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VI  PREFACE. 

states  the  following  conclusions  at  which  the  British 
Government  had  arrived  in  this  matter  : — 

"  1.  That  the  differences  which  arose  between  the 
"  two  Governments  in  re^rard  to  the  Treat v,  and 
"  which  occasioned  at  one  time  considerable  irritation, 
"  but  which  have  long  since  been  happily  disposed 
"  of,  did  not  relate  to  the  general  principles  to  be 
"  observed  in  regard  to  the  means  of  interoceanic 
"  communication  across  the  istlimus,  but  had  their 
"  origin  in  a  stipulation  which  Mr.  Blaine  still  pro- 
"  poses  in  great  part  to  maintain.  He  wishes  every 
'^  part  of  the  Treaty  in  which  Great  Britain  and  the 
"  United  States  agree  to  make  no  acquisition  of  terri- 
"  tory  in  Central  America  to  remain  in  full  force, 
"  while  he  desires  to  cancel  those  portions  of  the 
"  Treaty  which  forbid  the  United  States  fortifjdng 
"  the  canal,  and  holding  the  political  control  of  it 
"  in  conjunction  with  the  country  in  which  it  is 
"  located. 

"2.  That  the  declarations  of  the  United  States' 
"  Government  during  the  controversy  were  distinctly 
"  at  variance  with  any  such  proposal  as  that  just 
"  stated.  They  disclaimed  any  desire  to  obtain  an 
"  exclusive  or  preferential  control  over  the  canal. 
"  Their  sole  contention  was,  that  Great  Britain  was 
"  bound  by  the  Treaty  to  abandon  those  positions  on 
"  the  mainland  or  adjacent  islands,  which,  in  their 
"  opinion,  were  calculated  to  give  her  the  means  of 
"  such  a  control.  Nor  did  they  in  any  way  seek  to 
"  limit  the  apphcation  of  the  principles  laid  down  in 
"  the  Treaty  so  as  to  exclude  Columbian  or  Mexican 
"  territory,  as  Mr.  Blaine  now  suggests,  nor  urge 
"  that  such  application  would  be  inconsistent  with 
"  the  Convention   between  the  United   States  and 
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"  New  Granada  of  1846.     On  the  contrary,  they 
"  were  ready  to  give  those  principles  their  full  exten- 


"  sion. 


"3.  That  at  a  time  when  the  British  Government 
"  had  been  induced  by  the  long  continuance  of  the 
"  controversy  to  contemplate  the  abrogation  of  the 
*^  Treaty,  they  were  only  willing  to  do  so  on  the  con- 
"  dition  of  reverting  to  the  statxis  quo  ante  its  conclu- 
"  sion  in  1850  ;  a  solution  which  was  at  that  time 
"  possible — though,  as  the  United  States  Government 
"  justly  pointed  out,  it  would  have  been  fraught  with 
"  great  danger  to  the  good  relations  between  the  two 
"  countries,  but  which  is  now  rendered  impossible 
"  by  the  subsequent  events. 

"4.  That  a  better  and  more  conciliatory  conclu- 
"  sion,  which  for  twenty  years  has  remained  undis- 
"  puted,  was  effected  by  the  independent  and  volun- 
"  tary  action  of  Great  Britain.  The  points  in  dispute 
"  were  practically  conceded  by  this  coimtry,  and  the 
"  controversy  terminated  in  a  manner  which  was 
"  declared  by  President  Buchanan  to  be  amicable 
"  and  honourable,  resulting  in  a  final  settlement 
"  entirely  satisfactory  to  the  Gt)vernment  of  the 
''  United  States." 

The  question  remains  on  the  footing  of  the 
Clayton-Bulwer  Treaty. 

The  international  condition  of  Egypt  appears  to 
be  still  in  a  state  of  transition  and  uncertainty. 

On  November  4,  1881,  Earl  Granville,  in  a  despatch 
to  the  British  Consul-General  at  Cairo,  says  : — 

"  It  would  seem  hardly  necessary  to  enlarge  upon 
"  our  desire  to  maintain  Egypt  in  the  enjoyment  of 
"  the  measure  of  administrative  independence  which 
"  has  been  secured  to  her  by  the  Sultan's  Firmans. 
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"  The  Government  of  England  would  run  counter  to 
"  the  most  cherished  traditions  of  national  history 
"  were  it  to  entertain  a  desire  to  diminish  that  liberty 
"  or  to  tamper  with  the  institutions  to  which  it  has 
''  given  birth.  It  would  not  be  difficult,  if  it  were 
"  necessary,  to  show  by  reference  to  recent  events 
"  that  this  Government  should  be  safe  from  the  sus- 
"  picions  which,  as  you  inform  me,  exist  in  Egypt 
"  with  regard  to  our  intentions  on  this  head.  On 
**  the  other  hand,  the  tie  which  unites  Egypt  to  the 
"  Porte  is,  in  our  conviction,  a  valuable  safeguard 
"  against  foreign  intervention.  Were  it  to  be  broken, 
"  Egypt  might  at  no  very  distant  future  find  herself 
"  exposed  to  danger  from  rival  ambitions.  It  is 
"  therefore  our  aim  to  maintain  this  tie  as  it  at  present 
'*  exists. 

"  The  only  circumstance  which  could  force  us  to 
"  depart  from  the  course  of  conduct  which  I  have  above 
"  indicated  would  be  the  occurrence  in  Egypt  of  a 
^'  state  of  anarchy.  We  look  to  the  Khedive,  and  to 
"  Cherif  Pasha,  and  to  the  good  sense  of  the  Eg3rptian 
"  people,  to  prevent  such  a  catastrophe,  and  they  on 
"  their  part  may  rest  assured  that,  so  long  as  Egypt 
"  continues  in  the  path  of  tranquil  and  legitimate 
"  progress,  it  will  be  the  earnest  desire  of  her 
"  Majesty's  Government  to  contribute  to  so  happy  a 
"  result. 

"  You  are  authorised  to  deliver  a  copy  of  tliis 
"  despatch  to  the  Minister  for  Foreign  Affairs, 
"  stating  that  it  has  been  written  with  the  object  of 
"  dispelling  any  doubts  that  may  exist  as  to  the 
**  intentions  of  her  Majesty's  Government.  We  have 
"  every  reason  to  believe  that  the  Government  of 
**  France  will  continue  as  heretofore  to  be  animated 
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"  by  similar  views.  It  has  been  easy  for  the  two 
**  countries,  acting  in  concert  and  with  identical  ob- 
"  jects  of  no  selfish  character,  to  assist  materially  in 
"  improving  the  financial  and  political  condition  of 
"  Egypt,  and  so  long  as  the  good  of  that  country  is 
"  alone  the  object  in  view,  there  should  be  no  diffi- 
"  culty  in  prosecuting  it  with  the  same  success. 
"  Any  self-aggrandising  design  on  the  part  of  either 
"  Government  must,  firom  its  very  nature,  destroy 
"  this  useful  co-operation.  The  Khedive  and  his 
"  Ministers  may  feel  secure  that  her  Majesty's  Go- 
"  vemment  contemplate  no  such  deviation  firom  the 
"  path  which  they  have  traced  for  themselves  "  (a). 

On  January  10,  1882,  the  following  Note  was  pre- 
sented to  the  Khedive  by  the  English  and  French 
Agents  : — 

*'  You  have  already  been  instructed  on  several 
"  occasions  to  inform  the  Khedive  and  his  Govem- 
'^  ment  of  the  determination  of  England  and  France 
^'  to  afford  them  support  against  the  difficulties  of 
*•  various  kinds  which  might  interfere  with  the  course 
"  of  public  afixiirs  in  Egypt. 

''  The  two  Powers  are  entirely  agreed  on  this  sub- 
"  ject,  and  recent  circumstances,  especially  the  meet- 
* '  ing  of  the  Chamber  of  Notables  convoked  by  the 
**  Khedive,  have  given  them  the  opportunity  for  a 
"  further  exchange  of  views. 

''  I  have  accordingly  to  instruct  you  to  declare  to 
'*  the  Khedive  that  the  English  and  French  Govern- 
"  ments  consider  the  maintenance  of  his  Highness 
''  on  the  throne,  on  the  terms  laid  down  by  the 
*'  Sultan's  Firmans,  and  officially  recognised  by  the 


(a)  Papers  presented  to  Parliament,  1882. 
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"  two  Governments,  as  alone  able  to  guarantee,  for 
"  the  present  and  future,  the  good  order  and  the 
"  development  of  general  prosperity  in  Egypt,  in 
"  which  France  and  Great  Britain  are  equally  inte- 
"  rested. 

"  The  two  Governments  being  closely  associated 
"  in  the  resolve  to  guard  by  their  united  efforts 
"  against  all  cause  of  complication,  internal  or  exter- 
"  nal,  which  might  menace  the  order  of  tilings  estab- 
"  lished  in  Egypt,  do  not  doubt  that  the  assurance 
"  publicly  given  of  their  formal  intentions  in  this 
"  respect  will  tend  to  avert  the  dangers  to  which  the 
"  Government  of  the  Khedive  might  be  exposed, 
"  and  which  would  certainly  find  England  and 
"  France  united  to  oppose  them.  They  are  con- 
"  vinced  that  his  Highness  will  draw  from  this 
"  assurance  the  confidence  and  strength  which  he 
"  requires  to  direct  the  destinies  of  Egypt  and  its 
**  people." 

On  February  2,  1882,  the  dragomans  of  the  Ger- 
man, Russian,  Austrian,  and  Italian  Embassies  at 
Constantinople  communicated  to  Assym  Pacha  a 
verbal  note,  of  which  the  following  is  the  text : — 

"  En  r^ponse  k  la  communication  que  TAmbassa- 
"  deur  de  Turquie  a  fait  du  t^l^gramme  adresse  par 
"  le  Sublime  Porte  le  13  Janvier  k  Londres  et  Paris 
"  au  sujet  des  affaires  Egyptiennes,  TAmbassadeur  de 
"  sa  Majesty  a  ^t^  charg^  par  son  gouvernement  de 
"  declarer  ce  qui  suit. 

"  Le  gouvernement  de  sa  Majesty  desire  le  main- 
*'  tien  du  status  qiio  en  Egypte  sur  la  base  des 
"  arrangements  Europ^ens  et  des  firmans  octroyes 
"  par  les  Sultans  ;  et  il  est  d'avis  que  le  status  quo 
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"  ne  sauraitctre  modifi^que  parune  entente  entre  les 
*'  Grandes  Puissances  et  la  Puissance  Suzeraine"  (b). 

Prince  Milan  of  Servia  has,  with  the  recognition 
of  the  Great  Powers  of  Europe,  assumed  the  title  of 
King  (r). 

I  cannot  conclude  this  Preface  without  adverting 
to  the  loss  which  the  science  of  International  Juris- 
prudence has  sustained  in  the  lamented  death  of  the 
learned  Professor  Blimtschli. 


(6)  See  ftlfio  Earl  Qranville's  speeches  in  t)te  House  of  Lordn,  Feb.  7 
and  Feb.  14,  1882. 

(c)  See  Part  V.  chap,  iv.,  sections  25,  2G,  in  this  volume. 
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EXPLANATION  OF  EEFEKENCES  TO  THE 

COEPUS  JURIS  CIVILIS. 


Thbouohout  this  Work  the  Boman  Lav  is  cit^  according  to  what  a  priori 
might  seem  the  natural  manner,  namely,  a  reference  is  made  to  the  Insiitutea, 
Digest,  the  Code,  or  the  yovelis,  by  an  abbreviation  of  the  first  syllable  of  each 
of  these  members  of  the  Corpus  Juris  Civilis,  then  to  the  number  of  the  book, 
then  to  the  number  of  the  title,  then  to  the  number  of  the  law,  and  then  to  the 
number  of  the  section  or  paragraph,  as  Inst,  1.  ii.  t.  i.  s.  figure  I,  meaniug  book  i. 
title  i,,  and  see,  1  of  the  Institutes  of  Justinian  ;  Dig.  xxvii.  1,  13,  2,  meaning 
Digest,  book  xxrii.  title  i.  law  13,  mc.  2;  Cod,  iii.  39,  5,  meaning  The  Code, 
book  iiL  title  39,  law  5.  The  NovelUs,  or  NoveUs,  are  cited  according  to  the 
number  of  the  Novell,  which  is  subdiyided  into  capita  or  sections,  as  Nov,  xxi. 
2,  meaning  Novel,  zii.  cap,  2. 

The  Corpus  Juris  Civilis  is  usually  cited  by  Continental  writers  as  follows: — 
77ie  Institutes,  by  the  letters  Inst,,  Instil,,  or  Z  The  number  of  the  paragraph, 
followed  by  the  rubric  or  heading  of  the  title,  thus — 

§  3.  Inst.  De  Nuptiis. 

Sometimes  the  reference  is  made  by  the  numbers  of  the  paragraph,  book,  or 
title,  thus — 

§  3.  Inst,  i.  10. 

The  letters  princ,,  pr,,  or  prineip,,  indicate  the  commencing  paragraph  of  a 
title,  as  the  numbering  commences  with  the  second. 

The  Digest,  or  Pandects,  are  usually  indicated  by  the  older  Continental  writers 
by  the  letters  ff. 

The  letter  L.  means  Law,  and  the  mark  §  means  section  of  the  law.  The 
words  after  the  letters^,  give  the  rubric  or  heading  of  the  titlo  or  chapter. 
Thus,  for  instance,  L.  49,  §  1,  ^.  De  Act,  Empt.,  signifies  Law  49,  parag.  1 , 
in  the  Pandects,  title  De  Actione  Empti, 

Sometimes  the  first  words  of  the  law  are  cited. 

Sometimes  the  reference  is  in  this  manner,  the  letters  Pand.  (used  instead 
of  ^.),  D.,  or  Dig,,  all  of  which  signify  Justinian's  Pandects, 
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Sometimes  the  letter  or  letters  indicating  the  Pandects  are  placed  last, 
thus^ 

L.  profectUia,  §  m  pater  2>.  Dejure  Dot, 

Or,  the  numbers  of  the  lav  and  paragraph  are  given,  instead  of  their  initial 
words,  thus — 

L.  6,  §  6,  De  Jurt  Botium, 

The  law  cited  is  sometimes  indicated  by  the  letters  Fr,  instead  of  L. 

He  Code. 

The  Code  of  Justinian  is  cited  in  the  same  way  as  the  Pandects,  and  indi- 
cated by  the  letters  Cod,  or  C, ;  and  some  writers  use  the  letters  Constit, 
{Constitutio)  instead  of  L. 

The  Novells,  or  later  Ckmstitntions  in  the  Corpus  Juris,  are  indicated  by 
the  words  Nov,  or  Novel, 


AN  EXPLANATION  OF  THE  REFERENCES  TO 
THE  BOOKS  OF  THE  CANON  LAW. 


X.  i.  9,  6,  4. — That  is  to  say,  book  the  first,  title  the  ninth,  chapter  the  sixth, 

and  paragraph  the  fourth  of  the  Decretals  of  Pope  Gregory 

the  Ninth.    The  letter  X.  denoting  the  Decretals  of  that 

Pope. 
VI.  3,  4, 23. — Book  the  third,  title  the  fourth,  and  chapter  the  twenty-third 

of  the  sixth  book  of  the  Decretals  by  Pope  Boniface  the 

Eighth. 
Clement,2t 5,2. — Book  the  second,  title  the  fifth,  and  chapter  the  second  of  the 

Clementines, 
Extra,  14,   3. — That  is  to  say,  title  the  fourteenth,  and  chapter  the  third  of 

the  Extravagants  of  Pope  John  the  Twenty-second. 
Comm.  3,  4. — That  is  to  say,  book  the  third  and  chnptor  the  fourth  of  tlio 

Communes, 
Dist.  76,  c.  2. — Distinction  the  seventy-sixth  and  chapter  the  second  of  the 

first  part  of  the  Decrees.    And  if  a  V.  consonant,  or  this 

note  be  added,  viz.  §,  it  denotes  the  Terse  or  paragraph  of 

that  chapter,  as  Dist.  16,  c.  2,  t.  3,  or  §  3. 
16.  Q.  7,  3. — That  is  to  say,  cause  the  sixteenth,  question  the  seventh,  and 

chapter  the  third,  of  the  second  part  of  the  Decrees, 
Con,    1,    2. — Distinction  the  first  and  chapter  the  second  of  the  third  part 

of  the  Decrees, 

All  these  books  of  the  Canon  Law  are  likewise  sometimes  quoted  by  the 
initial  words  of  the  law  or  chapter  itself,  and  by  the  words  of  the  title ;  as 
thus,  Elx  specialis,  extra  de  JutUeis,  that  is  to  say,  cap.  17,  tit.  6,  of  the  fifth 
book  of  GregoTifs  Decretals;  for  the  word  Extra  imports  these  Decretals^  as 
well  aa  the  Extravagants, 
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PAET    THE    FIFTH. 


CHAPTER  I. 

RIGHTS   INCIDENT    TO   THE   EQUAXITT   OF   STATES. 

I.  It  has  been  said  (a)  that  the  Bights  incident  to 
Equality  seem  to  flow,  more  especially,  from  the  second 
of  the  two  propositions  upon  which  the  science  of  Interna- 
tional Law  is  mainly  built ;  namely,  the  proposition  that 
each  State  is  a  member  of  an  Universal  Community;  and 
that  the  principal  Bights  incident  to  this  doctrine  of  the 
Equality  of  States  are  the  following : — 

I.  The  Bight  of  a  State  to  afford  protection  to  her  subjects 
wheresoever  commorant  (&)  :  and  under  this  category  must 
be  considered  the  important  question  of  Debts  due  by  the 
Government  of  one  State  to  the  Subjects  of  another. 


(a)   Vide  anU,  vol.  i.  part  i.  c.  2.  p.  10 ;  part  iii.  c.  2.  p.  216. 
(5)  Oratius,  L  iiL  c.  ii.     Quomodo  jure  gentium  bona  suhditorum  pro 
debito  imperantium  Migentur:  ubi  de  repressaliie. 
Vaitel,  L  iL  c.  xIt.  sec.  210. 
Hefier,  134. 
Martens,  L  iii.  c.  8.  sec.  110. 
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II.  The  Right  of  a  State  to  the  Recognition  of  her 
Government  by  the  Government  of  other  States. 

III,  The  right  of  each  State  to  external  Marks  of  Honour 
and  respect  from  other  States. 

lY.  The  Right  of  each  State  to  enter  into  International 
Covenants  and  Treaties  with  other  States. 

It  is  proposed  to  consider  these  subjects  in  the  following 
Chapters.  But  with  regard  to  all  of  them  it  should  be 
borne  in  mind  that — to  use  well-considered  judicial  language 
— the  Transactionsof  Independent  Sovereign  States  between 
each  other  are  governed  by  other  laws  than  those  which 
Municipal  Courts  administer.  Such  Courts  have  neither 
the  means  of  decreeing  what  is  right,  nor  the  power  of 
enforcing  any  decision  which  they  may  make  (c). 


(c)  Secretary  of  State  for  India  v.  Kamachee  Boye  Sahaba,     13  Moore, 
Privy  Council' Hep.,  pp.  75,  84-86. 
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CHAPTER  11. 

RIGHT  OP  PROTECTING  CITIZENS  IN  FOREIGN  COUNTRIES. 

II.  The  limitation  which  this  Right  of  Protection  pre- 
scribes to  the  foregoing  Right  of  Jurisdiction  may  be  in 
a  great  measure  inferr^  from  what  has  been  stated  with 
respect  to  the  extent  of  the  latter  Right. 

"  Prima  autem  maximeque  necessaria  cura  pro  subditis, 
"  sive  quifamiliari,  sive  qui  civili  subsunt  imperio  ;  sunt  enim 
"  quasi  pars  rectoris^^  is  the  language  of  Grotius  {a) ; 
and  Vattel  (J),  following  in  the  same  track,  observes  : — 
"  Quiconque  maltraite  un  citojen,  offense  indirectement 
"  PEtatqui  doit  prot^ger  ce  citoyen  "  (c). 

It  has  been  said  that  every  individual  who  enters  a 
foreign  territory,  binds  himself^  by  a  tacit  contract,  to  obey 
the  laws  enacted  in  it  for  the  maintenance  of  the  good  order 
and  tranquillity  of  the  realm  (rf).  The  converse  of  the  pro- 
position is  equally  true. 

Foreigners,  whom  a  State  has  once  admitted  uncondition- 
ally into  its  territories,  are  entitled  not  only  to  freedom 
from  injury  (e),  but  to  the  execution  of  justice  (/)  in  respect 


{a)  Orotius,  1.  ii.  c.  xxv.     De  caims  beUipro  aliis  macipiendi, 

(6)  Hefier,  ss.  6,  59,  60. 

Vattel,  1.  ii.  vi.     De  la  part  que  la  nation  peut  avoir  aiLV  actions  de  set 

citoyens. 

(c)  Orotius,  ubi  supra, 
Vattel,  vbi  supra. 

(d)  Vide  ante,  toL  i.  p.  464. 

(e)  Correspondence  respecting  the  Arrest  of  Mr,  Harwood  (the  Vienna 
Correspondent  of  "  The  Morning  Chronicle  **)  6y  the  Austrian  Authorities 
at  Vienna,  1852-3.    Idtid  before  Parliament,  1853. 

(/)  Deb€Ue$  in  both  Houses  of  Parliament  on  the  Affaiirs  of  Greece  and 
ike  Claims  of  Don  Pacifico.— Hansard's  Pari,  Deb,  June,  1850. 
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to  their  transactions  with  the  subjects  of  that  State.  No  country 
has  a  right  to  set,  as  it  were, a  snare  for  foreigners ;  therefore 
conditions  hostile  to  their  interests,  or  different  from  general 
usage,  must  be  specified  beforehand  (ff).  Foreigners  are  not, 
as  will  be  seen  hereafter,  strictly  speaking,  entitled  to  demand 
as  a  riffht  the  execution  of  justice  in  civil  matters  relating  to 
affairs  either  between  themselves^  or  between  themselves  and 
the  citizens  of  a  third  State.  How  far  the  Comity  of 
nations  extends  to  these  last  two  cases  will  be  considered 
hereafter  (A).  It  is  only  necessary  to  remark  here,  £hatthe 
refusal  on  the  part  of  a  State  to  do  justice  between  commorant 
foreigners,  with  respect  to  disputes  which  have  arisen  from 
transactions  in  that  State,  is,  to  say  the  least  of  it,  a  very 
gross  violation  of  that  Comity  (i). 

III.  The  State,  to  which  the  foreigner  belongs,  may  inter- 
fere for  his  protection  when  he  has  received  positive  maltreat- 
ment, or  when  he  has  been  denied  ordinary  justice  in  the 
foreign  country.  The  State  of  the  foreigner  may  insist  upon 
reparation  immediately  in  the  former  case.  In  the  latter  the 
interference  is  of  a  more  delicate  character.  The  State  must 
be  satisfied  that  its  citizen  has  exhausted  the  means  of  legal 
redress  afforded  by  the  tribunals  of  the  country  in  which  he 
has  been  injured.  If  those  tribunals  are  unable  or  unwilling 
to  entertain  and  adjudicate  upon  his  grievance,  the  ground 
for  interference  is  fairly  laid.  But  it  behoves  the  interfering 
State  to  take  the  utmost  care,  first,  that  the  commission  of 
the  wrong  be  clearly  established ;  secondly,  that  the  denial  of 
the  local  tribunals  to  decide  the  question  at  issue  be  no  less 
clearly  established. 

It  is  only  after  these  propositions  have  been  irrefragably 

(^)  "  D^8  qu'il  lea  re9oit^  il  s'engage  k  lea  prot^r  comme  ses  propres 
eujets,  k  les  faire  jouir,  autant  qu'H  depend  de  lui,  d'une  enti^re  s&ret^/' 
—  Vattel,  1.  ii.  c.  viii.  s.  104. 

{h)   Vattel,  1.  ii.  c.  viii.     Ragles  d,  VSgard  des  Strangers, 
(f)   Vattel,  1.  ii.  c.  viii.  sec.  103.    "  Les  diff^rends  qui  peuvent  s^^ever 
entre  les  strangers,  oii  entre  un  stranger  et  un  citoyen,  doivent  etre 
terminus  par  le  juge  du  lieu,  et  suiyant  les  lois  du  lieu.'' 
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proved,  that  the  State  of  a  foreigner  can  demand  reparation 
at  the  hands  of  the  Government  of  his  country;  and  it  is 
not  till  after  the  Executive  as  well  as  the  Judicial  Authori- 
ties have  refused  redress,  that  recourse  can  be  had  to 
Reprisals  (j),  much  less  to  War. 

As  a  general  rule,  no  objection  to  the  forms  of  procedure 
or  the  mode  of  administering  justice  in  the  Courts  of  the 
country,  can  found  any  such  demand ;  the  foreigner  should 
have  considered  these  things  before  he  entered  into  trans- 
actions in  the  country  (A).  Nevertheless,  a  plain  violation  of 
the  substance  of  natural  justice,  e.g.  refusing  to  hear  the 
party  or  to  allow  him  to  call  witnesses,  would  amount  to  the 
same  thing  as  an  absolute  denial  of  justice. 

"  Jus  repressalium  ''  (says  Grotius)  "  fieri  intelligitur  non 
"  tantum  si  in  sontem  aut  debitorem  judicium  intra  tempus 
"  idoneum  obtineri  nequeat,  verum  etiam  si  in  reminime  duhia 
'^  (nam  in  dubia  re  pra&sumptio  est  pro  his  qui  ad  judicia 
'^  publice  electi  sunt)  plane  contra  jus  judicatum  sit ;  nam 
'^  auctoritas  judicantis  non  idem  in  exteros  quod  in  subditos 
"valet.  .  .  exteriautemjushabent  cogendi,  sed  quo  uti  non 
"  liceat  quamdiu  per  judicium  suum  possint  obtinere  "  (I). 

It  is  impossible  to  state  the  law  more  ably  or  more  clearly 
than  in  the  reply  of  Great  Britain,  in  1753,  to  the  King  of 
Prussia  {m).  According  to  that  statement,  "  The  law  of 
"  nations,  founded  upon  justice,  equity,  convenience,  and 
"  the  reason  of  the  thing,  and  confirmed  by  long  usage,  does 
"  not  allow  of  reprisals,  except  \x\  cases  of  violent  injuries 
**  directed  or  supported  by  the  State  ;  and  justice  absolutely 
"  denied  in  re  minime  dubia  by  all  the  tribunals,  and  after- 
**  wards  by  the  Prince  "  (n). 


(j)   Vide  post,  ToL  ill. 

(k)  See  the  case  of  Mr,  Worth — Papers  laid  before  Parliament  1871. 
(/)  Orotius,  L  iii.  c.  ii.  s.  6. 
{m)  2  Martens,  Causes  c^hres,  part  i. 

P.  57  of  Memorial. — Cabinet  Library  of  Scarce  and  Cdebrated  Traete, 
vol.  L 

(n)  IV-eaty  b^ween  Enghnd  and  HMtnd,  July  81,  1007.    Reprisals  not 
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IV.  The  distinction  between  domiciled  persons  and 
visitors  in  or  passengers  through  a  foreign  country  is  never 
to  be  lost  sight  of;  because  it  must  affect  the  application  of 
the  rule  of  law  which  empowers  a  nation  to  enforce  the 
claims  of  its  subjects  in  a  foreign  State.  The  foreign 
domicil  does  not  indeed  necessarily  take  away  this  rule  of 
law,  but  it  renders  the  invocation  of  it  less  reasonable,  and 
the  execution  of  it  more  difficult 

A  subject,  who  has  deliberately  domiciled  himself  in 
another  State,  can  have  no  ground  of  complaint,  if  he  be 
subjected  to  many  taxes  and  impositions  from  which  the 
simple  stranger  would,  by  the  usage  of  nations,  be  exempt. 
Moreover  he  must  be  taken  to  have  considered  the  habits  of 
the  people,  the  laws  of  the  country,  and  their  mode  of  ad- 
ministration, before  he  established  therein  his  household 
gods,  and  made  it  the  principal  seat  of  his  fortunes.  He 
cannot  therefore  expect,  that  every  complaint  which,  with 
respect  to  these  matters,  he  may  be  disposed  to  urge  upon 
his  native  Government,  will  of  necessity  be  entertained  by 
it.  More  especially,  if,  being  permitted  by  the  law  of  his 
domicil,  he  have  purchased  land,  and  thus  incorporated 
himself,  as  it  were,  into  the  territory  of  a  foreign  country, 
he  cannot  require  his  native  Government  to  interfere  on 
the  subject  of  the  operation  of  municipal  laws,  or  the  judg- 
ment of  municipal  tribunals  upon  his  rights  of  immovable 
property  in  this  foreign  land. 

The  case  must  be  one  of  flagrant  violation  of  justice, 
which  would  lay  the  foundation  of  an  International  re- 
monstrance in  such  a  matter ;  unless,  indeed,  the  provisions 
of  some  particular  treaty  (o),  or  some  public  proclamation 
of  the  foreign  Government,  take  the  case  out  of  the  ap- 
plication of  the  general  law. 

Grotius  takes  this  distinction  very  strongly  between  the 


to  be  granted  till  Justice  has  been  demanded  according  to  the  ordinary 
course  of  law. 

(o)  See  next  Chapter. 
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actually  domiciled  and  tiie  merely  commoran^  foreigner,  in  his 
discussion  on  the  important  question  upon  which  we  are  now 
about  to  enter,  viz.  as  to  the  liability  of  the  nation  at  large 
for  the  obligations  incurred  by  their  Government. — "  Jure 
"  gentium  subjacent  pigoorationi  omnes  subditi  injuriam 
**  facientis,  qui  tales  sunt  ex  causa  permajiente,  sive  indiyen<By 
"  sive  advencB :  non  qui  trajiseundi  aut  morcB  exiguee  causa 
"  alicubi  sunt "  (jj). 

Recent  times  have  furnished  some  striking  examples  of 
armed  intervention  of  States  on  behalf  of  injured  subjects. 

The  Convention  in  1861  between  England,  France,  and 
Spain,  led  to  the  combined  expedition  to  Mexico,  in  order  to 
enforce  the  payment  of  debts  due  from  that  State  to  their 
subjects,  and  for  the  general  redress  of  injuries  to  them  (g). 

The  war  of  1868,  waged  by  England  against  Abyssinia, 
for  the  imprisonment  and  detention  of  British  subjects — a 
war  very  remarkable  for  the  skill  and  vigour  with  which  it 
was  conducted,  and  the  complete  success  which   crowned 

it(r). 

The  exigencies  of  war  may  sometimes  compel  a  belligerent 
to  make  immediate  use  of  the  property  of  subjects  of  neutral 
States  commorant  in  his  territory :  in  such  cases,  he  must 
prove  the  overwhelming  necessity  which  led  to  the  act,  and 
make,  as  soon  as  practicable,  full  compennation  to  the  injured 
person.  The  conduct  pursued  by  the  Prussian  Goverament 
with  respect  to  the  seizure  of  British  vessels  in  the  Seine  by 
the  Prussian  army  during  the  recent  war  with  France, 
most  fully  recognised,  and  most  amply  discharged,  these 
international  obligations  {s). 


(p)  Orotius,  1.  iii.  c.  ii.  sec.  yii. 
(q)  Arm,  Reg,  1862.     Vide  ante,  vol.  i.  p.  005. 
(r)  26.1868. 

(«)  See  Correspondence  (laid  before    ParliatnetU   1871)  respecting  the 
sirddng  of  six  British  vessels  in  the  Seine  by  Prussian  troops. 
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CHAPTER  III. 

RIGHT   OF    PROTECTING    CITIZENS   IN   FOREIGN 
COUNTRIES. — DEBTS   OF   THE   STATE. 

V.  The  right  of  interference  on  the  part  of  a  State,  for 
the  purpose  of  enforcing  the  performance  of  justice  to  its 
citizens  from  a  foreign  State,  stands  upon  an  unquestionable 
foundation,  when  the  foreign  State  has  become  itself  the 
debtor  of  these  citizens. 

It  must,  of  course,  be  assumed  that  such  State  has,  through 
the  medium  of  its  proper  and  legitimate  organs,  contracted 
such  debt ;  whether  that  organ  be  the  Sovereign  alone 
according  to  the  Constitution  of  Russia,  or  the  Sovereign 
and  Parliament,  according  to  the  Constitution  of  England, 
the  debt  so  contracted  with  foreign  citizens,  whether  in  an 
individual  or  a  corporate  capacity,  constitutes  an  obligation, 
of  which  the  country  of  the  lenders  has  a  right  to  require 
and  enforce  the  fulfilment.  Whether  it  will  exercise  that 
right  or  not  is  a  matter  for  the  consideration  of  its  private 
domestic  policy  :  **  Les  emprunts,"  Vattel  says,  with  great 
precision  (a),  "faits  pour  le  service  de  I'Etat,  les  dettes 
'^  cr6es  dans  Tadministration  des  affaires  publiques,  sont  des 
"  contrats  de  droit  etroit^  obligatoires  pour  I'Etat  et  la  nation 
^^  enti^re.     Rien  ne  pent  la  dispenser  d'acquitter  ces  dettes- 


(a)   Vattdf  1.  ii.  c.  xiv.  s.  216. 

Cod.  1.  xi.  t.  20.  dejure  Reipuhl%c€B.  "  An  respublica,  in  cujus  locum 
BuccessLstis,  ideo,  quia  satisfecisse  debito  vos  proponitis,  jus  pignoris  in 
eo  fundo  habeat,  apud  suum  judicem  qusBiitur.  Si  enim  neque  bencficio 
sibi  concesso  id  jus  nacta  est,  neque  spedaliter  in  obligatione  pignoris 
sibi  prospexit,  causa  ejus  non  separatur  a  ceteris  creditoribus,  qui  habent 
personalem  actionem.'^ 
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*^  IL  Dds  qu'elles  ont  6t&  contract^es  par  une  puissance 
"  l^gitime^  le  droit  du  cr^ancier  est  in^branlable." 

And  he  adds^  anticipating  a  revolutionary  argument  of 
later  times :  ''  Que  I'argent  emprunt^  ait  toumc  au  profit  de 
*'  TEtat,  ou  qu'il  ait  €t&  dissip^  en  folles  d^penses,  ce  n'est  pas 
^*  rafiaire  de  celui  qui  prete.  II  a  confix  son  bien  k  la  nation ; 
"  elle  doit  le  lui  rendre.  Tant  pis  pour  elle,  si  elle  a  remis 
^  le  soin  de  ses  affaires  en  mauvaises  mains." 

It  seems  to  have  been  in  accordance  with  this  important 
rule  of  International  Law,  that  the  following  circular  was 
addressed,  in  1848,  by  Viscount  Palmerston,  the  Secretary 
of  State  for  foreign  Affiurs,  to  the  British  representatives  in 
foreign  States : — 

'<  Foreign  Office,  January  1848. 

"  Her  Majesty's  Government  had  frequently  had  occasion 
"  to  instruct  her  Majesty's  representatives  in  various  foreign 
**  States  to  make  earnest  and  friendly,  but  not  authoritative 
'^  representations,  in  supportof  the  unsatisfied  claims  of  British 
"  subjects  who  are  holders  of  public  bonds  and  money  se- 
"  curities  of  those  States. 

'^  As  some  misconception  appears  to  exist  in  some  of  those 
States  with  regard  to  the  just  right  of  her  Majesty's  Go- 
vernment to  interfere  authoritatively,  if  it  should  think  fit 
"  to  do  so,  in  support  of  those  claims,  I  have  to  inform  you, 
"  as  the  representative  of  her  Majesty  in  one  of  the  States 
^*  against  which  British  subjects  have  such  claims,  that  it  is 
for  the  British  Government  entirely  a  question  of  discretion, 
and  by  no  means  a  question  of  International  Right,  whether 
they  should  or  should  not  make  this  matter  the  subject  of 
diplomatic  negotiation.  If  the  question  is  to  be  considered 
simply  in  its  bearing  upon  International  Right,  there  can 
be  no  doubt  whatever  of  the  perfect  right  which  the  Go- 
"  vemment  of  every  country  possesses  to  take  up,  as  a  matter 
of  diplomatic  negotiation,  any  well-founded  compkint  which 
any  of  its  subjects  may  prefer  against  the  Government  of 
'^  another  country,  or  any  wrong  which  from  such  foreign 
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**  Government  those  subjects  may  have  sustained ;  and  if  the 
"  Government  of  one  country  is  entitled  to  demand  redress 
"  for  any  one  individual  among  its  subjects  who  may  have 
"  a  just  but  unsatisfied  pecuniary  claim  upon  the  Government 
"  of  another  country,  the  right  so  to  require  redress  cannot 
"  be  diminishe<^  merely  because  the  extent  of  the  wrong  is 
increased^  and  because  instead  of  there  being  one  individual 
claiming  a  comparatively  small  sum,  there  are  a  great 
"  number  of  individuals  to  whom  a  very  large  amount  is  due. 
"  It  is  therefore  simply  a  question  of  discretion  with  the 
"  British  Government  whether  this  matter  should  or  should 
^'  not  be  taken  up  by  diplomatic  negotiation,  and  the  decision 
*^  of  that  question  of  discretion  turns  entirely  upon  British 
"  and  domestic  considerations. 

."  It  has  hitherto  been  thought  by  the  successive  Govem- 
^^  ments  of  Great  Britain  undesirable  that  British  subjects 
"  should  invest  their  capital  in  loans  to  foreign  Governments 
^'  instead  of  employing  it  in  profitable  undertakings  at  home ; 
^^  and  with  a  view  to  discourage  hazardous  loans  to  foreign 
"  Governments,  who  may  be  either  unable  or  unwilling  to 
"  pay  the  stipulated  interest  thereupon,  the  British  Govern- 
ment has  hitherto  thought  it  the  best  policy  to  abstain  from 
taking  up  as  International  Questions  the  complaints  made 
by  British  subjects  against  foreign  Governments  which 
^^  have  failed  to  make  good  their  engagements  in  regard  to 
"  such  pecuniary  transactions. 

'^  For  the  British  Government  has  considered  that  the  losses 
'^  of  imprudent  men,  who  have  placed  mistaken  confidence  in 
"  the  good  faith  of  foreign  Governments,  would  prove  a 
salutary  warning  to  others,  and  would  prevent  any  other 
foreign  loans  from  being  raised  in  Great  Britain,  except 
by  Governments  of  known  good  faith  and  of  ascertained 
solvency.  But  nevertheless,  it  might  happen  that  the  loss 
"  occasioned  to  British  subjects  by  the  non-payment  of  in- 
terest upon  loans  made  by  them  to  foreign  Governments 
might  become  so  great  that  it  would  be  too  high  a  price  for 
the  nation  to  pay  for  such  a  warning  as  to  the  future,  and 
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'^  in  such  a  state  of  things  it  might  become  the  duty  of  the 

*^  British  Grovemment  to  make  these  matters  the  subject  of 
diplomatic  negotiation. 

In  any  conversation  which  you  may  hereafter  hold  with 

the Ministers  upon  this    subject^  you  will  not   fail 

to  communicate  to  them  the  views  which  her    Majesty's 

**  Government   entertain    thereupon,  as  set   forth    in  this 

^  despatch.     I  am^  &c.  Palmebston." 

In  June  1847,  Lord  George  Bentinck  brought  forward  a 
motion  in  the  House  of  Commons,  '^  that  an  address  be  pre* 
sented  to  her  Majesty,  humbly  praying  that  her  Majesty 
may  be  graciously  pleased  to  take  such  steps  as  may  be 
**  deemed  advisable  to  secure  for  the  British  holders  of  unpaid 
«  foreign  bonds  redress  from  the  respective  Governments." 
In  replying  to  Lord  G.  Bentinck,  Lord  Palmerston  said : 
Although  I  entreat  the  House,  upon  grounds  of  public 
policy,  not  to  impose  at  present  upon  her  Majesty's 
Grovemment  the  obligation  which  the  proposed  address 
"  would  throw  upon  them,  yet  I  would  take  this  opportunity 
**  of  warning  foreign  Governments  who  are  debtors  to  British 
"  subjects,  that  the  time  may  come  when  this  House  will  no 
longer  sit  patient  under  the  wrongs  and  injustice  inflicted 
upon  the  subjects  of  this  country.  I  would  warn  them  that 
the  time  may  come  when  the  British  nation  will  not  see 
with  tranquillity  the  sum  of  150,000,000/.  due  to  British 
subjects  and  the  interest  not  paid  ;  and  I  would  warn  them 
that  if  they  do  not  make  proper  efforts  adequately  to  fulfil 
their  engagements,  the  Government  of  this  country,  what- 
"  ever  men  may  be  in  office,  may  be  compelled  by  the  force 
"  of  public  opinion  and  by  the  votes  of  Parliament  to  depart 
'^  from  that  which  has  hitherto  been  the  established  practice 
of  England,  and  to  insist  upon  the  payment  of  debts  due  to 
British  subjects.  That  we  have  the  means  of  enforcing 
the  rights  of  British  subjects  I  am  not  prepared  to  dispute. 
'^  It  is  not  because  we  are  afraid  of  those  States,  or  all  of 
<<  them  put  together^  that  we  have  refrained  from  taking  the 
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"  steps  to  which  my  noble  friend  (Lord  G.  Bentinck)  would 
<<  urge  us.  England^  I  trust,  will  always  have  the  means 
of  obtaining  justice  for  its  subjects  from  any  country  upon 
the  face  of  the  earth.  But  this  is  a  question  of  expediency, 
"  and  not  a  question  of  power ;  therefore,  let  no  foreign 
"  country  who  has  done  wrong  to  British  subjects  deceive 
itself  by  a  false  impression,  either  that  the  British  nation 
or  the  British  Parliament  will  for  ever  remain  patient 
acquiescents  in  the  wrong,  or  that,  if  called  upon  to  enforce 
the  rights  of  the  people  of  England,  the  Government  of 
''  England  will  not  have  ample  means  at  its  command  to 
"  obtain  justice  for  them  "(6). 

Va.  a  more  recent  expression  of  opinion  is  to  be  found 
in  the  following  extract  from  a  letter  written  by  Mr.  Ham- 
mond at  the  direction  of  Lord  Granville,  the  then  Foreign 
Secretary,  to  the  Secretary  of  the  Council  of  Foreign 
Bondholders,  April  26,  1871  :— 

The  policy  of  her  Majesty's  Gt)vernment  with  regard 
to  the  general  question  of  the  assistance  to  be  given  to 
foreign  Bondholders  who  fail  to  obtain  their  rights  has 
alM^ays  been,  and  will  continue  to  be,  limited  to  unofficial 
support,  and  to  friendly  remonstrance  with  such  foreign 
"  States,  as  from  time  to  time  fail  to  meet  their  obligations. 
Her  Majesty's  Government  are  in  no  way  party  to 
private  loan  transactions  with  foreign  States.  Contracts  of 
this  nature  rest  only  between  the  Power  borrowing  and  the 
capitalists  who  enter  into  them  as  speculative  enterprises, 
"  and  who  are  content  to  undertake  extraordinary  risks  in 
"  the  hope  of  large  contingent  profits.  Further,  it  is  scarcely 
"  necessary  to  point  out  the  endless  troubles  which  certainly 
"  would  arise  if  the  active  intervention  of  England  were 
"  exerted  to  redress  the  grievances  of  Bondholders.  Indepen- 
"  dent  of  the  expenses  which  would  necessarily  be  incurred  , 
"  and  the  risk  of  international  complications,  forcible  mea- 
"  sures,  if  adopted  towards  small  States— which,  for  the  most 
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(h)  Hansard,  Pari.  Deb,  1847 . 
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"  part,  are  the  ones  complained  of — would  subject  this  coun- 
"  try  to  grievous  imputations.  For  such,  and  other  obvious 
reasons,  her  Majesty's  Government  have  determined,  as  a 
**  matter  of  wise  policy,  to  abstain  from  taking  up  as  in- 
ternational questions  the  complaints  of  British  subjects 
against  foreign  States  which  fail  to  make  good  their  en- 
gagements in  regard  to  such  pecuniary  transactions ;  or  to 
interpose,  except  by  good  offices,  between  Bondholders 
and  the  States  by  which  they  may  be  wronged. 
Her  Majesty's  Government  will,  however,  be  at  all 
'^  times  ready  to  give  their  unofficial  support  to  Bondholders 
^^  in  the  prosecution  of  their  claims  against  defaulting 
'*  States ;  and  such  parties  may  always  count  upon  the  morsJ 
"  influence  of  this  country  being  exerted,  though  unofficially, 
**  on  their  behalf;  but  the  parties  must  not  expect  that 
^^  forcible  measures,  such  as  reprisals,  and  still  less  any  of  a 
<<  more  decidedly  warlike  character,  will  ever  be  resorted  to 
**  by  her  Majesty's  Government  in  support  of  their  claims." 
The  British  Government  has  in  fact  always  hesitated  to 
resort  to  forcible  measures  in  order  to  compel  payment  of  debts 
due  from  a  foreign  State  to  private  individuals;  but  there 
have  been  various  instances  of  unofficial  and  even  of  direct 
diplomatic  interference,  with  that  object.  The  interests  on  the 
debts  of  Columbia  and  Ecuador,  for  example,  have  been  allowed 
to  be  paid  through  the  British  Ministers  accredited  to  those 
States.  The  protests  of  creditors  have  occasionally  been 
transmitted  to  defaulting  Governments  by  our  diplomatic 
agents.  In  Egypt  the  public  finances  have  been  for  some 
years  under  foreign  supervision — a  supervision  in  which 
France  and  England,  mainly  in  consequence  of  the  large  pro- 
portion of  Egyptian bondsheld  by  French  andEnglish  citizens, 
have  taken  a  leading  part.  Lord  Salisbury,  when  Foreign 
Minister,  and  one  of  the  representatives  of  this  country  at  the 
Congressof  Berlin,  promised  that  serious  attention  should  be 
given  to  a  protest  made  by  the  Bondholders  of  the  Turkish 
loans  of  1858  and  1862  against  any  alteration  of  the  {securities 
pledged  to  them  by  the  Turkish  Government;  and  it  was 


L 


14  INTERNATIONAL   LAW. 

agreed  between  the  Plenipotentiaries  at  their  sitting  of 
July  2,  1878,  that  the  indemnity  payable  to  Russia  should 
be  posterior  to  such  existing  debts  of  Turkey  as  were 
secured  by  any  previous  hypothecation,  or  by  the  Anglo- 
French  guarantee  (c). 

VI.  The  obligation  of  the  State  debtor  is,  if  possible,  yet 
stronger  when  the  debt  has  been  guaranteed  by  Treaty  (rf). 
For  in  that  case,  the  foreign  may  be  entitled  to  a  preference 
over  the  domestic  creditor. 

As  a  general  rule,  the  proposition  of  Martens  seems 
correct,  that  the  foreigner  can  only  claim  to  be  put  on  the 
same  footing  as  the  native  creditor  of  the  State. 

yil.  It  may  indeed  happen,  as  the  same  author  most 
justly  observes,  that  the  debtor  State  may  adopt  measures 
of  domestic  finance,  so  fraudulent  and  iniquitous,  so  evidently 
repugnant  to  the  first  principles  of  justice,  with  so  manifest 
an  intention  of  defeating  the  claims  of  its  creditors,  as  to 
authorise  the  Government  of  the  creditors  in  having  recourse 
to  acts  of  retaliation,  reprisals,  or  open  war,  — such  measures, 
for  instance,  as  the  permanent  depreciation  of  coin  or  paper 
money,  or  the  absolute  repudiation  of  debts  contracted  on 
the  public  faith  of  the  country. 

The  epithet  permanent  is  used,  because  it  could  scarcely 
be  denied  that,  in  a  case  of  extraordinary  necessity  (e),  a 
nation  might  adopt  temporary  measures  of  finance  with 
regard  to  its  paper  money,  of  which  the  foreign  creditor 
could  not  justly  complain. 

But  then  he  has  a  right  to  the  observance  of  two  con- 
ditions :  —1.  That  the  real  value  of  the  loan  be  eventually 
paid.  2.  That  he  be  placed  during  the  interim  on  the  same 
footing  as  the  domestic  creditor. 

VIII.  The   French   Government,   during  the   last  war 

(e)  Eleventh  Protocol  of  the  BerUn  Congress,  Parliamentary  Papers, 
Turkey f  No.  39  (1878)  ;  and  see  Correspondence  respecting  Ottoman  LoanSf 
Parliamentary  Papers,  Turkey,  No.  20  (1880). 

(d)  E,  g,hsm  the  case  of  Greece.  See  Convention  of  April  80, 1833, 
art  xii.  De  M,  et  De  C,  t.  iv.  p.  340. 

{e)  See  also  case  mentioned  by  Vattel,  1.  n.  c.  xii.  s.  170. 
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between  England  and  France,  confiscated  a  debt  doe  from  a 
French  to  a  British  subject:  subseqnently,  an  indemnitj 
was  stipulated  for  on  the  part  of  the  English  GroYemment. 
When  the  matter  was  brought  before  the  CommisBionerB 
appointed  to  adjust  claims  of  this  description,  a  question  of 
great  importance  arose,  namely,  whether  the  debt  was  to  be 
calculated  according  to  the  value  of  the  currency  at  the  time 
when  the  confiscation  took  place ;  or,  there  haying  been  sub- 
sequently to  the  time  of  this  confiscation  a  great  depreciation 
in  the  French  currency,  whether  the  value  should  be  calcu- 
lated in  the  depreciated  currency.  The  Commissioners  held 
that  the  debt  ought  to  be  calculated  according  to  the  value 
at  the  time  of  the  confiscation.  The  Privy  Council,  on 
appeal,  confirmed  their  decree  (f\  Sir  William  Grant,  one 
of  the  greatest  judges  ever  known  in  England,  in  delivering 
his  juf^ment,  observed  that  this  case  bore  no  analogy  to 
the  case  between  a  debtor  and  creditor^  whatever  might  be 
the  law  (y)  in  a  case  where  a  depreciation  of  currency 
happened  between  the  time  when  the  debt  was  contracted 
and  when  it  was  paid ;  for  he  said :  ^^  There  is  a  wrong  act 
"  done  by  the  French  Government :  then  they  are  to  undo 
"  that  wrong  act,  and  to  put  the  party  in  the  same  situation 
'^  as  if  they  had  never  done  it.  ...  It  is  not  merely 
'^  the  case  of  a  debtor  paying  a  debt  at  the  day  it  falls  due ; 
'^  but  it  is  the  case  of  a  wrongdoer  who  must  undo,  and 
^'  completely  undo,  the  wrongful  act  he  has  done ;  and  if  he 
^*  received  the  assignats  at  the  value  of  50(/.,  he  does  not 
''  make  compensation  by  returning  an  assignat  which  is  only 
'^  worth  20d. : — he  must  make  up  the  difference  between 
^'  the  value  of  the  assignat  at  different  periods  "  (A). 

In  fact,  the  creditor  is  entitled  to  a  restitutio  in  integrum. 

VIIIa.  In  States  where  a  general  income-tax  has  been  im- 


(/)  See  the  authorities  on  this  subject  collected  in  Story  on  Conflict  of 
Lmci,  88.  3a&-dl3. 

(g)   Vide  ante,  vol.  L  part  L  chap.  viii.  p.  74. 

(A)  PUkington  v.  Commissioners,  ^c,  2  Knapp's  Privg  Council  Reports, 
pp.  17-21. 
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posed,  the  tax  being  levied  on,  amongst  other  things,  income 
arising  out  of  dividends  in  the  public  funds,  a  nice  question 
arises  whether  this  income-tax  should  be  levied  on  dividends 
payable  to  foreigners  resident  out  of  the  State ;  that  is, 
whether  a  State  may  justly  impose  a  tax  on  the  interest 
of  her  own  debt  due  to  a  foreign  creditor,  in  cases  where  no 
stipulations  on  that  head  were  entered  into  at  the  time  of 
borrowing  the  money. 

The  several  States  of  the  United  States  of  America  deduct 
an  income-tax  of  the  State  from  the  interest  on  the  State 
debt  in  all  cases  ;  but  the  Government  of  the  United  States 
levies  no  income-tax  on  the  Federal  debt,  having,  in  fact, 
covenanted  not  to  do  so,  when  raising  its  loans. 

The  Austrian  and  Italian  Governments  levy  heavy  in- 
come-taxes on  the  interest  of  their  funded  debts,  and  make 
no  exception  in  the  case  of  foreign  creditors. 

In  England  the  tax  is  imposed  on  all  Government  funds, 
irrespectively  of  the  nationality  or  place  of  residence  of 
the  holder;  the  dividends  are  paid  through  the  Bank  of 
England,  and  the  amount  of  the  income-tax  for  the  time 
being  is  always  deducted  except  where  the  dividends  are 
below  51. 

In  considering  this  question  a  distinction  should  be  taken 
between  internal  and  external  loans,  that  is,  between  loans 
issued  within  the  limits  of  the  borrowing  State,  to  which  no 
foreigners  are  invited  to  contribute — as,  for  example,  the 
French  re?ites  and  the  British  funds — and  loans  of  which  the 
principal  is  wholly  or  in  part  raised,  and  the  interest  is  payable, 
in  a  foreign  country  ;  a  method  largely  resorted  to  by  Russia, 
Turkey,  Italy,  and  many  other  States  in  which  the  supply 
of  native  capital  was  insuflScient.  Where  the  loan  is  internal, 
there  seems  to  be  no  hardship  in  placing  a  foreign  purchaser 
of  any  portion  of  it  on  the  same  footing  as  a  domestic 
creditor,  and  when  an  income-tax  is  imposed,  it  is,  of  course, 
a  convenience  to  all  parties  that  the  Government,  which  is  to 
receive  the  tax,  should  deduct  it  from  the  interest,  which  in 
this  instance  the  Government  owes  to  the  payer  of  the  tax. 
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and  thus  avoid  a  double  process.  But  the  case  is  different 
where  the  loan  is  external,  and  it  seems  unjust  for  a  State 
that  has  avowedly  raised  its  loan  amongst  foreigners,  to 
apply  to  a  foreign  creditor,  if  resident  abroad  and  there- 
fore not  otherwise  subject  to  taxation  by  that  State,  that 
machinery  which,  on  the  ground  of  convenience,  is  applied 
in  the  cases  of  domestic  creditors,  in  order  to  subject  him 
to  a  tax  to  which  he  is  not  on  principle  liable. 

IX.  It  is  a  clear  maxim  of  International  Law  that  the 
property  of  the  subject  is  liable  for  the  debts  contracted 
by  the  State  of  which  he  is  a  member.  This  proposition  is 
discussed  with  learning  and  excellent  sense  by  Grotius. 
After  saying  that — "  M ero  nature  jure  ex  facto  alieno  nemo 
^  tenetur  nisi  qui  bonorum  successor  est ; "  and  citing  some 
remarkable  passages  from  Seneca,  "  Si  quia  patrice  mem 
*^  pecuniam  credat,  non  dicam  me  illius  debitorem,  nee  hoc  (bs 
"  alienum  prqfitebor  ;  ad  exsohendum  tamen  hoc  portionem 
**  meam  dabo  ;  unus  e  populo  non  tanquam  pro  me  solvamy 
"  sed  tanquam  pro  patria  conferam,  SinguH  debebunt  non 
"  tanquam  proprium,  sed  tanquam  publici  partem  "  (i)  ;  and 
after  observing  that  by  the  Koman  Law  the  debts  of  the 
**  universitasy^  or  corporate  body,  were,  on  failure  of  the 
ftinds  of  the  universitas^  binding  upon  individuals,  "  non 
"  (qua)  singuli,  sed  qua  pars  sunt  universorum ;  "  and  that 
the  whole  tenor  of  the  later  provisions  of  that  law  were 
adverse  to  the  principle  of  hypothecating  one  man's  property 
for  another^s  debts,  even  for  public  debts;  he  adds  in 
admirable  language : — ^^  Hsec  quanquam  vera  sunt,  tamen 
"  jure  gentium  voluntario  induci  potuit,  et  inductum  apparet, 
ut  pro  eo  quod  debet  pra^stare  civilis  aliqua  societas,  aut 
ejus  caput,  sive  per  se  primo,  sive  quod  alieno  debito  jus 
"  non  reddendo  se  quoque  obstrinxerit,  pro  eo  teneantur  et 
**  obligata  sint  bona  onmia  corporalia  et  incorporalia  eorum 
''  qui  tali  societati  aut  capiti  subsunt.     Expressit  autem 
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'^  hoc  qusedam  neceBsitas,  quod  alioqui  magna  daretur  in- 
'^  juriifi  faciendis  licentia,  cum  bona  imperantium  ssBpe  non 
'^  tam  facile  possint  in  manus  venire,  quam  privatorum  qui 
^^  plures  sunt.  Est  igitur  hoc  inter  jura  ilia  quae  Justinianus 
'^  ait,  U8U  exigente  et  humanis  necessitatibus,  a  gentibus 
"  humanis  constituta.'' 

IXa.  The  English  courts  have  decided  that  bonds 
payable  to  bearer,  issued  by  the  Government  of  a  State,  only 
create  a  debt  in  the  nature  of  a  debt  of  honour  which  can- 
not be  enforced  by  any  foreign  tribunal,  nor  by  the  tribunal 
of  the  borrowing  State  itself,  unless  with  the  consent  of  its 
Government  (J). 

IXb.  The  principle  has  long  been  recognised  that  debts 
attaching  to  countries  are  to  be  respected,  and  that  on 
alienation,  whether  voluntarily  or  compulsorily,  such  debts 
must  be  adopted  by  the  successive  owners.  In  cases  of 
severance  the  debts  have  usually  been  apportioned  (A). 
Of  this  course  the  following  examples,  amongst  many 
others,  may  be  cited :  — 

By  Article  8  of  the  Treaty  of  Lun^ville,  in  1801,  it  was 
determined  that  the  new  possessors  of  ceded  countries  (in- 
cluding the  territories  on  the  left  bank  of  the  Rhine)  should 
be  charged  with  the  debts  hypothecated  thereon. 

On  the  separation  of  Belgium  from  Holland  a  division 
was  made  of  the  public  debt  of  the  kingdom  of  the  Nether- 
lands, and  a  part  of  it  was,  by  Article  13  of  the  Treaty  of 
1839,  transferred  from  the  debit  of  the  great  book  of  Am- 
sterdam, or  from  the  debit  of  the  general  treasury  of  the 
King  of  the  Netherlands,  to  the  debit  on  the  great  book  of 
Belgium. 

On  the  separation  of  the  Ionian  Isles  from  Great  Britain, 
Greece  undertook  the  public  debt  and  other  engagements 
attached  thereto  (Treaty  of  March  1864). 

On  the  cession  of  Lombardy  to  Italy,  the  latter  under- 


(J)  Crouch  V.  Credit  Fonder  of  England,  Law  Reports,  8  Q,B.  p.  374, 
A.D.  1873 ;  Twycross  v.  Dreyfus,  Law  Reports,  6  CA.  D.  p.  605,  a.d.  1877, 
fh^  See  vol.  i.  pp.  211,  212, 
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took  the  charge  of  portions  of  the  Monte  Lombardo-Veneto 
debt  and  of  the  national  loan  of  1854  (Treaty  of  Ziirich, 
November  10,  1859,  Article  7,  &c. ;  Convention  of  Sep- 
tember 9,  1860). 

On  the  annexation  of  Savoy  and  Nice  to  France,  the 
latter  became  charged  with  a  portion  of  the  Sardinian  public 
debt  (Treaty  of  March  24,  I860,  Article  4,  and  Convention 
of  August  23,  1860,  Article  1). 

On  the  severance  of  the  Duchies  of  Schleswig-Holstein 
and  Lauenburg  from  Denmark,  the  public  debt  of  the 
latter  was  apportioned,  and  part  of  it  was  charged  on  the 
Duchies,  and  was  guaranteed  by  Austria  and  Prussia 
(Treaty  of  October  30,  1864,  Articles  8-11)  {I). 

To  these  instances  may  be  added  the  arrangements 
that  took  place  on  the  cession  of  Alsace-Lorraine  to  Ger- 
many in  1871,  and  still  more  recently  on  the  cession  by 
Turkey  of  portions  of  her  territory  to  Montenegro  and 
Servia  (iw). 


(0  Hertslet's  Mt^  of  Europe  by  Treaty,  vols.  ii.  and  iii.  pp.  989, 
1594, 1383,  1453, 1630. 

(m)    Vide  ante,  vol.  i.  pp.  124, 129. 
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CHAPTER  IV. 

BECOQNITION. 

X.  Out  of  what  elements  the  Constitution  of  a  State  shall 
be  composed,  under  what  form  of  Government  it  shall  exist, 
are  questions  of  Public  Law  (a),  with  which,  so  long  as  the 
Constitution  and  Government  do  not  threaten  the  liberties  ox 
other  States  {b),  International  Law  has  no  concern.  But  when 
a  new  State  springs  into  being,  and  demands  to  be  admitted 
into  the  great  commonwealth  of  States,  International  Law 
requires  that  her  political  status  be  so  far  considered  by 
other  States,  as  to  satisfy  them  that  she  is  capable  of  dis- 
charging international  obligations.  The  Recognition  of  the 
new  by  the  old  States  signifies  their  conviction  that  she 
possesses  such  capacity.  This  subject  of  Recognition  is 
closely  connected  with  that  of  Intervention  discussed  at  the 
end  of  the  last  volume,  and  is  a  kind  of  moral  intervention 
by  one  State  in  the  affairs  of  another  (c). 


(a)  Vol.  i.  p.  218.  (h)  Ibid.  p.  660. 

(c)  Martens,  t.  i.  1.  3,  c.  2,  8.  82,  n.  6.     De  la  Reconnaissance  politique, 

KHiber,  8.  28. 

Oppenheim,  p.  202,  kap.  8,  s.  0,  in  part  very  good  and  clear. 

Saalfeld,  8.  30,  pp.  63,  64. 

Wheaton,  EUm,  33,  37,  42. 

Heffter,  88.  23,  29,  92. 

Martens,  Nouvelles  Causes  cMhhres,  torn.  i.  p.  370.  Cause  quatrihne : — 
"  BiffiSrendfl  8urvenus  en  1778,  entre  la  Qrande-Bretaf?ne  et  la  France, 
au  sujet  de  la  reconnaissance  de  Tind^pendance  des  Colonies  anglo- 
am^ricaines.** 

Vattel,  1.  iv.  c.  v.  8.  68. 

Bluntschli,  Le  Droit  intematicnal  codifU  (1870),  1.  zi,  2,  Formation 
et  Reconnaissance  des  Etats. 
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Such  is  the  usual  meaning  of  this  term  of  International 
Jurisprudence  ;  but  it  may  also  signify  the  act  of  acknowledg- 
ment by  the  State  itself^  from  which  the  Province  claiming 
its  independence  has  revolted,  of  the  independence  of  that 
Province. 

Such,  for  example,  were  the  formal  Recognitions  by  the 
German  Empire,  in  1648  and  1654,  of  the  independence  of 
Switzerland ;  of  Holland  by  Spain  in  1649 ;  and  of  Portugal 
by  Spain  in  1668 ;  by  Great  Britain  of  the  United  States 
of  America  in  1782  ;  by  France  when,  in  the  Treaty  of  Paris 
in  1815,  she  recognised  the  independence  of  the  kingdoms 
which  had  been  seized  upon  and  retained  by  her  since  1790. 

This  Recognition  is,  of  course,  infinitely  more  material  to 
the  recognised  State  than  any  act  of  the  kind  by  a  third 
Power  can  be.  But  it  is  the  latter  species  of  Recognition 
that  clums  discussion  in  this  place. 

XI.  In  modem  times,  at  least,  the  occasions  for  the 
application  of  this  part  of  International  Law  can  only  arise — 

1.  When  a  nation  acquires  by  conquest  a  new  territory, 
which  she  claims  to  have  recognised  as  an  integral  part  of 
her  kingdom. 

2.  When  a  portion  of  a  nation  separates  itself  from  the 
remainder,  and  claims  admission  as  an  independent  commu- 
nity into  the  society  of  States.  The  principle  affecting  such 
a  claim  is  the  same,  whether  this  portion  occupy  a  territory 
on  the  same  Continent  with,  and  contiguous,  to  the  country 
firom  which  it  has  revolted,  or  be  a  distant  colony  of  that 
country ;  whether  it  be  the  case  of  Holland  in  the  reign  of 
Philip  II.,  of  Belgium  or  Greece  in  our  own  times,  of  the 
North  American  Colonies  in  the  reign  of  George  III.,  or  of 
the  South  American  Colonies  in  that  of  Ferdinand  VII.  {d). 


(d)  ''It  is  perfectly  true,  as  has  been  mentioned,  that  the  term  '  recog- 
nition* has  been  much  abused;  and,  imfortunately,  that  abuse  has, 
perhaps,  been  supported  by  some  authority  :  it  has  clearly  two  senses,  in 
which  it  is  to  be  differently  understood.  If  the  colonies  say  to  the 
mother  country,  'We  assert  our  independence/  and  the  mother  country 
aoawOTS, '  I  admit  it,*  that  is  recognition  in  one  sense.    If  the  colonies 
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3.  There  is  aleo  the  case  of  the  Governor  of  an  indepen- 
dent State  assuming  a  new  title^  of  which  he  claims  the  re- 
cognition by  other  States. 

XII.  1.  The  first  instance  belongs  more  properly  to  a 
later  part  of  these  commentaries^  which  relates  to  the  Bights 
of  Belligerents^  the  Duties  of  Neutrals,  and  the  Effects  of 
War. 

2.  As  to  the  second  instance,  the  Becognition  of  a  revolted 
Province  or  Colony  by  a  State  other  than  that  from  which 
it  has  revolted,  is  of  two  kinds.  Virtual  and  Formal. 

The  mere  observance  by  a  Third  Power  of  a  strict  neu- 
trality in  the  war  between  an  old  and  a  new  State,  especially 
when  called  upon  by  the  former  for  intervention  and  aid,  has 
some  beneficial  effect  with  respect  to  the  nation  which  is 
struggling  for  independence.  It  allows  impartially  to  both 
an  equal  rank  and  character  as  belligerents.  The  question 
of  the  right  of  Third  Powers  to  assist  either  party  has  been 
already  considered  (e). 


say  to  another  State, '  We  are  independent/  and  that  other  State  replies, 
*  I  allow  that  you  are  so/  that  is  recognition  in  another  sense  of  the 
term.  That  other  State  simply  acknowledges  the  fact,  or  rather  its 
opinion  of  the  fact;  hut  she  confers  nothing,  unless,  under  particular 
circumstances,  she  may  be  considered  as  conferring  a  favour.  Therefore 
it  is  one  question,  whether  the  recognition  of  the  independence  of  the 
colonies  shall  take  place,  Spain  being  a  party  to  such  recognition ;  and 
another  question,  whether,  Spain  withholding  what  no  power  on  earth 
can  necessarily  extort,  by  fire,  sword,  or  conquest,  if  she  maintun  silence 
without  a  positive  refusal,  other  countries  should  acknowledge  that 
independence.  I  am  sure  that  my  honourable  and  learned  friend  will 
agree  with  me  in  thinking,  that  his  exposition  of  the  different  senses  of 
the  word  *  recognition  *  is  the  clearest  ai-gument  in  favour  of  the  course 
we  originally  took,  namely,  tliat  of  wishing  that  the  recognition  in  the 
minor  sense  should  carry  with  it  recognition  by  the  mother  country  in 
the  major  sense.  The  recognition  by  a  neutral  power  alone  cannot,  in 
the  very  nature  of  things,  carry  with  it  the  same  degree  of  authority  as 
if  it  were  accompanied  by  the  ivcognition  by  the  mother  country  also." — 
Sjyeeches  of  Mr.  Canning ,  vol.  v.  pp.  299,  300. 

(e)   Vide  ante,  vol.  i.  p.  574. 

Mr,  Canning's  Speech  on  the  Independence  of  South  America,  vol.  y. 
p.  295. 
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XIII.  If  the  contest  be  protracted,  and  there  be  any  a]>- 
pearance  of  equality  between  the  contendmg  forces,  the  sub* 
sequent  conduct  of  Third  Powers,  intending  to  remain 
neutral,  cannot  be  blamed,  if  they  proceed  to  a  virtual 
Recognition  of  the  revolted  State ;  that  is  to  say,  if  they 
reci^nise  its  commercial  flag,  and  if  they  sanction  the 
appointment  of  Consuls  to  the  ports  of  the  new  State.  So 
far,  there  is  a  Recognition  of  its  de  facto  existence,  fully 
justified,  perhaps  indeed  imperatively  enjoined,  by  the  duties 
of  the  Third  Power  towards  its  own  subjects,  and  in  no  way 
inconsistent,  according  to  the  practice  of  nations,  with  the 
continued  observance  of  neutrality  between  the  contending 
parties  (/). 

It  was  not,  however,  till  after  the  struggle  between  Spain 
and  her  South  American  colonies  had  lasted  for  many,  about 
twelve,  years,  that  Great  Britain  accorded  this  virtual 
Recognition  to  the  latter — righteously,  perhaps  even  too 
scrupulously,  observing  the  rule  of  not  injuring,  even  in- 
directly, the  interests  of  a  country  with  which  she  was  on 
terms  of  amity. 

XIV.  There  is  no  proposition  of  law  upon  which  there 
exists  a  more  universal  agreement  of  all  jurists  than  upon 
this,  viz.  that  this  virtual  and  de  facto  Recognition  of  a  new 
State  gives  no  just  cause  of  offence  to  the  old  State  (17),  in- 
asmuch as  it  decides  nothing  concerning  the  asserted  rights 
of  the  latter.  For,  if  they  be  eventually  sustained  and 
made  triumphant,  they  cannot  be  questioned  by  the  Third 
Power,  which,  pending  the  conflict,  has  virtually  recognised 
the  revolted  State. 

Nevertheless,  the  kind  of  Recognition  which  has  provoked 
moat  discussion  among  States,  especially  during  very  recent 


(/)  See  Petition  of  London  Merchants^  presented  to  the  House  of  Commone 
by  Sir  J.  Mackintosh,    His  Miecell.  JForki,  vol.  iii. 

Ckmnm^s  Speeches,  vol.  v.  p.  203. 

(^)  IV'esident  Mtmnfs  Message,  Dec.  2,  1823;  aud  see  ^Speeches  of 
Camdng  amd  MmMntosh,  referred  to  above. 
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times,  has  been  that  which  accords  to  both  parties  in  a  civil 
war  the  status  of  a  belligerent,  with  the  rights  and  the 
obligations  incident  to  that  status.  Such  a  Recognition,  it 
is  to  be  observed,  releases  the  Government  dejure  from  any 
obligation  as  to  the  conduct  of  the  Grovemment  de  facto 
and  of  the  subjects  who  pay  obedience  to  it.  It  operates, 
however,  generally  speaking,  in  favour  of  the  Insurgents, 
and  therefore  a  Neutral  State  ought  not  to  recognise  them  as 
entitled  to  the  status  of  a  belligerent  unless  the  fact — and 
it  is  with  the  fact  that  Third  or  Neutral  States  are  alone  con- 
cemed^-of  war,  in  the  true  dimensions  of  that  calamity  and 
scourge,  really  exist.  There  should  be  such  an  organisation 
of  force,  such  a  possession  of  material,  such  an  occupation 
of  territory,  such  a  constitution  of  government,  as  take  the 
contest  out  of  the  category  of  a  mere  rebellious  insurrection 
or  occasional  skirmishes,  and  place  it  on  the  terrible  footing 
of  War. 

In  estimating  the  circumstances  which  compose  such  a 
fact,  the  character  of  the  hostilities  is  to  be  considered  ;  the 
existence  of  a  maritime  war  is  both  more  easily  ascertain- 
able, and  necessitates  an  earlier  decision  on  the  part  of 
Neutral,  especially  commercial.  States,  than  a  war  strictly 
confined  within  tiritorial  limits.  The  duty  of  protectir^ 
the  commerce  and  the  just  interests  of  her  subjects  may 
compel  a  Neutral  Maritime  State  to  recognise  belligerent 
rights  at  sea,  for  the  sake  of  enforcing  belligerent  obliga- 
tions; and  the  appointment  of  Consuls  to  a  de  facto  govern- 
ment does  not  divest  a  Third  State  of  its  character  of  neu- 
trality. During  the  recent  Ameiican  Civil  War  the  whole 
question  underwent  much  discussion,  but  so  well  established 
was  the  law^  according  to  the  international  practice  and 
theory  of  both  States,  that  little,  if  any,  difference  will  be 
found  in  their  public  documents  with  respect  to  the  enun- 
ciation of  it ;  the  dispute  was  as  to  the  facts — England  main- 
taining, and  the  United  States  denying,  that  these  consti- 
tuted such  a  war  as  justified  the  recognition  of  a  Southern 
Stated.     There  can,  I  venture  to  think,  be  little  doubt  that 
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impartial  history   will   pronounce   that   the   conclusion   of 
England  was  fairly  drawn  from  the  admitted  premisses  (A). 

The  strongest  instance  which  modern  history  furnishes  of 
the  refusal  of  a  Neutral  State  to  recognise  the  act  of  a  de 
facto  Sovereign  was  the  refusal  of  the  United  States,  under 
President  Johnson,  to  recognise  the  blockade  of  Matamoras, 
proclaimed  by  the  Emperor  Maximilian,  and  at  the  time  of 
proclamation  duly  supported  by  a  com{)etent  force.  The 
President  proclaimed:  "That  the  United  States  were 
"  neutral  in  the  war  which  afflicts  the  Republic  of  Mexico ;  " 
that  "  one  of  the  belligerents  in  the  said  war,  namely,  the 
'^  Prince  Maximilian,  who  asserts  himself  to  be  the  Emperor 
"  in  Mexico,"  had  proclaimed  the  Blockade  of  Matamoras, 
which  "  I,  Andrew  Johnson,  &c.,  say  is  absolutely  null  and 
"  void  against  the  Government  of  the  United  States"  (i). 
This  was  certainly  a  departure  from  a  strictly  neutral 
position.  It  was  the  more  remarkable  because  England, 
France,  and  Spain  hvA  formally  recognised  Maximilian  (J). 

In  the  case  of  "  The  Trent,"  a  question  arose  whether  a 
State  which  had  been  virtually  recognised  so  far  bb  to  have 
the  rights  and  duties  of  a  belligerent  was  entitled  to  send  a 
Diplomatic  Envoy  to  a  Neutral  State  on  board  a  ship  of 
that  State.  The  general  opinion  of  civilised  Powers  was  in 
favour  of  the  inviolability  and  exemption  from  capture  of 
the  neutral  ship  conveying  the  Envoy.  This  question  will 
be  again  considered  in  the  first  of  the  Chapters  on  Embassy. 


(A)  Mr,  Dana's  note  (16)  to  Wheaton,  s.  23,  contains  a  fair  and 
learned  statement. 

(f)  Arm.  Reg,  1866.  .     . 

(j)  See,  after  the  murder  of  Maximilian,  Lord  Stanley's  answer,  in  tne 
HooBe  of  Commons,  as  to  withdrawing  our  accredited  ambassador^ 
temporary  suspension  of  diplomatic  relations  resolved  upon.— ^nn.  Keg, 
1867,  pp.  165-273.  _  ^^_.^  ,  ^^ 

Article  2  of  the  Cmveniion  between  France,  England,  and  ^n  v^c 
ante,  p.  7) :  "  No  acquisition  of  territory  or  special  »d^'*°/*^/  ^f 
to  be  obtained,  nor  were  the  States  to  exercise  in  t}^®  "^^^''^^  Mexican 
Mexico  any  inEiifence  of  a  nature  to  prejudice  the  "^'^^^^^^^^^t  ''— 
nation  to  choose  and  to  constitute  freely  the  form  of  its  wovenuu 

Reg.  1861. 
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XV.  And  here  it  is  desirable  to  explain  the  conduct  of 
Great  Britain  at  a  particular  period^  which  at  first  sights 
and  to  superficial  readers  of  history)  may  appear  inconsistent 
with  the  law  just  laid  down. 

Pending  the  conflict  between  Great  Britain  and  her  North 
American  colonies,  she  complained  more  than  once  of  the 
unneutral  behaviour  of  France ;  and  the  declaration  of  the 
Marquis  de  Noailles,  in  1778)  to  the  Cabinet  of  St  James, 
that  France  had  signed  "  un  traits  d'amiti^  etde  commerce" 
with  ^'  les  Etats-Unis  de  PAmerique  septentrionale,  qui  sont 
^^  en  pleine  possession  de  Tind^pendance  prononc^e  par  leur 
"  acte  du  4  juillet  1776  "(A),  was  immediately  followed  by 
a  declaration  of  war  on  the  part  of  Great  Britain  against 
France ;  and,  as  far  as  that  country  was  concerned,  never 
was  a  war  declared  upon  juster  grounds. 

It  was  declared,  not  on  account  of  the  mere  establishment 
of  diplomatic  relations  between  France  and  the  North 
American  colonies,  but  on  account  of  the  long  tissue  of  dark 
and  treacherous  machinations  which  France  had  begun  to 
weave,  under  the  veil  of  the  strongest  professions  of  amity 
and  goodwill,  against  the  peace,  honour,  and  interest  of  Great 
Britain,  on  the  first  appearance  of  discontent  in  America  in 
1765,  and  which  were  brought  to  light  by  the  act  which  has 
been  mentioned ;  the  fact  rests  upon  the  unquestionable  au- 
thority of  the  memoirs,  since  published,  of  the  agents  em- 
ployed by  the  French  Government  to  excite  the  rebellion  in 
North  America  (/). 


(Jc)  Martens,  NouveMes  Causes  cUkhres,  t.  i.  pp.  466-7.  —  Cause 
quatrihne. 

(/)  ''  To  those  wlio  say  there  is  something  mean  and  paltry  in  nego* 
tiating  a  treaty  as  the  mode  of  recognition,  and  who  would,  if  they  were 
Ministers,  rather  resign  than  so  disgrace  themselves,  1  will  only  observe, 
that  this  has  been  always  the  mode.  The  Minister  of  the  United  States 
was  not  admitted  to  the  Court  of  France  till  after  the  signature  of  a 
treaty.  That  was  the  mode  of  recognition  in  that  case ;  but  there  were 
other  circumstances  attending  the  act,  widely  different  from  our  recogni- 
tion of  the  late  Spanish  colonies.  France  not  only  recognised  the  United 
States  before  her  territory  was  free,  and  without  giving  the  mother 
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XVI.  To  the  Virtual  most  succeed,  in  course  of  time,  a 
Formal  Recognitioii,  evideuced  by  the  sending  of  ambassa- 
dors, and  the  entering  into  treaties  on  the  part  of  foreign 
Powers,  with  the  new  State  (m). 

Speaking  generally,  two  facts  should  occur  before  this 
grave  step  be  taken,  whereby  the  Neutral  Power  becomes 
the  ally  of  one  of  the  hitherto  Belligerent  parties: — 

1.  The  practical  cessation  of  hostilities  on  the  part  of  the 
old  State,  which  may  long  precede  the  theoretical  renunci- 
ation of  her  rights  over  the  revolted  member  of  her  former 
dominions. 

2.  The  consolidation  of  the  new  State,  so  far  at  least  as 
to  be  in  a  condition  of  maintaining  International  relations 
with  other  countries;  an  absolute  bond  Jide  possession  oi 
independence  as  a  separate  kingdom,  not  the  enjoyment  oi 
perfect  and  imdisturbed  internal  tranquillity, — a  test  too 
severe  for  many  of  the  oldest  kingdoms, — but  there  should 
be  the  existence  of  a  Government,  acknowledged  by  the 
people  over  whom  it  is  set,  and  ready  to  acknowledge  and 
competent  to  discharge  International  obligations; — where 
such  a  Government  as  this  exists,  the  question  of  Formal 
Recognition  is  rather  one  which  concerns  the  internal 
policy  of  other  kingdoms  than  a  question  of  an  Inter- 
national character. 

XYII.  But  the  refusal  or  the  withholding  of  the  consent 
of  the  old  State,  after  the  semblance  of  a  present  contest  has 
ceased,  upon  the  bare  chance  that  she  may  one  day  or  other 
recover  her  authority,  is  no  legitimate  bar  to  the  complete 
and  Formal  Recognition  of  the  new  State  by  the  other 
communities  of  the  world,  though  it  be  desirable  that  this 


ooantiy  any  offer  of  precedency,  but,  though  in  amity  with  us  at  the 
momeDty  mixed  up  with  the  act  of  recognition  a  treaty  of  alliance  with 
the  United  States  to  enahle  them  to  achieve  their  independence.^ — Mr, 
Qnmin^B  Speech  on  the  Address  on  the  King's  Speech  on  the  opening  of  the 
Session,  Feb.  15,  1822.    Canning's  Speeches,  vol.  v.  p.  322. 

(m)  Sir  J,  Mackintosh's  Speech,  vol.  iii.  p.  44d  of  his  Miscellaneous 
Works, 
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Recognition  should  follow,  and  not  precede  that  of  the  old 
State.  Upon  this  point,  both  the  reason  of  the  thing,  and 
the  ancient  and  modern  practice  of  nations,  are  quite  de- 
cisive. 

XVIII.  It  was  not  till  nearly  eighty  years  after  the  re- 
volt of  the  United  Netherlands,  and  nearly  seventy  years 
after  their  Declaration  of  Independence,  that  the  Crown  of 
Spain,  by  the  Treaty  of  Munster,  recognised  (January  30, 
1648)  that  Republic.  But  during  that  long  interval  every 
State  in  Europe,  with  the  exception  of  Austria,  recognised 
virtually  and  formally  the  new  State  of  the  United  Pro- 
vinces (n). 

The  revolt  of  Portugal  from  Spain  on  December  1, 
1640,  seated  the  Duke  of  Braganza  on  the  throne  of  that 
country.  It  was  not  till  twenty-eight  years  afterwards 
that  Spain  acknowledged,  by  the  Treaty  of  Lisbon,  con- 
cluded on  February  23,  1668,  under  the  mediation  of 
England,  the  independence  of  Portugal  (o). 

Within  a  year  of  the  proclamation  by  the  Cortes  of  the 
Duke  of  Braganza,  a  treaty  of  peace  and  alliance  was 
entered  into  between  Charles  I.  of  England  and  John  IV. 
of  Portugal,  wherein  John  is  mentioned  as  a  lawful  sove- 
reign, and  the  King  of  Castile  as  a  dispossessed  ruler,  while 
the  King  of  England  alleges  that  he  is  moved  to  conclude 
the  Treaty  "  by  his  solicitude  to  preserve  the  tranquillity  of 

his  kingdoms,  and  to  secure  the  liberty  of  trade  of  his 

beloved  subjects  "  {p). 


(n)  Dumont,  vol.  vi.  p.  429,  vol.  v.  p.  507. 

Sir  James  Mackintosh's  Speech  on  the  Recognition  of  the  Spanish 
American  States,  vol.  iii.  pp.  Ill  5 .     Miscett,  Works, 

Schmatiss,  Cofy,  J,  O,  i.  pp.  614  -30. 

(o)  Dumont,  vol.  vii.  p.  238. 

SchmausSf  i.  929.  The  Treaty  is  in  Latin:  ''Tandem  pradsentes 
Articuli  et  in  lis  comprehensa  Pax,  a  Serenissimo  Rege  Magnaa  Britan- 
nise,  tanquain  Mediatore  et  Conservatore,  in  gratiam  utriusque  partium, 
intra  spatium  quatuor  mensium  similiter  ratihabebitur  et  accepta 
feretur." 

(p)  Dumont f  vol.  vi.  p.  238. 

Sir  J,  Mackintosh,  vol.  iii.  pp.  446-7 . 
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All  the  European  Powers  recognised  the  Commonwealth 
and  Protectorate  of  England ;  and  in  the  same  manner  they 
recognised  Charles  II.,  who  acknowledged  the  binding  force 
of  all  the  treaties  concluded  during  the  time  of  the  Republic 
in  England. 

On  the  other  hand,  the  Recognition  of  the  son  of  James  II. 
of  England,  after  the  death  of  that  exiled  monarch,  was 
justly  resented  by  Great  Britain  as  a  gross  insult  and 
flagrant  violation  of  the  Law  of  Nations.  The  father  of 
the  Prince  so  recognised  had  not  been  acknowledged  or 
obeyed  in  England,  but  had  been  declared  by  the  solemn 
resolution  of  the  nation  to  have  abdicated  the  throne  of  that 
country.  This  Recognition  therefore  led  immediately  to  the 
formation  of  the  Grand  Ofiensive  and  Defensive  Alliance 
between  England,  Holland,  and  the  Emperor  of  Germany 
against  France  and  Spain  {q). 

The  Recognition  of  the  North  American  States  by  France 
in  1778,  and  the  peculiar  circumstances  attending  it,  which 
induced  Great  Britain  to  consider  such  an  act  as  a  casus  belli 
against  France,  has  been  already  adverted  to. 

XIX.  It  has  been  stated  in  the  foregoing  pages  (r)  that 
the  refusal  of  Great  Britain  to  recognise  the  Republic  of 
1792,  was  expressly  grounded  upon  the  monstrous  proclama- 
tion which  the  French  authorities  promulgated  at  that  time. 
Great  Britain  recognised,  in  common  with  the  other  Euro- 
pean Powers,  the  Consulate  in  France,  at  the  Peace  of 
Amiens  (^1801),  and  was  the  only  State  which  did  not  sub- 
sequently recognise  the  Empire. 

On  March  25,  1825,  Mr.  Canning  replied  to  the  re- 
monstrance of  the  Spanish  Minister  with  respect  to  the 
Recognition  (at  that  time  only  virtual)  by  Great  Britain  of 
the  South  American  Republics,  in  the  following  remarkable 
words : — 


(9)  iSlKT  /.  Mackintosh^  (bid, 
Mimoires  de  8t,  Simon,  t.  Hi.  p.  228. 
(r)  Vol,  i.  p,  661. 
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^'  The  example  of  the  late  reTolution  in  France,  and  oi 
*'  the  ultimate  happy  restoration  of  his  Majesty  Louis 
XVIIL,  is  pleaded  by  M.  Zea  in  illustration  of  the 
principle  of  unextinguishable  right  in  a  legitimate  Sove- 
reign, and  of  the  respect  to  which  that  right  is  entitled 
from  all  foreign  Powers ;  and  he  calls  upon  Great  Britain, 
"  in  justice  to  her  own  consistency,  to  act  with  the  same 
reserve  towards  the  New  States  of  Spanish  America, 
*^  which  she  employed,  so  much  to  her  honour,  towards 
"  revolutionary  France. 

"  But  can  M .  Zea  need  to  be  reminded  that  every  Power 
*'  in  Europe,  and  specifically  Spain  amongst  the  foremost, 
"  not  only  acknowledged  the  several  successive  Govern- 
ments, de  facto,  by  which  the  House  of  Bourbon  was  first 
expelled  from  the  throne  of  France,  and  afterwards  kept 
for  near  a  quarter  of  a  century  out  of  possession  of  it,  but 
contracted  intimate  alliances  with  them  all;  and  above  all, 
'^  with  that  which  M.  Zea  justly  describes  as  the  strongest 
"  of  de  facto  Governments — the  Government  of  Bonaparte; 
against  whom  not  any  principle  of  respect  for  the  rights 
of  Legitimate  Monarchy,  but  his  own  ungovernable 
^^  ambition,  finally  brought  combined  Europe  into  the  field  ? 
'^  There  is  no  use  in  endeavouring  to  give  a  specious 
**  colouring  to  facts,  which  are  now  the  property  of  history. 
'^  The  undersigned  is,  therefore,  compelled  to  add,  that 
"  Great  Britain  herself  cannot  justly  accept  the  praise  which 
*^  M.  Zea  is  willing  to  ascribe  to  her  in  this  respect,  nor  can 
^'  she  claim  to  be  altogether  exempted  from  the  general 
"  charge  of  having  treated  with  the  Powers  of  the  French 
"  Revolution. 

"  It  is  true,  indeed,  that,  up  to  the  year  1796,  she  abstained 
from  treating  with  revolutionary  France,  long  after  other 
Powers  of  Europe  had  set  her  the  example.  But  the 
"  reasons  alleged  in  Parliament,  and  in  State  Papers,  for  that 
"  abstinence,  was  the  unsettled  state  of  the  French  Govem- 
"  ment.  And  it  cannot  be  denied  that,  both  in  1796  and 
"  1797,  Great  Britain  opened  a  negotiation  for  peace  mth  the 
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^'  Directory  of  France — a  negotiation,  the  favourable  con- 
^  elusion  of  which  would  have  implied  a  recognition  of  that 
^  form  of  Government;  that  in  1801  she  made  peace  with 
*'  the  Consulate;  that  if,  in  1806>  she  did  not  conclude  a 
^  treaty  with  Bonaparte,  Emperor  of  France,  the  negotiation 
"  was  broken  off  merely  on  a  question  of  terms ;  and  that  if, 
''  firom  1808  to  1814,  she  steadily  refuged  to  listen  to  any 
'^  overtures  from  France,  she  did  so,  declaredly  and  noto- 
^  riously,  on  account  of  Spain  alone,  whom  Bonaparte  per- 
"  tinacionsly  refused  to  admit  as  party  to  the  n^otiation. 
"  Nay,  further,  it  cannot  be  denied  that,  even  in  1814,  the 
year  in  which  the  Bourbon  dynasty  was  eventually  restored, 
peace  would  have  been  made  by  Great  Britain  with 
Bonaparte,  if  he  had  not  been  unreasonable  in  his  demands ; 
and  Spain  cannot  be  ignorant  that,  even  after  Bonaparte 
'*  was  set  aside,  there  was  question  among  the  Allies,  of  the 
"  possible  expediency  of  placing  some  other  than  a  Bourbon 
"  on  the  throne  of  France. 

'*  The  appeal,  therefore,  to  the  conduct  of  the  Powers  of 
^'  Europe,  and  even  to  that  of  Great  Britain  herself,  with 
*^  respect  to  the  French  Revolution,  does  but  recall  abundant 
**  instances  of  the  recognition  of  de  facto  Governments  ;  by 
^  Great  Britain,  perhaps  later,  and  more  reluctantly,  than 
"  by  others,  but  by  Great  Britain  herself,  however  reluctant, 
**  after  the  example  set  to  her  by  the  other  Powers  of  Europe, 
"  and  specifically  by  Spain  "  (*). 

XX.  The  Revolution  which  seated  Louis-Philippe  upon* 
the  throne  of  France  in  1830,  and  the  Revolution  which 
ejected  him  in  1848  and  set  up  a  Republic,  and  the  Revolution 
which  committed  the  Gt)vemment  of  that  kingdom  to  the 
Emperor  Napoleon  III.,  were  equally  recognised  by  Eng- 
land and  by  other  European  Powers. 

The  formal  Recognition  of  the  South  American  Republics 
by  Great  Britain  took  place  in  1825,  and  under  the  negotia- 


{$)  State  Ptgpen,  yol.  xii.  pp.  913-14. 
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tion  of  a  treaty  of  commeFce,  while  they  were  yet  unacknow- 
ledged by  the  mother  country  (t). 

The  formal  Recognition  of  Greece  as  an  absolutely  inde- 
pendent Power,  may  be  said  not  to  have  definitely  taken 
place  till  May  1832.  But  on  July  6,  1827,  France,  Grreat 
Britain,  and  Russia  interposed,  in  order  to  guarantee  a  quasi 
independence  to  Greece,  and  covenanted  by  a  secret  and  ad- 
ditional article  to  send  consular  agents,  and  enter  into  com- 
mercial relations  within  a  month  from  the  date  of  the  treaty, 
whether  the  Poi-te  consented  to  or  refused  its  conditions  (?«). 

The  formal  Recognition  of  Belgium  by  the  five  Great 
Powers,  as  has  been  already  stated,  took  place  without  the 
consent  and  against  the  protest  of  Holland ;  while  that  of 
the  present  Kingdom  of  Italy  was  both  without  the  consent 
and  against  the  protest  of  the  States  whose  (z)  dominions 
were  incorporated,  with  the  exception  of  Austria.  Even 
while  Francis  the  Second,  King  of  the  Two  Sicilies,  was 
endeavouring  to  maintain  his  authority  at  Gaeta,  England 
recognised  the  annexation  of  Naples  to  the  Kingdom  of 
Italy.     It  is  to  be  observed,  however,  that  England  had 


(t)  See  Mr.  Cannings  Speeches,  vol.  v.  p.  323. 

''Extensive  commercial  intercourse  having  been  established  for  a 
series  of  years  between  the  dominions  of  his  Britannic  Majesty  and  the 
territories  of  the  United  Provinces  of  Kio  de  la  Plata^  it  seems  good,  for 
the  security  as  well  as  encouragement  of  such  commercial  intercourse, 
and  for  the  maintenance  of  good  understanding  between  his  said  Bri- 
tannic Majesty  and  the  said  United  Provinces,  that  the  relataons  now 
subsisting  between  them  should  be  regularly  acknowledged  and  confirmed 
by  the  signature  of  a  treaty  of  amity,  commerce,  and  navigation. 

"  For  this  purpose  they  have  named  their  respective  plenipotentiaries, 
that  is  to  say,"  &c. —  Trectty  of  Amity  ^  Commercey  and  Navigation  fbotioeen 
his  Majesty  and  the  United  Provinces  of  Hio  de  la  Plata,  Signed  at 
Buenos  Ay  res,  February  2, 1826.  (Presented  to  Parliament,  May  16, 
1825.) 

(m)  DeMet  De  C.  t.  iv.  pp.  104,  339. 

{x)  See  the  JRedamatioii  of  the  Government  of  the  Two  Sicilies,  Ann. 
Reg,  1860,  pp.  297-300 ;  of  the  Pope,  ib.  273,  274 ;  King  of  Sardinia's 
Letter  to  the  Pope,  279 ;  The  Ptppe's  Anstoer,  280.  See  also  The  King's 
Address  to  the  People  of  Southern  Italy,  ib,  290.  Lord  J,  RvmeWs 
Letters  to  Mr,  Russell  and  Sir  J.  Hudson,  »&.  293-4. 


ii 


RECOGNITION.  33 

before  this  time  remonstrated  with  the  Grovemmoit  of 
N<4)le8  on  the  course  which  they  were  porsuing,  and  had 
actually  withdrawn  her  ambassador  from  the  Court.  In 
1860  the  English  Foreign  Secretary  wrote  to  the  English 
Minister  at  Turin  a  remarkable  despatch  on  this  subject. 
It  was  as  follows : — 

Lard  J.  Russell  to  Sir  J.  Hudson, 
'<  Sir, — It  appears  that  the  late  proceedings  of  the  Ejng 
^  of  Sardinia  have  been  strongly  disapproved  of  by  several 
of  the  principal  Courts  of  Europe.  The  Emperor  of  the 
French,  on  hearing  of  the  invasion  of  the  Papal  States  by 
the  army  of  General  Cialdini,  withdrew  his  Minister  from 
'^  Turin,  expressing  at  the  same  time  the  opinion  of  the 
^*  Imperial  Grovemment  in  condemnation  of  the  invasion  of 
"  the  Roman  territory. 

The  Emperor  of  Russia  has,  we  are  told,  declared  in 
strong  terms  his  indignation  at  the  entrance  of  the  army 
**  of  the  King  of  Sardinia  into  the  Neapolitan  territory,  and 
**  has  withdrawn  his  entire  mission  from  Turin. 

The  Prince   Regent  of  Prussia  has  also  thought  it 
necessary  to  convey  to  Sardinia  a  sense  of  his  displeasure ; 
*^  but    he   has    not  thought   it  necessary   to   remove  the 
**  Prussian  Minister  from  Turin. 

After  these  diplomatic  acts,  it  would  scarcely  be  just  to 
Italy,  or  respectful  to  the  other  Great  Powers  of  Europe, 
were  the  Government  of  her  Majesty  any  longer  to  with- 
**  hold  the  expression  of  their  opinion. 

In  so  doing,  however,  her  Majesty's  Government  have 
no  intention  to  raise  a  dispute  upon  the  reasons  which 
have  been  given,  in  the  name  of  the  Eong  of  Sardinia, 
"  for  the  invasion  of  the  Roman  and  Neapolitan  States. 
"  Whether  or  no  the  Pope  was  justified  in  defending  his 
**  authority  by  means  of  foreign  levies  ;  whether  the  King 
*^  of  the  Two  Sicilies,  while  still  maintaining  his  flag  at 
**  Capua  and  Gaeta,can  be  said  to  have  abdicated — are  not 
^^  the  arguments  upon  which  her  Majesty's  Government 
«  proposes  to  dilate. 

VOL.  n.  D 
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The  large  questions  which  appear  to  them  to  be  at 
issue  are  Uiese : — Were  the  people  of  Italy  justified  in 
'^  asking  the  assistance  of  the  King  of  Sardinia  to  relieve 
"  them  from  Governments  with  which  they  were  discon- 
"  tented  ?  and  was  the  King  of  Sardinia  justified  in  fur- 
nishing the  assistance  of  his  arms  to  the  people  of  the 
Soman  and  Neapolitan  States  ? 

There  appear  to  have  been  two  motives  which  have 
^^  induced  the  people  of  the  Roman  and  Neapolitan  States 
"  to  have  joined  willingly  in  the  subversion  of  their 
"  Governments.  The  first  of  these  was,  that  the  Govem- 
"  ments  of  the  Pope  and  the  King  of  the  Two  Sicilies  pro- 
"  vided  so  ill  for  the  administration  of  justice,  the  protection 
"  of  personal  liberty,  and  the  general  welfare  of  their 
"  people,  that  their  subjects  looked  forward  to  the  overthrow 
**  of  their  rulers  as  a  necessary  preliminary  to  all  improve- 
"  ment  in  their  condition. 

"  The  second  motive  was,  that  a  conviction  had  spread, 
"  since  the  year  1849,  that  the  only  manner  in  which 
"  Italians  could  secure  their  independence  of  foreign  control, 
"  was  by  forming  one  strong  Government  for  the  whole  of 
Italy.  The  struggle  of  Charles  Albert  in  1 848  and  the 
sympathy  which  the  present  King  of  Sardinia  has  shown 
^^  for  the  Italian  cause  have  naturally  caused  the  association 
"  of  the  name  of  Victor  Emmanuel  with  the  single  autho- 
"  rity  under  which  the  Italians  aspire  to  live. 

"  Looking  at  the  question  in  this  view,  her  Majesty's 
^'  Government  must  admit  that  the  Italians  themselves  are 
"  the  best  judges  of  their  own  interests. 

"  That  eminent  jurist  Vattel,  when  discussing  the  law- 
"  fulness  of  the  assistance  given  by  the  United  Provinces 
"  to  the  Prince  of  Orange  when  he  invaded  England,  and 
"  overturned  the  throne  of  James  II.,  says,  *  The  autho- 
** '  rity  of  the  Prince  of  Orange  had  doubtless  an  influence  on 
^^  *  the  deliberations  of  the  States  General,  but  it  did  not  lead 
^  them  to  the  commission  of  an  act  of  injustice ;  for  when  a 
'people  from  good  reasons  takes  up  arms  against  its 
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^' '  oppressor,  it  is  but  an  act  of  justice  and  generosity  to 
'<  *  assist  brave  men  in  the  defence  of  their  liberties.* 

^*  Therefore,  according  to  Yattel,  the  question  resolves 
^^  itself  into  this :  Did  the  peo{de  of  Naples  and  of  the 
'^  Soman  States  take  up  arms  against  their  Governments 
for  good  reasons  ? 

Upon  this  grave  matter  her  Majesty's  Grovemment  hold 
that  the  people  themselves  are  the  best  judges  of  their 
own  affidrs.  Her  Majesty's  Grovemment  do  not  feel 
justified  in  declaring  that  the  people  of  Southern  Italy 
had  not  good  reasons  for  throwing  off  their  allegiance  to 
"  their  former  Governments ;  her  Majesty's  Government 
cannot,  therefore,  pretend  to  blame  the  King  of  Sardinia 
for  assisting  them.  There  remains,  however,  a  question 
^^  of  isLCt,  It  is  asserted  by  the  partisans  of  the  fallen 
Grovemments  that  the  people  of  the  Soman  States  were 
attached  to  the  Pope,  and  the  people  of  the  Eongdom 
of  Naples  to  the  dynasty  of  Francis  II.,  but  that  Sardi- 
nian agents  and  foreign  adventurers  have  by  force  and 
intrigue  subverted  the  thrones  of  those  Sovereigns. 

It  is  difficult,  however,  to  believe,  after  the  astonishing 
events  that  we  have  seen,  that  the  Pope  and  the  King  of 
the  Two  Sicilies  possessed  the  love  of  their  people.  How 
'^  was  it,  one  must  ask,  that  the  Pope  found  it  impossible  to 
levy  a  Soman  army,  and  that  he  was  forced  to  rely  almost 
'^  entirely  upon  foreign  mercenaries  ?  How  did  it  happen, 
^*  again,  that  Graribiddi  conquered  nearly  all  Sicily  with 
*^  2,000  men,  and  marched  from  Seggio  to  Naples  with 
*^  5,000  ?  How,  but  from  the  universal  disaffection  of  the 
people  of  the  Two  Sicilies  ? 

Neither  can  it  be  said  that  this  testimony  of  the  popular 
'^  will  was  either  capricious  or  causeless.  Forty  years  ago 
the  Neapolitan  people  made  an  attempt  regularly  and 
temperately  to  reform  their  Government,  under  the 
"  reigning  dynasty.  The  Powers  of  Europe  assembled  at 
**  Laybach  resolved,  with  the  exception  of  England,  to  put 
^^  down  this  attempt  by  force.     It  was  put  down,  and  a 
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"  large  foreign  army  of  occupation  was  left  in  the  Two 
Sicilies  to  maintain  social  order.  In  1848  the  Neapolitan 
people  again  attempted  to  secure  liberty  under  the  Bourbon 
dynasty^  but  their  best  patriots  atoned^  by  an  imprison- 
ment of  ten  years,  for  the  offence  of  endeavouring  to  free 
^*  their  country.  What  wonder,  then,  that  in  1860  the  Nea- 
^^  politans,  mistrustful  and  resentful,  should  throw  oflP  the 
Bourbons,  as  in  1688  England  had  thrown  off  the  Stuarts  ? 
It  must  be  admitted,  undoubtedly,  that  the  severance  of 
the  ties  which  bind  together  a  Sovereign  and  his  subjects 
*'  is  in  itself  a  misfortune.  Notions  of  allegiance  become 
"  confused ;  the  succession  of  the  Throne  is  disputed ; 
adverse  parties  threaten  the  peace  of  society ;  rights  and 
pretensions  are  opposed  to  each  other  and  mar  the  harmony 
**  of  the  State.  Yet  it  must  be  acknowledged  on  the  other 
"  hand  that  the  Italian  revolution  has  been  conducted  with  sin- 
"  gular  temper  and  forbearance.  The  subversion  of  existing 
**  power  has  not  been  followed,  as  is  too  often  the  case,  by  an 
**  outburst  of  popular  vengeance.  The  extreme  views  of  demo- 
"  crats  have  nowhere  prevailed.  Public  opinion  has  checked 
"  the  excesses  of  public  triumph.  The  venerated  forms  of 
'*  constitutional  monarchy  have  been  associated  with  the  name 
**  of  a  Prince  who  represents  an  ancient  and  glorious  dynasty. 
Such  having  been  the  causes  and  the  concomitant  cir- 
cumstances of  the  revolution  in  Italy,  her  Majesty's 
**  Government  can  see  no  suflScient  ground  for  the  severe 
"  censure  with  which  Austria,  France,  Prussia,  and  Russia 
"  have  visited  the  acts  of  the  King  of  Sardinia.  Her 
"  Majesty's  Government  will  turn  their  eyes  rather  to  the 
"  gratifying  prospect  of  a  people  building  up  the  edifice  of 
"  their  liberties,  and  consolidating  the  work  of  their  inde- 
'^  pendence,  amid  the  sympathies  and  good  wishes  of 
"  Europe.  I  am,  &c. 

(Signed)  "  J.  Russell  "  (y). 


(y)  Ann.  Reg,  1860,  p.  294,  Pub.  Doc. 
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"  Placuit  gentibus  "  (z)  then,  both  in  theory  and  practice, 
to  recognise,  after  the  lapse  of  a  reasonable  period  of  time, 
new  States  that  have,  de  factOy  achieved  an  independent 
existence,  whether  the  original  mother  countries  have  or  have 
not  acquiesced  in  this  order  of  things  (a). 

It  has  been  said  that  to  refuse  Recognition,  while  the 
issue  is  at  all  doubtful,  or  the  conflict  not  wholly  abandoned, 
is  not  an  offence  against  the  Law  of  Nations  (Jb) ;  at  the 
same  time  it  may  often  border  upon  an  injury,  as  may  the 
recalling  of  an  ambassador,  which  is  yet  by  itself  no  casus 
belli. 

XXI.  It  is  well  remarked  by  Hegel,  that  when  Napoleon, 
before   the   Peace   of   Campoformio,  said,   "  The   French 

Republic  no  more  needs  recognition  than  the  sun  requires 
to  be  recognised,"  he  expressed  in  these  words  nothing 
more  than  the  strength  of  the  existing  fact,  which  carried 
with  it  a  practical  recognition,  whether  expressed  in  language 
or  not  (c). 

XXII.  Nevertheless,  Recognition  is  a  right  which  other 
States  are  under  an  obligation  to  render  in  such  a  case, 
for  various  reasons ;  and  amongst  others  this  reason  should 
be  mentioned,  namely,  that  the  effect  of  non-Recognition 
places  the  subjects  of  the  revolted  province  in  a  very  disad- 
vantageous position,  with  respect  to  the  municipal  tribunals 
of  other  countries.  It  is  a  firmly  established  doctrine  ot 
British  and  North  American  jurisprudence,  to  say  nothing 
of  the  law  of  other  countries,  that  it  belongs  exclusively  to 
Governments  to  recognise  new  States ;  and  that  until  such 
Recognition,  either  by  the  Government  of  the  country  in 
whose  tribunals  a  suit  is  brought,  or  by  the  Government 


(«)  See  vol.  i.  p.  40. 

(a)  Papers  relative  to  the  Affairs  of  Greece,  Published  in  London,  1836. 

(6)  Oppenheitn,  p.  213.  See  also  a  careful  and  elaborate  note  by  Mr. 
Dana  to  his  edition  of  WTteatoHf  s.  27,  n.  16,  on  the  practice  of  the 
United  States  in  this  matter. 

(c)  Hegel,  Naturrecht  und  Staatswissenschaft.  Werke,  h  viii.  8.  331 
(ed.  Berlin,  1840). 
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to  which  the  new  State  belonged.  Courts  of  Justice  are 
bound  to  consider  the  ancient  state  of  things  as  remaining 
unaltered. 

Thus,  in  The  City  of  Berne  in  Switzerland  v.  The  Bank 
of  Englandj  it  was  decided  that  a  Judicial  Court  cannot 
take  notice  of  a  foreign  Government  not  acknowledged  by  the 
Government  of  the  country  in  which  that  Court  sits,  and  the 
the  fact  of  acknowledgment  is  matter  of  public  notoriety  (rf) ; 
and  in  Dolder  v.  The  Bank  of  England^  the  Court  refused 
to  or^er  dividends,  received  before  the  bill  filed,  of  stock 
purchased  by  the  old  Government  of  Switzerland,  to  be 
paid  into  Court  by  the  trustees,  on  the  application  of  the 
present  Government,  without  having  the  Attorney-General 
a  party  (e). 

In  the  case  of  Thompson  v.  PowleSy  it  appeared  that  a 
revolted  colony  of  Spain,  not  recognised  as  an  independent 
State  by  Great  Britain,  executed  bonds  at  six  per  cent 
interest,  as  securities  for  a  loan.  P.,  acting  in  collusion  with 
B.,  a  holder  of  the  bonds  in  England,  by  falsely  representing 
that  he  had  purchased  some  of  them,  induced  the  plaintiff  to 
become  a  purchaser  ;  and  it  was  held,  on  demuiTcr,  that  the 
bonds  were  not  usurious,  as  it  did  not  appear,  by  the  bill, 
that  the  contract  for  the  loan  was  made,  or  the  amount  of 
it  to  be  paid  in  this  country ;  that  P.  and  B.  would  have 
been  answerable  to  the  plaintiff  for  losses  sustained  upon 
his  purchase ;  but  that,  as  the  original  contract  was  made 
with  a  Government  not  acknowledged  by  Great  Britain,  the 
Court  could  not  relieve  him  {f). 

In  Taylor  v.  Barclay  (^),  it  also  appeared  that,  to  pre- 
vent a  demurrer  to  a  bill,  it  was  falsely  alleged  in  it  that  a 
revolted  colony  of  Spain  had  been  recognised  by  Great 
Britain  as  an  independent  State ;  the  Court  held  itself  bound 
to  know,  judicially,  that  the  allegation  is  false,  and  not  to 
give  it  the  intended  effect. 


(d)  »  Vesey  Rep,  p.  347.  (J)  2  Simon  Rep.  104. 

(6)  10  Veeey,  362 ;  11  Veeey,  283.  (g)  lb.  213. 
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In  the  case  of  The  Charkieh  (Ji)  the  status  of  the  Khedive 
of  Egypt  was  in  question  before  the  English  High  Court  of 
Admiralty,  and  the  Court  referred  to  the  Government  to 
know  whether  her  Majesty  accorded  any  and  what  recog- 
nition to  the  Khedive. 

So  in  the  case  of  the  The  Manilla^  ports  and  places  of  St. 
Domingo,  not  in  possession  of  the  French,  were  excepted 
out  of  the  general  character  of  the  island  as  an  enemy's 
colony,  since  the  Orders  in  Council  had  recognised  them  as 
open  to  British  trade  (z). 

In  the  more  recent  case  of  The  United  States  of  America 
V.  Wagner  (y),  it  was  holden  by  the  Court  of  Appeal  in 
Chancery,  reversing  the  judgment  of  Vice-Chancellor  Wood, 
that  a  foreign  sovereign  State  adopting  the  republican  form 
of  government,  and  recognised  by  the  Government  of  her 
Majesty,  can  sue  in  the  Courts  of  her  Majesty  in  its  own 
name  so  recognised. 

In  the  United  States  of  North  America  a  similar  doctrine 
han  been  holden.  It  has  been  laid  down  by  their  Courts 
that  it  is  the  exclusive  right  of  Governments  to  acknowledge 
new  States  arising  in  the  revolutions  of  the  world ;  and 
until  such  Recognition  by  their  Government,  or  by  that  to 
which  the  new  State  previously  belonged,  the  judicial  pre- 
sumption must  be  that  the  ancient  order  of  things  remains 
unchanged  (A)  ;  therefore,  when  a  civil  war  rages  in  a  foreign 
nation,  one  part  of  which  separates  itself  from  the  old  esta- 
blished Government,  and  erects  itself  into  a  distinct  Govern- 
ment, the  Courts  of  the  Union  must  view  such  newly  con- 
stituted Government  as  it  is  viewed  by  the  legislative  and 
executive  departments  of  the  Government  of  the  United 
States  {t). 

(A)  Law  Rep,  4  Adm,  and  Eccl,  pp.  66,  86. 

(t)   The  Manilla,  1  Edwards  Adm,  Rep,  1. 

The  ManiUa,  2  Dodsan,  863. 

Yrisarri  y.  dement,  3  Ring,  432. 

(/)  Law  Rep,  2  Ch.  App,  682. 

{k)  Oelstan  y.  Hat/t,  3  Wheatm  (Americ,)  Rep,  p.  324. 

(0  The  United  States  v.  Palmer,  ib,  p.  634. 
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XXIII.  3.  The  third  instance^  viz.  the  case  of  the  Go- 
vernor of  an  independent  State  assuming  a  new  title^  and 
claiming  the  Becognition  of  it,  remains  to  be  considered. 

It  IS  unquestionably  competent  to  every  sovereign  ruler 
to  assume  any  title  of  dignity  or  authority,  which  it  may 
please  him  to  adopt,  or  the  nation  to  confer  upon  him. 
Formerly,  indeed,  the  German  Emperors  claimed  to  be 
considered,  in  their  alleged  capacity  of  successors  of  the 
Roman  Emperors,  as  universal  sovereigns  and  chiefs  of 
the  Christian  world,  and  to  enjoy  exclusively  the  title  of 
«  Majesty  "  (m). 

Even  towards  the  end  of  the  fifteenth  century,  after  this 
extravagant  pretension  had  ceased,  they  still  for  some  time 
claimed  to  be  considered  as  the  first  among  the  crowned 
heads,  then  admitted  to  be  their  equals.  But  Napoleon 
attempted  in  vain  to  clothe  the  title  of  Emperor  with  the 
character  of  a  higher  class  of  sovereignty  than  that  of  simple 
monarchy.  All  the  European  kingdoms  have  long  ago 
determined  that  the  Crown  is  Imperial  in  every  country 
where  the  ruler  is  a  king. 

The  Emperors  of  Germany  were  not  without  a  rival  to 
their  pretensions  when  these  were  at  their  highest ;  for  till 
the  beginning  of  the  sixteenth  century  the  Popes  arrogated 
to  themselves  the  right  of  conferring  all  distinctions  of  title 


^ose  V.  Himely^  4  Cranch  {Americ,)  Rep,  241. 

Oppenheim,  pp.  212-13. 

WheatorCs  Elem,  pp.  98-99. 

See  also  Debate  on  Foreign  Enlistment  Bill,  June  lOth,  1819. — Hansard, 
Pari.  Deb.  vol.  xii.,  especially  Speeches  of  Sir  J.  Mackintosh  and  Mr, 
Canning. 

{m)  Duck,  de  Usu  et  Auctotitate  Juris  CiviUs,  who  wrote  in  the  time 
of  Charles  I.,  coDotbats  this  pretension. 

Vattel,  1.  ii.  c.  ill.  8.  34. 

Schmalz,  c.  36.  8.  18. 

Saalfeld,  p.  182. 

Heffto'y  p.  63,  c.  vi.  s.  29. 

Mably,  t.  i.  p.  213. 

Kluber,  ss.  107-112. 
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and  rank   upon   the   rulers   of  all  the  kingdoms   of  the 
earth  (n). 

XXIV.  But  although  rulers  may  assume  what  titles  they 
please^  there  lies  no  obligation  upon  other  States  to  recognise 
any  changes  In  the  accustomed  forms  and  appellations,  which 
usage  and  convenience  have  hitherto  sanctioned  (o).  Never- 
theless comity  and  the  reason  of  the  thing  would  induce 
other  rulers  to  grant  such  Becognition  (j?),  except  in  the 
foUowing  instances : — 

1.  Where  the  new  title  assumed  is  in  opposition  to  or 
derogatio|i  from  existing  rights  or  pretensions  of  the  rulers 
of  other  States  (q). 

2.  Where  it  introduces  new  obligations  by  way  of  con- 
cession, or  otherwise,  with  respect  to  other  States. 

3.  Where  it  tends  to  lower  the  dignity  and  degrade  the 
character  of  the  title  already  borne  by  the  rulers  of  other 
States  (r). 

These  objections,  and  especially  the  last,  apply  only  to  the 
novel  assumption  of  a  title :  for  if  its  assumption  has  been 
sanctioned  by  time  and  usage,  however  inapt  and  ridiculous, 
it  cannot  be  lawfully  refused  by  other  nations  (s), 

XXV.  As  the  object  for  which  a  ruler  or  a  nation  assumes 
a  new  title  would  be  practically  defeated,  unless  it  obtained 
the  sanction  of  other  Powers,  it  has  been  the  usual  practice 
to  obtain  the  promise  of  their  Becognition  beforehand,  either 
by  private  Recognition  or  public  Treaty. 

Frederic  I.,  King  of  Prussia,  obtained  the  consent  of  the 
Emperor  of  Germany  before  he  assumed  the  royal  title  in 
1700 — a  title  afterwards  formally  recognised  by  every  Euro- 
pean State  (t),  though  not  by  the  Pope  till  1786  (m).     The 

(n)  Saalfeld,  p.  37,  8.  18.  (o)  Martens,  s.  128. 

Vattd,  1.  ii.  c.  iii.  8.  46.  Saalfeld,  37. 
Jleffier,  1  B.  29,  n.  4. 

(p)  Schmalz,  p.  183.  {q)  MMy,  i.  213,  ii.  167. 

(r)   Vattd,  1.  ii.  c.  iii.  s.  44.  (<)  Vattelf  ib, 
Hefier,  1  B.  29. 

(i)  Mortem^  1.  iv.  c.  2  s.  128.      De  la  Reconnaissance  des   Titres  et 

DUfwUSs,  n.  h.  (u)  JDuW,  107,  n.  c. 


42  INTEKNATIONAL   LAW. 

present  successor  of  Frederic^  in  January  1871,  accepted  and 
assumed  the  title  of  Emperor  of  Germany. 

The  Czar,  Peter  the  Great,  obtained  the  Recognition  of 
his  title  as  Emperor,  first  by  private  negotiation  and  then 
by  solemn  provisions  of  treaty ;  as,  for  instance,  by  treaty 
with  the  Porte  in  1739,  with  Great  Britain  in  1742  (x) ;  the 
latter  Power,  however,  expressly  stipulating  that  by  such 
Recognition  it  intended  to  convey  no  pre-eminence  what- 
soever  over  herself. 

But  Great  Britain  had  already  recognised  the  title  de  facto 
and  Prussia  never  made  any  difficulty  about  doing  so; 
Sweden  recognised  it  in  1723,  Venice  in  1726,  Denmark 
in  1732,  Charles  VII.,  Emperor  of  Germany,  in  1744; 
Francis  I.,  in  1748,  and  also  the  Russian  Empire.  Poland 
did  not  recognise  it  till  1764,  and  then  under  conditions 
that  the  Empress  Catherine  II.  should  lay  no  claim  to  Bed 
Russia. 

In  1745  this  matter  assumed  a  shape  which  afterwards 
led  to  a  curious  diplomatic  negotiation,  for  France  and 
Spain  in  that  year  refused  to  recognise  the  title,  without 
obtaining  a  pledge,  in  the  shape  of  litter cb  rever sales  (re- 

(x)  Martens,  ib. 

Ompteda,  t.  ii.  p.  608. 

'*  Weilen  Ihro  Britannische  Majest.  Ibro  Kayserliclien  Maj.  voii  alien 
Reiissen  einen  distiii^irten  Beweis  Hirer  Freundschaft  und  Hochach- 
tung  zu  geben  wiinscheii;  so  wollen  dieselben  hiermit,  durch  den  gegen- 
wartigen  separirten  Artikel,  Sr.  Kayserl.  Majeet.  von  alien  Reufisen 
mehrmahlfl  geauAsertem  Verlangen  gemass,  Ihro  und  Ihrer  Naclifolger 
auf  dem  Kayserliclien  Kussischen  Thron  Eayserwiirde  erkennen,  and 
denenselben  den  Titel  davon  zugestehen ;  jedoch  mit  dieser  ausdriick- 
lichen  Bedingung,  dass  Ihro  Eajserl.  Majest.  aller  Keuseen  und  Dero 
Nachfolger  niemahlen,  wegen  dieser  Wiiide  und  dieses  Titels,  einigen 
Vorzug  Oder  Vorrang,  auf  welcbe  Art  es  seyn  mag,  fordem  sollen,  und 
dass  diese  Anerkennung  weder  jetzt  noch  kiinftig  die  geringste  Veran- 
derung  in  dem  Ceremoniel,  das  bisher  in  Ansehung  des  Bangs  unter  den 
Mimstris  besagter  Ihrer  Kayserl.  und  Britannischen  Majest.  oder  sonst 
auf  irgend  eine  Art,  sowohl  an  Ihren  eigenen  Hofen,  als  an  andem,  wo 
Sie,  respective,  Ministros  haben,  beobachtet  worden  ist,  nach  sich  ziehen 
soil." — FceduB  inter  Rumam  et  Magnam  Brttanniam,  a.  1742  (Separirter 
Artikd),  .  Wenck,  Cod.  Jur.  Gent.  tom.  i.  pp.  670-1. 
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versales)  ikat  the  Becognition  should  not  carry  with  it  any 
change  in  the  accustomed  ceremonials  of  the  Courts.  Spain 
obtained  the  reversale ;  but  France  had  not  succeeded  in 
obtaining  it  as  late  as  1762^  when  she  in  consequence  re- 
fused Peter  III.  the  title  of  Emperor:  it  was  at  last 
obtained  by  her^  but  again  questioned^  at  the  succession  of 
Catherine  II.  a  few  months  afterwards ;  but  the  matter  was 
finally  adjusted  (y). 

XXVI.  The  title  of  Emperor  of  the  French,  adopted  by 
the  First  Napoleon  in  1804,  was  recognised  by  every  State 
in  Europe  except  Great  Britain. 

At  the  dissolution  of  the  German  Empire,  in  1806,  the 
title  of  Emperor  of  Austria  was  universally  recognised. 
One  of  the  consequences  of  the  Confederation  of  the  Bhine 
was  the  assumption  of  new  titles  by  old  Potentates.  The 
ancient  Electors  of  Bavaria,  Saxony,  and  Wiirtemberg 
became  Kings;  the  ancient  Elector  of  Baden  and  the 
Landgrave  of  Hesse-Darmstadt  became  Grand  Dukes ;  and 
the  Prince  of  Nassau  a  Duke :  all  which  titles  were  recog- 
nised by  the  Treaties  of  Paris  (1814)  and  of  Vienna  (1815). 
Among  the  Becognitions  of  new  titles  at  the  Congress  of 
Vienna  were, — the  ancient  Elector  was  recognised  as  King 
of  Hanover  (z),  and  the  Dukes  of  Mecklenburg,  Weimar, 
and  Oldenburg  (a)  as  Grand  Dukes;  the  Emperor  of 
Bussia  as  King  of  Poland  (6).  Very  recently  the  titles  of 
Napoleon  the  Third,  Emperor  of  the  French,  of  the  King  of 
Greece,  of  the  King  of  Italy,  of  the  Emperor  of  Germany, 
and  of  the  Eang  of  Boumania  have  been  recognised. 

On  the  other  hand,  the  five  Great  Powers,  assembled  at 
the  Congress  of  Aix-la-Chapelle  in  1818,  unanimously 
resolved  to  refuse  the  Becognition  of  a  new  title  of  King, 
which  the  Elector  of  Hesse  at  that  time  had  indicated  his 
intention  to  adopt;  grounding  such  refusal,  among  other 


(y)  MartenSy  Causes  c4Uib,  t.  ii.  p.  89 — Cause  deuxihne. 

(x)  Art.  xxyi.  (a)  Art.  zxvii.,  xxxiv.-xxxvi. 

(b)  Art.  L 
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reasons,  upon  the  consideration  that  the  title  adopted  by  a 
ruler  was  not  a  question  of  mere  etiquette,  but  was  a  fact 
connected  with  important  political  relations  (c). 

In  making  this  refusal,  they  were  at  least  supported  by  the 
express  authority  of  Vattel  (rf),  who  observes,  "  Conmie  il 
**  serait  ridicule  i  un  petit  prince  de  prendre  le  nom  de  roi 
^^  et  de  se  faire  donncr  de  la  majeste^  les  nations  ^trang^res, 
"  en  se  refusant  k  cette  fantaisie,  ne  feront  rien  que  de 
"  conforme  i,  la  raison  et  &  leurs  devoirs." 


(e)  ^'Protocole  e^par^.  Stance  du  11  octobre  1818,  entre  les  cinq 
puissances: — 

''  La  conference  aiant  6t6  infonn^  de  Tintention  de  Son  Alt.  Roiale 
Electeur  de  Hesse,  de  prendre  le  titre  de  Eoi,  et  aiant  pris  connaissance 
des  lettres  adress^es  par  ce  prince  aux  souverains  pour  obtenir  leur  oon- 
sentement  &  cette  d-marche : 

**  Les  Ministres  des  cinq  Cabinets  r^unis  k  Aix.-L-Oh.,  prenant  en  consi- 
deration que  le  but  de  leur  reunion  est  celui  de  consolider  Tordre  actuel 
des  choses,  et  non  pas  de  cr^er  de  nouveUes  combinaisons,  consid^rant 
de  pius  que  le  titre  port^  par  un  souverain  n'est  pas  un  objet  de  simple 
etiquette  mais  un  fait  tenant  k  des  rapports  essentiels  et  &  d'importantes 
questions  politiques,  sont  d'avis,  qu*en  leur  quality  collective  ils  ne 
sauraient  prononcer  sur  cette  demande;  pris  s^par^ment  les  Oabinets 
declareut,  qu'attendu  que  la  demande  de  S.  A.  R.  Electeur  de  Hesse  n'est 
justifiee  par  aucun  motif  satisfaisant,  il  n*y  a  rien  qui  puisse  les  engager 
&  J  acceder. 

''Les  Cabinets  prennent  en  mSme  tems  Tengagement  de  ne  recon- 
naitre  &  Tavenir  aucun  changement  ni  dans  les  titres  des  souverains  ni  dans 
ceuz  des  princes  de  leurs  maisons  sans  en  6tre  prdalablement  convenus 
entre  eux. 

''Us  maintiennent  ce  qui  a  4t6  statue  &  oet  egard  jusqu'ici  par  des 
actea  formels.  Les  cinq  Oabinets  appliquent  explicitement  cette  demiere 
reserve  au  titre  d*Altesse  Roiale,  qu'ils  n'admettront  desormais  que  pour 
les  chefs  des  maisons  granducales,  I'Electeur  de  Hesse  y  compris,  et  pour 
leurs  beritiers  presomptifs." 

(Signed)    "Mettbbnich,  Richeltbu,  OAsxLBRBAeHi 

WELLnrGTON,  HABDSNBSBe,  Bebitstobff,  Nhb- 

SELBODX;  Capo  b'Ibtbia  " 

— TraiU  de  Diphmatie,  t.  i.  p.  357.     Oomte  de  Oarden ;  Meisel,  Caurs  de 

Stile  d^phmat, :   Drosd.  1824,  t.  ii.  p.  593 ;  referred  to  by  Sefter,  1  B. 

s.  29.  p.  54. 

{d)  L.  ii.  0.  iii.  s.  44. 
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CHAPTER  V. 

BIQHT   TO  EXTERNAL  MARKS  OF   HONOUR   AND   RESPECT. 

XXVII.  There  is  a  natural  Equality  among  States  as 
among  Individuals ;  and  it  is  as  repugnant  to  the  nature  of 
a  State  as  of  a  Person  to  be  in  a  condition  of  servitude  to 
the  will  of  another  (a). 

This  natural  Equality  of  States  is  the  necessary  com- 
panion of  their  Independence — that  primitive  cardinal  rights 
upon  which  the  science  of  International  Law  is  mainly 
built. 

States,  considered  absolutely  and  apart  from  their  con- 
dition as  a  member  of  the  great  society  of  nations,  are 
entitled  to  the  full  enjoyment  of  a  free  moral  individual 
personality — when  considered  practically  and  with  relation 
to  that  society,  they  are  entitled,  in  their  intercourse  with 
other  States,  to  all  the  rights  incident  to  a  natural  Equa- 
Kty(6). 

No  other  State  is  entitled  to  encroach  upon  this  Equality 

(a)  Martens,  t.  i.  8. 126,  c.  ii. 

Vattelf  L  li.  c.  iii.,  De  la  dignity  et  de  PigaliU  des  Nations,  de  lews 
titres  et  autres  marques  ^hcnneur. 

lb.  L  i.  c.  xzv.  8.  101,  De  la  glaire  d'une  nation, 

Wheaton^s  Elem.  i.  c.  iii. 

KUiher,  Beckt  der  Oleichheit.    Erster  Theil,  dritte8  Kapitel. 

OihUher,  i.  266. 

Helper,  88.  34, 103,  31. 

Mackintosh,  MisceUaneotts  Works,  vol.  iii.  p.  468. 

(6)  Martens  expre88e8  the  principle  upon  which  this  right  is  founded 
clearly  and  forcihly : — **  Une  nation,  quelque  puissante  qu'elle  puisse  dtre, 
n'est  pas  en  droit  d*exiger  de  Tautre  des  demonstrations  positives  dlionnenr, 
moins  encore  des  pr^fi^rences,  quoique  toutes  soient  autoris^s  &  consid^rer 
comme  ISsion  des  demonstrations  positives  de  mipris  et  des  actes  contraires 
d  lew  hanneur, — Dr.  des  Oens,  s.  126. 
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by  arrogating  to  itself  peculiar  privileges  or  prerogatives,  as 
to  the  manner  of  their  mutual  intercourse. 

The  relation  of  natural  Equality  is,  in  its  character,,  es- 
sential, and  incapable  of  being  affected  by  any  accidental 
attributes  of  another  State,  such  as  its  greater  extent  of 
territory,  the  larger  number  of  its  inhabitants,  the  superiority 
of  its  resources,  the  form  of  its  constitution,  the  title  of  its 
executive,  or  the  remoter  antiquity  of  its  origin.  All  privi- 
leges claimed  upon  these  or  similar  pretexts,  are,  for  so  much, 
derogations  from  the  natural  Equality  of  other  States. 

It  is  impossible  to  foresee  how  soon  any  departure  from 
this  rule  may  injuriously  affect  the  liberty  and  independence 
of  the  State  which  submits  to  it.  Hence  the  real  value  of 
those  external  marks  of  honour  and  respect,  so  carefully 
embodied  in  the  ceremonies  and  etiquette  of  nations,  but 
which  have  been,  it  must  be  confessed,  often  carried  to  an 
extent  in  which  a  sober  regard  for  the  true  end  was  lost  in 
an  idle  unreflecting  attachment  to  the  means,  or  under 
pretence  of  which  the  unlawful  object  of  fostering  ambition 
has  been  substituted  for  the  lawful  object  of  securing  in- 
dependence. 

Nevertheless,  it  has  been  said  with  equal  truth  and  beauty, 
— "  The  king's  honour  is  that  of  his  people.  Their  real 
^^  honour  and  real  interest  are  the  same.  A  clear,  un- 
*'  blemished  character  comprehends  not  only  the  integrity 
"  that  will  not  offer,  but  the  spirit  that  will  not  submit  to 
an  injury  ;  and  whether  it  belongs  to  an  individual,  or  to 
a  community,  it  is  the  foundation  of  peace,  of  indepen- 
dence and  of  safety.  Private  credit  is  wealth  ;  public 
"  honour  is  security.  The  feather  that  adorns  the  royal 
bird  supports  his  flight ;  strip  him  of  his  plumage,  and 
you  fix  him  to  the  earth  "  (c).  "  A  wrong  done  "  (said  the 
high  authority  of  Sir  James  Mackintosh)  "  to  the  humblest 
'^  British  subject,  an  insult  offered  to  the  British  flag  flying 
^^  on  the  slightest  skiff,  is,  if  unrepaired,  a  dishonour  to  the 

(c)  Letters  ofJuniua,  xlii. 
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**  British  nation  "  (</).  And  in  the  sober  language  of  Vattel : 
^*  Poisque  la  gloire  d'une  nation  est  un  bien  tr^s  r^el,  elle 
*^  est  en  droit  de  la  d^fendre,  tout  comme  ses  autres  avan- 
tages.  Celui  qui  attaque  sa  gloire  lui  fait  injure  ;  elle  est 
fondle  ik  exiger  de  lui-mSme,  par  la  force  des  armes,  une 
juste  reparation.  On  ne  pent  done  condamner  les  mesures 
que  prennent  quelquefois  les  souverains,  pour  maintenir 
ou  pour  venger  la  dignity  de  leurs  couronnes.  Elles  sont 
^alement  justes  et  n^cessaires.  Lorsqu'elles  ne  pro- 
cddent  point  de  pretentions  trop  hautes,  les  attribuer  k  un 
vain  orgueil,  c'est  ignorer  grossierement  Part  de  r^gner,  et 
m^priser  I'un  des  plus  fermes  appuis  de  la  grandeur  et  de 
"  la  sfbrete  d'un  etat "  {e). 

This  end,  therefore,  is  always  to  be  kept  in  view — ^namely 
that  the  honour  of  a  nation  is  an  outwork  of  the  citadel  of 
its  independence  (/).  Independently,  however,  of  this  con- 
sideration, every  State,  like  every  individual,  has  a  sub- 
stantive right  to  maintain  and  preserve  its  reputation. 

XXYIII.  Perhaps  this  right  will  obtain  its  best  general 
exposition  from  a  consideration  of  the  acts  which  have  been 
treated  as  an  invasion  of  it — of  wrongs  done  with  respect  to 
it  They  seem  to  admit  of  the  following  classification: — 1. 
Insults  offered  to  the  Head  or  Executive  Power  of  a  State, 
through  the  o£5cial  organs  of  another  State.  2.  Through 
the  acts  of  a  subject  of  another  State. 

XXIX.  Among  the  first  class  are  to  be  reckoned  in- 
jurious and  insulting  proclamations  put  forth  by  the  Govern- 
ment of  a  country,  or  by  its  representative  abroad.  Among 
the  second,  libels  published  by  private  subjects  upon  the 
Executive  Power  of  another  State.  Insults  offered  by 
individual  subjects  of  another  State,  not  recognised  by,  or. 


(d)  Speech  on  the  recogwUion  of  the  Sp€mi^  American  States,  yoL  iii 
p.  468. 

(e)  Vdttdy  1.  L  c.  XT.  8. 191. 

(/)  ''  Ohaque  6tat  a  droit  au  respect  de  sa  personnalit^  morale  et  juri- 
diqne :  U  a  done  iin  droit  et  un  honneur.  L^atteinte  port^  k  Thonneur 
entraine  le  droit  d*exiger  satisfaction." — BlurUechli,  s.  83. 
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if  need  be  from  any  peculiarity  in  the  circumstances,  dis- 
avowed by  the  State  of  which  he  is  a  member,  can,  generally 
speaking,  be  scarcely  held  to  justify  an  International  com- 
plaint; but  in  our  own  country,  and  at  no  very  distant 
period,  as  has  been  already  stated,  the  Crown  has  prosecuted 
subjects  guilty  of  libelling  Sovereigns  with  whom  it  was  in 
amity  (ff) ;  and  it  is  the  bounden  duty  of  every  State 
to  make  reparation  for  injuries  inflicted  upon  the  ambas- 
sador of  any  foreign  Power  residing  at  its  Court. 

International  Law  forbids  a  libel  upon  a  State,  for  the 
same  reason  that  Municipal  Law  forbids  a  libel  upon  an 
Individual.  The  Individual  is  injured  thereby  in  his  social 
rights,  in  his  relation  to  other  individuals :  the  State,  which 
has  been  recognised  as  a  member  of  the  society  of  societies, 
is  also  injured  thereby  in  its  relation  to  other  societies. 

But  in  the  latter,  as  well  as  the  former  case,  this  right  is 
not  invaded  by  a  free  discussion  of,  and  criticism  upon,  the 
external  acts  of  the  State  or  the  Individual.  A  State  has 
no  cause  of  complaint  if  she  has  the  same  protection  as  an 
Individual.  The  Courts  of  Justice  are  open  in  both  cases 
for  the  vindication  of  the  offended  party,  and  the  reparation 
of  the  injury ;  but  in  neither  case  can  the  acts  of  the  wrong- 
doer be  exempted  from  the  free  censure  of  an  independent 
judgment,  and  it  is  nobly  said  by  Heffler,  ''  When  shall 
**  Falsehood  cease,  if  it  be  allowed  to  usurp  the  place  of 
"  Truth  among  those  who  carry  on  the  History  of  the 
'^  world  ?  "  (A). 

Here,  as  in  other  instances,  the  doctrine  of  the  Roman 
Law  (i)   is   perfectly  applicable  to    States:     "  Eum,  qui 


(g)  Vide  ante,  vol.  i.  pp.  626,  626--Pro8ecution8  for  libelling  the 
Emperors  of  Russia  and  France ;  and  vide  Regina  v.  Most,  Law  Reports, 
7  Q.  B.  D.  p.  244 :  a  case  decided  this  year  (1881 ),  where  a  German  resident 
in  England  was  tried  for  and  convicted  of  inciting  persons  to  the  assassi- 
nation of  foreign  sovereigns. 

(A)  Heffier,  ss.  31,  111 ;  and  see  authorities  cited  at  the  beginning  of 
this  Chapter. 

(0  Inst.  iv.  4.  Cod,  ix.  36.  Dig,  xlvii.  10.  De  injuriis  et  famom 
libellii. 
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^  nocentem  infamavit,  non  esse  bonum  et  tequum  ob  earn 
"  rem  condemnari ;  peccata   eniin  nocentium  nota  esse  et 
"  oportere  et  expedire  *'  (j)  ;  and  again,  "si  non  convtcii 
consilto  te  aliquid  injuriosum  dixisse  probare  potes^^cf^^ 
veri  a  calumnia  te  defendit  "  (A). 
XXX.  A  State  may  confer  on  its  Governors  any  title  of 
dignity  it  pleases  (/),  and  when  this  title  has  been  used  and 
recognised,  it  will  not  allow  another  State  to  communicate 
with  it  by  any  other  mode  of  address  (m).     The  general  re- 
marks of  Vattel  on  this  point,  and  the  particular  instance  of 
Prussia  by  which  he  supports  them,  are  well  deserving  of  at- 
tention : — "  Les  titres,  les  honneurs  ne  ddcident  de  rien,  il 
**  est  vrai ;  vains  noms,  vaines  c^r^monies,  quand  ils  sont 
mal  places ;  mais  qui  ne  sait  combien  ils  influent  dans  les 
pens^es  des  hommes  ?     C'est  done  ici  une  affaire  plus  s^ 
rieuse  qu  elle  ne  le  parait  au  premier  coup  d'oeil.     La 
"  nation  doit  prendre  garde  de  ne  point  s'abaisser  elle-mfime 
"  devant  les  autres  peuples,  de  ne  point  avilir  son  con- 
**  ducteur  par  un  titre  trop  bas :  elle  doit  se  garder  plus  en- 
"  core  de  lui  enfler  le  coeur  par  un  vain  nom,  par  des  hon- 
neurs d€mesur€s,  de  lui  faire  naitre  la  pens^e  de  s'arroger 
sur  elle  un  pouvoir  qui  y  r^ponde  ;  ou  d'acqu^rir,  par  d'in- 
**  justes  conquStes,  une  puissance  proportionn^e.    D'un  autre 
**  c6t4,  un  titre  relev^  pent  engager  le  conducteur  k  soutenir 
**  avec  plus  de  fermet^  la  dignity  de  la  nation.     Les  conjonc- 
"  tures  d^terminent  la  prudence,  et  elle  garde  en  toutes  choses 
"  une  juste  mesure.     La  royaute,  dit  un  auteur  respectable, 
"  et  qui  peut  en  6tre  cru  sur  la  matidre,  la  royaute  tira  la 
**  maison  de  Brandebourg  de  cejoug  de  servitude  ou  la  maison 
d^Autriche  tenait  alors  tons  les  princes  d* Allemagne,     CTetait 
une  amorce  que  Frederic  7®'  jetait  a  toute  sa  posterite,  et  par 
**  laquelle  il  semblait  luidire,  *  Je  vous  ai  acquis  un  titre,  rendeZ' 
^  vous-en  digne ;  faijete  les  fondements  de  votre  grandeur y  c^est 
**  h  vous  d^achever  Vouvrage  '  "  (n). 

0).  Dig,  xlvii.  10,  18.  (k)  Cod,  ix.  36,  6. 

if)  Vattel,  1.  L  c.  iiL  as.  41,  42,  43,  and  note. 

(m)  Martens,  Droit  des  Oens,  s.  125.      (n)   Vattel,  1.  ii.  c.  iiL  b.  41. 
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This  matter  has  already  undergone  some  discussion  in  the 
preceding  Chapter. 

XXXI.  Any  injury  done  or  insult  offered  to  the  outward 
insignia  of  a  Stale's  personality  are  violations  of  the  Right  of 
which  we  are  treating  {o) ;  for  instance,  counterfeiting  the 
coin,  debasing  its  value  by  alloy  (p),  usurping  the  heraldic 
arms,  as  Mary  Queen  of  Scots  did  those  of  the  Queen  of 
England ;  assuming  the  title,  as  the  British  Eangs,  long  after 
all  pretext  for  it  had  ceased,  injuriously  continued  to  assume 
the  title,  of  King  of  France  {q).  Last,  though  by  no  means 
least,  insults  offered  to  the  flag,  the  emblem  of  the  national 
life,  are  all  invasions  of  the  Right  to  Honour  and  Respect 
for  which  satisfaction  may  be  demanded  and  reparation  ought 
to  be  made.  The  sensitiveness  of  all  nations  to  any  insult 
offered  to  their  flag  has  always  been  very  tender ;  such  an 
indignity  has  always  called  for  speedy  atonement  and  full 
reparation. 

In  1784,  the  Emperor  of  Austria  attempted,  in  violation 
of  the  existing  law,  to  open  the  navigation  of  the  Scheldt ; 
and  sent  a  brig,  bearing  the  Imperial  Flag,  from  Ostend  to 
Antwerp,  with  orders  to  ascend  that  river.  The  ship  refusing 
to  go  back  to  sea  when  ordered  to  do  so  by  the  commander  of 
a  Dutch  ship  of  war,  was  fired  upon  and  compelled  to  anchor. 
The  Emperor  withdrew  his  ambassador  from  Holland,  "  devant 
"  considerer  rinsulte  faite  h  son  pavilion  comme  une  dSclara" 
**  Hon  de  guerre  "  (r),  and  demanded  **  une  satisfaction  6cla- 
^^  tante."  The  Dutch  made  an  ample  apology  for  this 
alleged  insult  («),  though  it  does  not  seem  that  under  the 
circumstances  any  apology  was  fairly  due. 

When  in  1849  {t\  Austria  stated  the  grievances  which  had 

(o)  BlufUschU,  8. 82. 

(p)  Vattelf  1.  i.  c.  z.  8.  108.  ''Des  principes  que  nous  yenoDB 
d'^tablir,  il  est  aifid  de  conclure;  que  8i  une  nation  contrefiiit  la  monnaie 
d'une  autre,  ou  si  elle  soui&e  et  protege  les  fauz-monnayeurs  qui  osent 
Fentrepmndre,  elle  lui  fait  injure/' 

{q)  George  JU,  first  discontinued  it. 

(r)  Martens,  Causes  c4Ubres,  t.  ii.  p.  242. 

(f)  lb.  270,  271.  (0  Arm.  Reg,  1849,  p.  296. 
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induced  her  to  withdraw  her  ambassador  from  Bome^  she 
enumerated  among  them  that  ^^the  Austrian  flag  and  the 
^^  arms  of  the  Empire  on  the  palace  of  our  ambassador  at 
"  Rome  were  insulted  and  torn  down ;  and  although  the  Holy 
**  Father  himself  condescended  to  express  to  the  ambassador 
his  deep  concern  at  this  gross  violation  of  International 
fiights,  yet  his  government  was  overawed  by  the  licen- 
tiousness of  faction^  and  unable  to  make  reparation  for  the 
injury  which  was  done." 
The  flag  and  the  arms  were^  on  the  restoration  of  the 
Fope^  put  up  again  with  due  honours  on  the  part  of  the 
Roman  authorities. 

XXXII.  ^'  Ut  belli  occasio  evitetur  tractandum  quoque 
'^  qumido  et  quorum  navibus  pr»standa  sit  reverentia  "  ( v)^  is 
the  language  with  which  the  great  Dutch  jurist  opens  the  once 
much-vexed  subject  of  Maritime  Ceremonials :  his  reason 
for  discussing  a  subject,  upon  which  his  authority  is  per- 
haps the  greatest,  being,  that  war  may  be  prevented,  into  the 
horrors  of  which  his  own  country  had  more  than  once  been 
plunged  by  disputes  upon  this  point  of  International  honour. 
Maritime  ceremonials,  in  time  of  peace,  are  either — 1, 
Recognition  of  Sovereignty ;  or,  2,  Marks  of  conventional 
courtesy  or  comity ;  these  acts  of  comity,  like  all  others  (as 
has  been  already  observed),  sometimes  assuming,  through  the 
force  of  treaty  or  long  usage,  the  character  of  positive  law. 
They  are  paid  to  ships  of  war;  to  ports,  fortifications, 
harbours ;  to  Sovereigns,  or  the  Representatives  of  Sove- 
reigns ;  independent  States,  monarchical  or  republican. 

They  consist  in  striking  the  flag  {snpparum  et  summi 
aplustris  submissio — salut  du  pavilion — das  Flaggenstrei- 
chen)  lowering  top-sails  and  striking   flag;    lowering  the 


(u)  Synkershoek,  De  Domimo  Maris,  cc.  IL,  It.     Qutest,  Jur,  PubL  1.  il 
c.  xxi    This  IB  the  leading  authority  upon  this  subject. 
Vattel,  I  ii.  c.  iv.  38. 
Martens,  ss.  168, 163. 
Kluber,  m.  117-122. 
Wkeaton,  Eletn.  L  c  iii.  7,  p.  156« 

B  2 


62  INTERNATIONAL   LAW. 

Bails  (^velorum  demissio — salut  des  voiles — das  Segelstreich€n\ 
firing  a  certain  number  (x)  of  guns  {salut  du  canon — Losung 
der  CanoJien). 

XXXIII.  1.  Maritime  ceremonials  can  only  be  claimed 
as  Recognitions  of  Sovereignty  where  the  sea  is  subject  to  the 
sovereign  who  claims  them,  that  is  to  say,  within  cannon- 
shot  of  the  shore,  and  within  those  parts  of  the  sea  already 
treated  of  in  a  former  Chapter  (y). 

To  these  should  be  added,  that  portion  of  the  sea  which  is 
actually  occupied  by  a  fleet;  that  portion  is,  during  the 
actual  period  of  the  occupation,  under  the  dominion  of  the 
State  represented  by  the  fleet ;  as  the  temporary  occupation 
of  foreign  territory  by  an  army  places  it  for  the  time  under 
the  occupation  of  the  State  which  the  army  represents. 

In  the  twenty-first  chapter  of  his  second  book,  Qucestiones 
Juris  Puhliciy  Bynkershoek,  referring  to  his  former  work, 
De  Dominio  Maris^  and  the  thesis,  ^^  nullum  mare  exterum 
^^  nunc  esse  in  cujusquam  Principis  dominio,  cum  nullum  a 
"  quoquam  Principe  possideatur,"  therein  successfully  main- 
tained, observes,  ^'  his  omnino  consequens  est,  qui  imperat 
'^  mari  proximo  recte  etiam  imperare,  ut^t  quemadmodum  ihi 
<*  salutetur." 

Thus  the  Dutch  States  (a.d.  1690), "  optimojure^^^  decreed 
that  the  King  of  Denmark's  demand  with  respect  to  the  salu- 
tation of  the  fortress  of  Cronenburg  should  be  complied 
with;  and,  ^^  nee  minus  recte ^^  in  1671  decreed  that  their 
naval  commanders  should  salute,  when  they  came  within 
cannon-shot  of  a  State,  according  to  the  manner  prescribed 
by  that  State,  whether  their  salute  was  or  was  not  returned ; 


(:r)  The  number  is  generally  equal ;  Sweden,  it  is  said,  alone  firing  an 
unequal  number. — Martens,  s.  168  n.  The  exact  number  has  been  often 
the  subject  of  dispute,  and  has  generally  been  settled  with  the  Barbary 
States  by  the  express  provisions  of  Treaty :  «.^.,  Spain  and  Tripoli  (1784), 
Gieat  Britain  and  Tripoli  (1694  and  1746),  United  States  of  North 
America  and  Tripoli  (1806),  Great  Britain  and  Tunis  (1746-1761), 
Holland  and  Tripoli  (1728),  France  and  Tripoli  (1793),  France  and 
Morocco  (1767). 

(y)  Vide  antSj  ToL  i.  pt.  iii.  cc.  4/6,  7,  8. 
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^  quemque  enim  esse  dominum  in  suo  imperio  et  quemqiiam 
'^  advenam  ibi  subditum  "  (z). 

The  order  of  Philip  11.  (a.d.  1563),  that  the  flag  bearing 
the  Imperial  arms  should  not  be  lowered  in  any  foreign  port, 
and  the  act  of  the  French  ship  which  passed  the  Genoese 
citadel  in  1691  without  saluting,  were  both,  according  to 
Bynkershock,  violations  of  International  Law. 

XXXIV.  2.  Maritime  ceremonials  in  the  open  sea,  or 
in  any  other  places  than  those  subject  to  the  dominion  of  a 
State,  must  depend  upon  Comity,  or  mutual  agreement. 
Zouch  (a),  with  that  correct  opinion  upon  the  principles  of 
International  Law  which  distinguished  him,  applauds  the 
decision  of  the  superior  French  Court  which  reversed  the 
sentence  of  an  inferior  Court  for  condemning  a  Hamburg 
vessel  which  had  refused  to  salute  a  French  ship  in  the 
Spanish  seas.  By  nkershoek  of  course  sanctions  this  opinion. 
According  to  usage  (i),  however,  merchant  vessels  are 
obliged  to  salute  a  vessel  of  war  generally  by  cannon-shot, 
and  also  by  lowering  flag  and  sails ; — the  salute  by  sails  is 
the  most  usual  (c).     Ships  of  war  of  equal  rank  are  not 


(z)  S.  23,  t.  i.  Legum  XatUicarum,  cited  by  Bynkershoek,  ib. 
Martens f  1.  iv.  c.  iv.  8.  159,  note  h.  "  Les  instructions  des  puis- 
■anoes  pour  leura  ann^  navales  jettent  le  pluB  grand  jour  but  leurs 
prdtentbns  k  I'^ard  de  ce  c^r^moniaL  Sur  TEspagne,  voyez  les  ordon- 
oances  de  Philippe  FV  de  1563,  dans  Abreu  y  Bertodano,  Collection  ;  de 
PhiKppe  IV  de  1664,  ibid.  p.  vii.  p.  642 ;  de  Carl.  II  de  1671,  ibid.  p.  i. 
p.  549 ;  sur  TAugleterre,  Loidb  of  the  Admiralty f  t.  iL  p.  303 ;  sur  la 
France,  ordonnance  de  Louis  XIV  pour  les  arm^  navales,  1689,  liy.  iii. 
tit.  L ;  ordonnance  de  1766 ;  lettre  circulaire  du  ministre  de  la  Marine 
wax  pr^fets  maritimes  sur  le  salut  du  canon,  du  9  frimaire^  an  x,  Dtifriche-' 
Fontaine,  t.  ii.  p.  1034 ;  sur  le  Danemarck,  ordonnance  de  1748,  dans  le 
Merc.  hist,  et  pol.  1748,  p.  ii.  p.  171 ;  sur  les  Proyinces-Unies  des  Pays- 
Bas,  ordonnances  de  1671,  de  1760,  BecueU  de  Van  Placaaten,  t.  yi. 
p.  867." 

(fl)  De  Jure  Feciali,  pt.  2.  s.  8,  14,  p.  132  (ed.  Oxon.  1650).  Utrum 
^uod  nauia  Principis  aUerius  navi  belUca  vela  nan  submittent,  navis  pro 
pradd  capi  possit  f  " 

(b)  KWher,  s.  122. 
Martens,  8.  159. 

(c)  De  M,  eit  De  C.    Index  explicatif,  Salut  de  Mer, 
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constrained  by  custom  to  salute  at  all :  those  of  inferior 
ought  to  salute  those  of  superior  rank.  A  single  ship  of  war 
salutes  a  fleet  or  squadron ;  and  an  auxiliary  squadron 
salutes  the  principal  fleet. 

XXXV.  By  an  Ordonnance  of  the  Kling  of  the  French, 
1831  (July  1),  the  following  rules  of  Maritime  Salute  are 
prescribed  for  French  ships  of  war  : — 

^'  Art.  II.  Toutes  les  fois  qu'un  b&timent  fran9ais  sera 
^^  salue  par  un  bsltiment  de  guerre  Stranger,  le  salut  sera 
'^  rendu  coup  pour  coup  audit  bd,timent  Stranger,  quels  que 
^^  soient  les  grades  des  o£5ciers  commandants,  et  soit  qu'il 
'^  ait  ^te  traits  ou  non  de  salut,  pourvu  toutefois  que  ce 
^^  salut  n'exc^de  pas  21  coups  de  canon. 

^^  Art.  III.  Les  commandants  des  bfttiments  de  guerre 

**  fTan9ais  arrivant  sur  une  rade  dtrangSre,  se  conformeront, 

quant  aux  visites,  aux  usages  g^n^ralement  re^us  dans  le 

pays  oil  ils  se  trouveront "  (rf). 

XXX  Vl.  The  following  orders  are  issued  by  the  British 

Crown  to  her  ships  of  war,  with  respect  to  saluting  the  flags 

of  other  Powers  at  sea. 

^'  All  salutes  from  ships  of  war  of  other  nations,  either  to 
'*  her  Majesty's  forts  or  ships,  are  to  be  returned  gun  for 
"  gun. 

*^  A  British  ship  or  vessel  of  war  meeting  at  sea  a  foreign 
'^  ship  of  war  bearing  the  flag  of  a  flag-officer,  or  the  broad 
*'  pendant  of  a  commodore  commanding  a  station  or  squadron 
and  superior  in  rank  to  the  officer  of  the  British  ship  or 
vessel,  shall  salute  such  foreign  flag-officer  or  commodore 
"  with  the  number  of  guns  to  which  a  British  officer  of  cor- 
responding rank  is  entitled,  upon  being  assured  of  receiv- 
ing in  return  gun  for  gun:  and  in  the  event  of  the  British 
"  ship  meeting  with  such  foreign  flag-officer  or  commodore  in 
^'  a  foreign  port,  similar  complimentary  salutes  with  such 
**  foreign  flag-ship  should  be  observed,  if  the  regulations  of 
"  the  place  shall  admit  thereof"  (e). 

(d)  De  M.  et  De  C.  t.  iv.  p.  322. 

(e)  Extract  from  RegulationB  relating  to  Mutes, 
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^  quemque  enim  esse  dominum  in  suo  imperio  et  quemquam 
"  adyenam  ibi  subditum  "  (z). 

The  order  of  Philip  II.  (a.d.  1563),  that  the  flag  bearing 
the  Imperial  arms  should  not  be  lowered  in  any  foreign  port, 
and  the  act  of  the  French  ship  which  passed  the  Genoese 
citadel  in  1691  without  saluting,  were  both,  according  to 
Bynkershoek,  violations  of  International  Law. 

XXXIV.  2.  Maritime  ceremonials  in  the  open  sea,  or 
in  any  other  places  than  those  subject  to  the  dominion  of  a 
State,  must  depend  upon  Comity,  or  mutual  agreement. 
Zouch  (a),  with  that  correct  opinion  upon  the  principles  of 
International  Law  which  distinguished  him,  applauds  the 
decision  of  the  superior  French  Court  which  reversed  the 
sentence  of  an  inferior  Court  for  condemning  a  Hamburg 
vessel  which  had  refused  to  salute  a  French  ship  in  the 
Spanish  seas.  Bynkershoek  of  course  sanctions  this  opinion. 
According  to  usage  (&),  however,  merchant  vessels  are 
obliged  to  salute  a  vessel  of  war  generally  by  cannon-shot, 
and  also  by  lowering  flag  and  sails ; — the  salute  by  sails  is 
the  most  usual  (c).     Ships  of  war  of  equal  rank  are  not 


(«)  S.  23,  t.  i.  Legum  Nauticarunif  cited  by  Bi/nkershoek,  ib. 
Martens,  1.  iv.  c.  iv.  s.  159,  note  b.  "  Les  instructions  des  puis- 
sances pour  leurs  armies  navales  jettent  lo  pluB  grand  jour  but  leurs 
pretentions  k  regard  de  ce  c^r^monial.  Sur  TEspagne,  voyez  les  ordon- 
nances  de  Philippe  IV  de  1563,  dans  Abreu  y  Bertodano,  Collection  ;  de 
Philippe  IV  de  1664,  ibid.  p.  vii.  p.  642 ;  de  Carl.  II  de  1671,  ibid.  p.  i. 
p.  549;  sur  TAngleterre,  LatcB  of  the  AdmirdUy,  t.  ii.  p.  303;  sur  la 
France,  ordonnance  de  Louis  XIV  pour  les  armies  navales,  1689,  liy.  iii. 
tit.  i. ;  ordonnance  de  1766 ;  lettre  circulaire  du  ministre  de  la  Marine 
aux  pr^fets  maritimes  sur  le  salutdu  canon,  du  9  frimaire,  an  x,  DufricJie^ 
Fontaine f  t.  ii.  p.  1034 ;  sur  le  Danemarck,  ordonnance  de  1748,  dans  le 
Merc.  hist,  et  pol.  1748,  p.  ii.  p.  171 ;  sur  les  Provinces-Unies  des  Pays- 
Bes,  ordonnances  de  1671,  de  1760,  BecueU  de  Van  Placaaten,  t.  yi. 
p.  367." 

{a)  De  Jure  Feciali,  pt.  2.  s.  8,  14,  p.  132  (ed.  Oxon.  1650).  Utrum 
gwod  nauta  Principis  aUerius  navi  bellica  vela  non  submittent,  navis  pro 
preedd  capi  possU  t " 

(b)  muber,  8. 122. 
Martens,  s.  159. 

(c)  De  M,  et  De  C.    Index  e.rplicatif,  SaliU  de  Mer, 
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A  penalty  not  exceeding  500/.  is  now  annexed  to  this 
offence.  The  statute  17  &  18  Vict.  c.  104,  The  Merchant 
Shipping  Act,  1854,  s.  105,  enacts  : 

If  any  colours  usually  worn  by  her  Majesty's  ships,  or 

any  colours  resembling  those  of  her  Majesty,  or  any  dis- 
^^  tinctive  National  colours,  except  the  Bed  Ensign  usually 

worn  by  merchant  ships,  or  except  the  Union  Jack  with 
**  a  White  Border,  or  if  the  pendant  usually  carried  by  her 

Majesty's  ships,  or  any  pendant  in  any  wise  resembling 

such  pendant,  are,  or  is  hoisted  on  board  any  ship  or  boat 
"  belonging  to  any  subject  of  her  Majesty,  without  warrant 
"  for  so  doing  from  her  Majesty  or  from  the  Admiralty, 
"  the  master  of  such  ship  or  boat,  or  the  owner  thereof,  if  on 
**  board  the  same,  and  every  other  person  hoisting  or  joining 
^^  or  assisting  in  hoisting  the  same,  shall  for  every  such  offence 

incur  a  penalty  not  exceeding  Five  Hundred  Pounds ;  and 

it  shall  be  lawful  for  any  officer  on  full  pay  in  the  military 

or  naval  service  of  her  Majesty,  or  any  British  officer  of 
*^  the  Customs,  or  any  British  Consular  officer,  to  board  any 

such  ship  or  boat,  and  to  take  away  any  such  jack,  colours, 

or  pendant ;  and  such  jack,  colours,  or  pendant  shall  be 

forfeited  to  her  Majesty." 

And  according  to  the  instructions  issued  by  the  authority 
of  the  Queen's  Government  (J), 

^^  If  the  Consul  is  informed  that  any  British  vessel  hoists 


usually  happens  that  the  offending  party,  on  being  served  with  the 
warrant  of  arrest,  memorialises  the  Board  of  Admiralty,  expressing  con* 
trition  for  the  offence,  and  that  un  payment  of  the  costs  incurred,  the 
fine  is  remitted.  Ireland,  as  to  all  matters  of  Instance  jurisdiction,  is 
governed  by  its  own  Court  of  Admiralty ;  but  neither  Ireland  nor  Scotland 
have  any  Admiralty  Priie  jurisdiction.  As  to  former  provisions  on  this 
subject,  see — 

3  Geo,  IV,  c.  110,  8.  2  (smuggling,  500/.). 

6  Ih.  c.  108,  8.  16  (smuggling,  50/.). 

3  (J-  4  WUL  IV.  c.  60,  c.  63,  s.  9  (smuggling,  60/.). 

4  lb.  c.  13,  s.  11  (smuggling,  not  above  600/.). 

8  (^  9  Vict.  c.  87,  s,  10,  repealed  by  17  ^  18  Vict,  c.  120. 
(J)  Proposed  by  the  Board  of  Trade,  approved  by  Secretary  of  State  for 
Foreign  Affairs,  1865. 
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improper  colours,  he  will  send  or  go  on  board,  and  will  seize 
'^  the  colours  so  hoisted,  and  will  for  that  purpose  order 
^^  the  Master  to  haul  them  down  and  deliver  them  up  to 
*'  him." 

It  is  also  a  contempt  of  the  Crown,  if  a  British  merchant- 
vessel  pass  a  ship  of  the  Royal  Navy  without  striking  top- 
sail: and  the  Court  of  Admiralty,  on  complaint  of  the 
offence,  will  arrest  the  master  of  the  merchantman  to  answer 
for  the  contempt.  An  instance  of  this  nature  occurred  on 
November  4,  1829,  when  the  Court  of  Admiralty  issued  a 
warrant  of  arrest  against  the  master  of  the  schooner  Native 
for  contempt  in  passing  his  Majesty's  ship  Semiramis  in 
Cork  harbour,  without  striking  or  lowering  her  royal,  being 
the  uppermost  sail  she  was  then  carrying  "  (A). 

XXXVIII.  3.  Maritime  ceremonials  in  particular  seas^ 
as  distinguished  from  the  open  sea^  and  from  the  sea  within 
cannon-shot  distance  from  the  shore,  remain  to  be  con- 
sidered ;  such  were,  in  former  days,  the  claims  of  maritime 
honours  of  Venice  in  the  Adriatic,  of  Genoa  in  the  Ligurian, 
of  France  in  another  portion  of  the  Mediterranean,  and  such 
are,  at  this  day,  the  claims  of  Denmark  with  respect  to  ships 
entering  the  Baltic,  and  of  Great  Britain  with  respect  to 
ships  in  the  narrow  seas  which  surround  her  coast. 

Bynkersboek  (/),  it  has  been  already  observed,  denies 
their  claims.  He  does  not  object  to  their  being  conceded  as 
matters  of  Comity  {comiter  observari) ;  but  he  denies  that 
they  can  be  demanded  of  right  (juris). 

The  claims  of  Denmark  have  been  the  subject  of  various 
treaties,  the  last  of  which  was  made  on  January  15,  1829, 
with  Russia.  The  last  article  of  this  Treaty  refers  to  a 
protocol  signed  at  Aix-la-Chapelle  on  November  21,  1818, 
which  recommended  a  general  convention  upon  the  subject 
of  maritime  ceremonials  between  all  the  maritime  Powers. 
This  has  never  been  executed;   but  the  Treaty  between 


(k)  The  King  v.  Benson^  3  Haggard  Adm,  Rep,  07,  note, 
(I)  Qu<e8t,  Jur,  PubL  1.  ii.  c.  xzL 
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Denmark  and  Russia  proyides  that  the  salute  of  vessels 
of  war,  "  denu6  d'utilite  r^elle  et  g^n^ralement  tomb^  en 
**  d^su^tude  parmi  les  nations  europeennes,"  shall  undergo 
such  modifications  as  to  take  away  most  of  the  previously  ex- 
isting formalities  between  these  two  Powers  on  this  subject. 

The  Treaties  between  Great  Britain  and  Holland  upon 
the  subject  of  the  particular  claims  of  the  former  to  mari- 
time honours  in  the  narrow  seas^  are  those  of  1662, 1674  (m), 
1784  (n). 

XXXIX.  In  the  above  enumeration  are  omitted  that 
class  of  injuries  which  relate  to  the  refusal  of  that  Precedence 
which  custom  has  established  among  the  representatives  of 
nations ;  the  consideration  of  this  class  of  injuries  seems  to 
belong  more  properly  to  the  Chapter  on  Ambassadors  (o) ; 
as  it  rarely  happens  that  the  Governors  of  a  State  meet 
together  in  person,  as  well  as  by  representatives.  Such 
Congresses^  however,  have  taken  place.  Not  to  go  further 
back  than  1814,  there  have  been  no  less  than  five  Con- 
gresses since  that  time,  at  which  European  Potentates  have 
met  together  in  person. 

1.  The  Congress  of  Vienna,  closed  in  the  month  of  June 
1815. 

2.  The  Congress  of  Aix-la-Chapelle,  in  1818. 

3.  The  Congress  of  Troppau,  in  1820. 

4.  The  Congress  of  Laibach,  in  1821. 

The  motives  assigned  for  these  two  last  were  the  alleged 
revolutionary  movements  in  Naples  and  Piedmont,  rendering 
the  state  of  Europe  insecure.     Upon  a  similar  allegation 


(w)  See  Sir  L.  Jenkins's  Letters,  vol.  ii.  pp.  009, 700, 702, 708,  &c.  (some 
before,  some  after  a.d.  1674),  relating  to  strikiDg  the  flag. 

Vide  ante,  vol.  i.  p.  259. 

(n)  By  the  second  article  of  the  Treaty  of  1784,  it  is  provided, "  A 
regard  des  hommages  du  pavilion  et  du  saJut  en  mer  paries  vaisseaux  de 
la  R^publique  vis-si^vis  de  ceux  de  S.  M.  Britanuique,  11  en  sera  usiS 
respectivement  de  la  meme  mani^re  qui  a  6t^  pratique  avant  le  com- 
mencement de  la  guerre  qui  vient  de  finir.'' 

De  M,  et  De  C.  i.  323. 

(o)   Vide  poet. 
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with  respect  to  the  disturbed  state  of  Spain,  a  fifth  Congress 
was  held  at  Verona,  in  1822. 

XL.  It  is  of  course  competent  to  States  to  renounce, 
either  tacitly  by  usage  which  they  have  long  acquiesced  in 
and  recognised,  or  openly  by  treaty ^  any  portion  of  the  Bights 
incident  to  their  primitive  equality. 

As  in  all  conferences  some  persons  must  precede  others,  a 
sense  of  necessity  and  a  regard  for  order,  and  perhaps  also  a 
voluntary  homage  to  the  real  position  and  consequence  of 
different  States,  have  introduced,  into  Europe  at  least,  a 
certain  rule  and  custom,  which  it  is  the  interest,  if  not  the 
duty,  of  all  States  to  adhere  to  {p).  At  the  period  when  the 
system  of  ceremonial  honours  and  distinctions  began  to  grow 
up  in  Europe,  the  most  powerful  States  were  governed  by  an 
emperor  (q\  or  by  a  king  upon  whose  head  the  crown  had 
been  placed,  with  all  the  solemnity  and  sanctity  which 
religious  rites  could  impart.  These  circumstances  conspired 
with  the  vast  actual  superiority  of  their  wealth,  influence, 
power,  to  procure  for  emperors  and  kings  those  privileges 
and  prerogatives  over  other  States  which  are  universally 
designated  as  Royal  Honours  (^Honores  Regiiy  Honneurs 
royauxy  konigliche  Ehren)  (r). 


(p)  MartenSf  1.  iv.  c.  ii.  8.  25. 

(q)  The  idea  of  the  paramount  superiority  of  the  Emperors  of  Germany 
long  prevailed  in  Europe,  and  is  actually  combated  by  our  great  English 
civilian,  Arthur  JLhick,  who  wrote  in  the  seventeenth  century.  It  was 
derived  from  the  notion  of  their  being  successors,  through  Charlemagne, 
of  the  Roman,  as  distinguished  from  the  Greek  Emperor.  At  the  time 
of  Charlemagne,  Vattel  remarks,  there  was  ''  une  id^  r^nte  de  la 
majesty  du  veritable  empire  romain.'' — ^L.  ii.  c.  iii.  s.  40.  -He  cites  from 
BodinuB,  De  Bepublicd,  1.  i.  c.  ix.  p.  m.  139.  The  observation  of  Bartolus 
was,  that  they  were  heretics  who  denied  that  the  Emperor  was  the 
sovereign  paramount  of  the  world.  Bartolus  died  in  1856.  The  notion  of 
the  real  importance  attached  to  the  title  of  Emperor  caused  many  States, 
in  the  middle  ages,  to  be  careful  in  designating  their  realms  as  an 
"  Empire,"  and  their  crown  as  "  Imperial."*  Great  Britain  has  long  spoken 
of  her  *'  Imperial  Crown  **  in  all  her  public  acts. 

Blackstone's  Oommentariea,  vol.  i.  p.  242. 

AfartenSf  s.  127,  note  6. 

{r)   Vide  past,  pt.  iii«  c.  L    Bights  of  Sovereigns, 
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Vattel,  though  strongly  indisposed  («)  to  allow  the  ex- 
istence of  any  prerogative  as  incident  to  a  monarchical  form 
of  government,  nevertheless  observes :  "  Si  les  traites,  ou 
^'  un  usage  constant,  fond£  sur  un  consentement  tacite,  ont 
"  marqu^  les  rangs,  il  faut  s'y  conformer.  Disputer  k  un 
^^  prince  le  rang  qui  lui  est  acquis  de  cette  mani^re,  c*est 
lui  faire  injure,  puisque  c'est  lui  donner  une  marque  de 
mepris,  ou  violer  des  engagements  qui  lui  assurent  un 
droit "  {i). 

And  in  another  place  (under  the  head  of  ^^  Des  egards 
**  mutuels  que  les  souverains  se  doivent ")  he  says :  "  Le 
plus  grand  monarque  doit  respecter  dans  tout  souverain  le 
caract^re  Eminent  dont  il  est  revStu.  L'ind^pendance, 
r^galit^  des  Nations,  des  devoirs  r^ciproques  de  Thumanit^, 
tout  I'invite  k  marquer  au  conducteur,  mSme  d'un  petit 
peuple,  les  Egards  qui  sont  dus  k  la  quality.  Le  plus 
*^  faible  Etat  est  compost  d'hommes,  aussi  bien  que  le  plus 
puissant,  et  nos  devoirs  sont  les  mSmes  envers  tons  ceux 
qui  ne  dependent  point  de  nous. 

Mais  ce  pr^cepte  de  la  loi  naturelle  ne  s'^tend  point  au- 
deld  de  ce  qui  est  essentiel  aux  Egards  que  les  Nations 
independantes  se  doivent  les  unes  aux  autres ;  en  un  mot, 
de  ce  qui  marque  que  Ton  reconnait  un  Etat,  ou  son  sou- 
"  verain,  pour  etre  v^ritablement  independant  et  souverain, 
digne  par  consequent  de  tout  ce  qui  est  d{L  k  cette  qualite. 
Du  reste,  un  grand  monarque  ^tant,  comme  nous  I'avons 

(«)  L.  ii,  c.  ill.  8,  38. — "  La  forme  du  gouyemement  est  naturellement 
^trang^re  k  cett«  question.  La  diguit^,  la  majesty,  r^ide  originairement 
dans  le  corps  de  I'Etat ;  celle  du  souverain  lui  vient  de  ce  qu'il  repr^sente 
aa  Nation.  L'Etat  aurait-il  plus  ou  moins  de  dignity,  selon  qu'il  sera 
gouvem^  par  un  seul  ou  par  plusieurs  P  AujourdTiui  les  rois  s*attribuent 
une  superiority  de  rang  sur  les  r^publiques ;  mais  cette  pretention  n'a 
d^autre  appui  que  la  superiority  de  leurs  forces.  Autrefois  lar^publique 
romaine  regardait  tous  lee  rois  comme  bien  loin  au-dessous  d'elle. 
Les  monarques  de  ^Europe,  ne  trouvant  en  leur  chemin  que  de  faibles 
republiques,  ont  dedaigne  de  les  admettre  k  Fegalite.  La  r^publique  de 
Venise  et  celle  des  Provinces-Unies  ont  obtenu  les  honneurs  des  t^tes 
couronnees ;  mais  leurs  ambassadeurs  cedent  le  pas  k  ceux  des  rois." 

{t)  Vattelf  1.  ii.  c.  iii.  a.  40 :  vide  also  a.  46. 
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d6}k  fait  observer,  un  personnage  tr^-important  dans  la 
'*  soci^t^  humaine,  il  est  naturel  qu'on  lui  rende,  en  tout  ce 
'*  qui  n'est  que  pur  c^r^monial,  sans  blesser  en  aucune 
^^  maniSre  I'^galit^  des  droits  des  Nations,  qu'on  lui  rende^ 

dis-je,  des  honneurs  auxquels  un  petit  prince  ne  saurait 

pr^tendre,  et  celui-ci  ne  pent  refuser  au  monarque  toutes 
**  les  d^fSrences  qui  n'int^ressent  point  son  ind^pendance  et 
*'  sa  souverainet^  "  («). 

XLI.  A  State,  once  possessed  of  certain  International 
priyileges,  retains  them,  whatever  change  her  internal  con- 
stitution may  have  undergone :  Cromwell  would  not  allow 
the  slightest  mark  of  honour  which  had  been  paid  to  the  re- 
presentatives of  the  Monarchy  to  be  omitted  towards  those 
of  the  Republic  of  England. 

In  the  Treaties  between  the  French  Republic  (x)  and  the 
other  European  Powers,  it  was  expressly  stipulated  that  the 
same  ceremonials  as  to  rank  and  etiquette  which  had  been 
observed  before  the  Revolution  should  be  continued  between 
them ;  and  the  same  rule  was  observed  towards  the  later 
Republic  of  France  in  1848. 

The  Republics  of  Venice  and  the  United  Netherlands 
were  always  admitted  to  Royal  Honours;  though  their 
Ambassadors  yielded  precedence  to  those  of  Crowned 
Heads. 

The  Republic  of  Genoa  and  the  Order  of  Malta  were 
never  indisputably  possessed  of  this  privilege,  though  the 
former  claimed  equality  with  Venice,  and  precedence  over 
Switzerland. 

In  later  times,  Switzerland  collectively,  not  in  its  indivi- 
dual cantons,  the  United  States  of  North  America,  the 
German  Confederation  {Deutsche  Bund)  (y),  and  it  is  pre- 


(u)  Vattel,  1.  ii.  c.  iiL  8.  47. 

(x)  Treaty,  a.d.  1797.     Campo  Formio,  art.  23. — Martms, 

(y)  Marten$,  1.  iv.  c.  ii.  s.  133. — "  D  ne  serait  pas  extraordinaire  que 

la  OonfikL^Tation  germanique;  reconnue  pour  ^tre  puissance  europ^nne, 

ne  se  crut  pas  tenue  de  cdder,  dans  des  occasioDS,  le  pas  k  une  des  tStes 

cooronn^es,  ou  mdme  ne  se  crut  autoris^  k  pr^tendre  le  pas  sor  ceuz  de 
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sumed,  the  Empire  of  Brazil,  have  been  considered  entitled 
to  this  privilege. 

The  Sovereign  States  of  Europe  are  (z)  with  respect  to 
this  matter  of  etiquette,  classified  into — 

1.  Those  who  are  entitled  to  Royal  Honours. 

2.  Those  who  are  not. 

1.  It  seems  to  be  now  an  established  principle  of  Inter- 
national etiquette,  that  the  Crowned  Heads  of  Europe  are 
entitled  to  an  equal  rank,one  having  no  precedence  {Proedrta, 
Protostasiay  Precedencey  Priseance)  over  the  other. 

XLII.  At  different  periods  of  history,  France,  Spain,  and 
Russia  have  laid  claim  to  precedence  over  other  States ;  but 
the  claim  appears  never  to  have  been  allowed.  At  the 
Peace  of  Passarowitz  (a)  (1718),  and  in  subsequent  Treaties, 
that  of  Belgrade  for  example  in  1738,  Austria  has  covenanted 
with  the  Ottoman  Porte  for  a  perfect  equality  of  rank,  "  H» 
^^  nugse  seria  ducunt  in  mala."  But  as  various  modes  have 
been  adopted  to  avoid  the  evils  growing  out  of  squabbles  for 
precedence,  sometimes  it  has  been  resolved  that  at  Con- 
gresses and  meetings  each  place  shall  be  considered  as  the 
first ;  at  other  times,  ambassadors  have  signed  their  names 
in  the  order  of  the  alphabet.  But  the  easiest  expedient 
seems  to  be  the  use  of  the  altematy  or  alternative.  By  the 
alternat  (&),  the  rank  and  place  of  different  States  from  time 
to  time  undergoes  a  change,  which  is  determined  by  a  regular 
order  or  by  lot, — the  same  State  occupying  different  places 
in  the  same  ceremonial. 

XLIII.  In  the  signing  of  Treaties,  the  usage  of  the  a/- 
temnt  is  generally  adopted,  it  being  contrived  that  each 

ses  membres  qui  ne  portent  point  de  couronne  dans  une  autre  quality ; 
oependant  juBqu'll  present  il  n'y  a  pas  encore  eu  d'occasion  de  contester  sur 
ce  point." 

(s)  Kliiberj  ss.  91,  92. 

la)  Ounther,  band  i.  pp.  220,  233,  244. 

Bynkershoek,  Quoit,  Jur,  Pub,  1.  ii.  c.  iz. 

Spain's  dispute  as  to  the  ''  pas  "  with  France  was  settled  by  the  27th 
article  of  the  Bourbon  Family  Compact. 

(6)  Kiuber,  s.  104. 
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State  shall  write  its  signature  in  the  first  place  in  the  copy 
of  the  Treaty  destined  for  it.  This  usage  was  adopted  by 
the  Quadruple  Alliance  at  London  in  1718^  and  at  the 
Peace  of  Aix-la-Chapelle  in  1748  (c). 

At  the  same  time^  even  this  sensible  arrangement  has 
occasionally  been  demurred  to^  protested  against^  or  al- 
together rejected  {d). 

Sometimes,  as  at  Utrecht  in  1713  and  Aix-la-Chapelle  in 
1 748^  each  of  the  contracting  parties  has  delivered  to  the 
other  a  copy  of  the  Treaty  signed  by  itself  only  (e), 

Boman  Catholic  Sovereigns  (/)  have  yielded  precedence 
to  the  Pope  as  an  acknowledgment  of  his  character  as  Vicar 
of  Christ  and  Sovereign  Pontifi*  of  the  Roman  Catholic 
Church;  with  a  reservation  of  their  own  Right  of  So- 
vereignty. 

The  kingdoms  whose  Churches  are  subject  to  the  Patriarch 
of  the  East,  as  Russia  and  Greece ;  and  Great  Britain,  whose 
Catholic  Church  has  no  longer  any  relations  with  the  Bishop 
of  Rome  as  Patriarch  of  the  West,  accord  no  precedence 
on  such  ground.  Nor  does  Prussia,  nor  the  minor  Pro- 
testant Powers  of  Germany,  nor  the  Ottoman  Empire,  ever 
concede  such  precedence.  But  while  Sovereign  of  the 
Roman  States,  the  Pope  was  entitled  to  the  Royal  Honours 
mentioned  above  (j),  and  probably  will  be  considered  as 
still  entitled  to  them  by  all  Roman  Catholics,  if  not  also 
by  Catholic  and  Protestant  States.  In  the  Italian  Statute 
of  Papal  Guarantees  such  Honours  are  expressly  conceded 
to  the  Pope  (A). 


(c)  The  protocols  of  the  Congress  of  Berlin,  1878,  were  signed  in  the 
alphabetical  order  of  the  French  names  of  the  countries  represented. 

(d)  Schmauts,  i.  1743. 

OiifUher,  b.  i.  pp.  229,  234,  238,  247,  274.  Portugal  in  1763 ;  Treaty 
of  Sardinia  in  1748 ;  Treaty  of  Aiz-la-Chapelle ;  France ;  Hungary ; 
Bohemia. 

(e)  GHinther,  L  276.  (/)  Zb,  221.  (ff)  Oiinther,  ib.  s.  94. 
(h)  ''  Art.  3.    n  Govemo  Italiano  rende  al  Sommo  Pontefice  nel  terri- 

torio  del  Regno  gli  onori  soprani  e  gli  mantiene  le  preminenze  d'  onore 
Ticonosciutegli  dai  soTrani  cattolid.'* 
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Neither  the  European  States,  nor  States  generally,  have 
ever  bound  themselves  by  agreement  or  pact  to  any  fixed  or 
certain  rule  with  respect  to  this  question  of  precedence; 
though  attempts  have  been  made  to  enact  a  binding  regula- 
tion upon  the  subject. 

The  great  ecclesiastical  councils,  at  which  sovereigns 
were  often  present  in  person  or  by  representative,  fur- 
nished a  ground  for  the  interference  of  the  Pope  in  this 
matter  (z). 

In  1504  Julius  II.  promulgated  a  table  of  precedence 
for  the  European  States,  founded  upon  a  variety  of  reasons 
now  generally  acknowledged  to  be  trifling  and  insufficient. 
This  regulation  (7),  it  is  said,  was  never  followed,  not  even 
in  the  Councils  or  in  the  Pope's  chapel,  and,  it  need  scarcely 
be  said,  is  wholly  without  weight  or  influence  upon  Inter- 
national Law.  The  next  attempt  (k)  was  made  by  the 
eight  European  Powers  who  signed  the  Treaty  of  Paris  in 
1814.  They  nominated  a  Commission  for  the  purpose  of 
considering  and  reporting  ^^des  principes  k  ^tablir  pour 
"  r^gler  le  rang  entre  les  couronnes,  et  de  tout  ce  qui  en 
"  est  une  consequence."  The  Commission  did  suggest  a  uni- 
form rule  (/),  whereby  all  public  ministers  should  be  divided 
into  three  classes  of — 

1.  Ambassadors  or  Nuncios, 

2.  Envoyes, 

3.  Charges  d  ^Affaires. 

But  great  differences  and  doubts  arose  respecting  this 
classification  at  the  time,  principally  with  respect  to  the 
rank  which  should  be  assigned  to  the  Great  Republics.  And 
at  the  Congress  of  AixJa-Chapelle,  November  21,  1818, 
at  which  Austria,  Russia,  France,  Spain,  and  Great  Britain 


(t)  Qiinther,  t.  i.  p.  219.  (J)  Kliiber,  8.  94. 

(A)  Eluber,  b.  94,  n.  c.  Martens,  8.  131. 

Martens,  a.  131,  n.  6.  (0  DeM.etDeC.t,  iii.  p.  190, 1. 
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were  represented,  a  certain  rule  of  precedence  was  agreed 
to  by  a  protocol  (  m). 

Though  the  regulation  of  etiquette  was  thus  confined  to 
the  representatives  of  the  five  crowned  heads,  it  appears  to 
have  been  generally  adopted  as  a  rule  of  positive  Inter- 
national Law  (n).  Regulations,  adjusting  the  ceremonials 
for  the  reception  of  foreign  Ministers,  were  instituted  by  the 
United  States  of  North  America  on  the  commencement  of 
their  career  as  an  independent  State  in  1783  (o).  These 
will  be  mentioned  hereafter  when  the  subject  of  embassies 
is  considered. 

XLIIIa.  The  Bight  we  are  treating  of,  flowing  as  it 
does  from  the  essential  equality  of  nations,  extends  to  the 
subject  of  the  language  to  be  employed  in  International 
communications  {p).  No  nation  has  a  right  to  insist  that  a 
particular  language,  whether  it  be  its  own  or  that  of  another 
country,  shall  be  exclusively  employed  in  all  communications 
with  it. 

Until  the  middle  of  the  eighteenth  century  the  Latin 
language — the  medium  through  which  Christianity  and  Civi- 
lisation have  been  conveyed  to  the  West — continued  to  be 
employed  as  the  channel  of  formal  diplomatic  intercourse  (q). 
In  this  universal  tongue,  which  has  many  recommendations 
as  the  bond  of  a  common  civilisation,  are  written,  among 
others,  the  Treaties  of  Nimeguen ;  of  Ryswick  ;  of  Utrecht, 


(m)  AcUJhial  du  Congrh  de  Vienne,  art.  118,  et  son  Annexe, 

Kiiiber'e  Aden  dee  Wiener  Congress,  band  viii.  3-98,  102  n.,  108  f. ; 
band  yi.  b.  93  n.,  204  f. 

Martens,  Man.  DipL  c.  iv.  s.  38. 

(n)   Wheatm's  Elem,  vol.  i.  p.  262.        (o)  De  M.  et  De  C.  t.  i.  p.  264. 

(p)  Kliiber,  ss.  113-114. 

TFheatan's  Elem.  pp.  197, 198. 

"  LangTiage,  the  leading  prindple  which  unites  or  separates  the  tribes 
of  mankind.'' — Qibbcn,  vol.  viii.  c.  xlvii.  p.  338. 

(q)  Duck,  De  avthoritcAe  et  usu  Juris  CivUis,  p.  160,  &c. 

J.  L.  E,  Putman,  De  usulingtKB  Latims  in  vita  civiU  caueisque  maxime 
pMicis,  cited  by  Klutfer,  n.  s.,  114.  See  note  below,  as  to  Quadruple 
Ailiaoce. 

VOL.  !!•  F 
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1713  ;  of  Baden,  1714  ;  of  the  Quadruple  Alliance  of  1718 ; 
of  Vienna,  1725  and  1738  (r). 

The  Pope  continues  to  use  the  Latin  language  in  his 
International  acts. 

The  aggrandisement  of  the  Spanish  monarchy  towards 
the  end  of  the  fifteenth  century  appears  to  have  introduced 
for  a  short  time  the  use  of  the  Castilian  tongue  as  a  pretty 
general  instrument  of  International  intercourse.  Since  the 
reign  of  Louis  XIV.  the  French  language  was  generally 
used  as  the  diplomatic  language  of  Europe,  but  under  a  pro- 
test preserving  the  dignity  of  other  nations  (s).  So  late  as 
the  year  1790,  the  Emperor  of  Austria,  Leopold  II.,  in  his 
correspondence  with  Louis  XVI.  respecting  the  invasion  of 
the  right  of  the  German  princes  in  Alsatia,  and  the  infringe- 
ment thereby  of  the  Treaty  of  Westphalia,  complained  that 
the  correspondence  of  the  French  king  was  in  the  French 
language,  contrary  to  the  former  usage,  which  required  com- 
munications between  Austria  and  France  to  be  made  in  the 
Latin  language  ;  the  letter  of  the  Emperor  was  written  in 
that  language  (/). 

By  the  120th  article  of  the  final  act  of  the  Congress  of 
Vienna  of  1815  (ii)  it  is  stipulated — ^**La  langue  fran9aise 
'^  ayant  6t6  exclusivement  employee  dans  toutes  les  copies 
*'  du  present  Traits,  il  est  reconnu  par  les  Puissances  qui 
ont  concouru  k  cet  acte,  que  Pemploi  de  cette  langue  ne 
tirera  point  a  consequence  pour  I'avenir;  de  sorte  que 
chaque  Puissance  se  r^erve  d 'adopter  dans  les  n^ociations 
et  conventions  futures  la  langue  dont  elle  s'est  servie 


(r)  Schmatus,  Carp,  Jur.  Oent,  p.  1565,  ccliv. 

(«)  Schmauss,  1784. 

Peace  of  JRadstadt  (a.d.  1714),  art.  33. 

„     of  A%x4a'ChapeUe  (1748),  aep.  art.  2. 
Wench,  C.  Jur,  Qent.  ii.  360. 
AUiance  hettoeen  France  and  Auitria,  sep.  art.  2. 
Treaty  between  Poland  and  Prussia,  1773,  art  14. 
(t)  Koch,  c.  xxvi. 
Wheatcn*$  Hist,  p.  347,  note, 
(u)  Martens,  Becueil,  &c.  t  x.  p.  430. 
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^'jusqu'ici  dans  ses  relatious  diplomatiques,  sans  que  le 
^^  Traits  actuel  puisse  Stre  cit^  comme  exemple  oontraire 
'*  aux  usages  ^tablis." 

In  later  times^  however,  and  more  especially  since  Mr. 
Canning's  brilliant  administration  of  the  foreign  affairs  of 
Great  Britain,  States  haye  used  their  national  language  in 
their  instruments  of  diplomatic  intercourse,  accompanying 
them,  if  necessary,  with  a  translation  in  the  language  of  the 
State  with  which  they  are  in  correspondence. 

It  appears  to  have  been  a  maxim  of  the  Ottoman  Porte  to 
regard  no  Treaty  as  of  perfect  obligation  unless  couched  in  its 
own  language.  The  European  States  have  avoided  what 
might  be  thought  a  derogatory  concession  to  this  whim,  by 
taking  care  that  the  Treaties  with  this  Power  should  be 
written  in  divers  languages. 


f2 
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CHAPTER  VI. 

TREATIES  (a). 

XLIV.  The  International  obligationB  arising  out  of  Na- 
tural or  Customary  Law  may  receive  additions  or  restraints 
from  specific  Conventions  or  Treaties  (b). 

It  has  been  already  observed^  that  the  consent  of  Nations 
is  in  some  degree  evidenced  by  the  contents  of  Treaties^  and 


(a)  OrotiuSf  1.  ii.  c.  xi.  de  promissis ;  c.  xii.  de  contractibus ;  c.  xiii. 
de  jurejurando ;  c.  xiy.  de  eorum  qui  summurn  imperiumhabent  promissis 
et  contractibus  et  juramentis ;  c.  xv.  de  foederibus  et  sponsionibus ;  c.  zyi 
de  interpretatione. 

Vattel,  1.  ii.  c.  xii.-xvii. 

Martens,  1.  ii.  c.  ii.  46. 

Kliiber,  b.  141,  u.  8.  w. 

Wheatofif  Elem,  voL  i.  p.  38.  &c. 

Heffter,  88.  144, 176. 

FSttdorif  torn.  xxii.  pp.  293-4  (ed.  1824). 

(b)  "  At  nobis  accuratius  instituenda  partitio  est,  ut  primum  dicamus 
fcedera  alia  idem  corutituere,  quod  juris  est  naturalis,  alia  aliquidei  adjicere,^ 
— Orot,  1.  ii.  c.  XV.  s.  6, 

"  I  can  scarcely  think  that  Ministers  mean  to  contend  that  cession 
by  Treaty  does  not  give  a  right  to  possession.  Where  are  we  to  look, 
therefore,  to  ascertain  the  right  of  a  country  to  any  place  or  territory, 
but  to  the  last  Treaty  P  To  what  would  the  opposite  doctrine  leadP 
France  might  claim  Canada,  ceded  in  1763,  or  we  Tobago,  ceded  in  1783. 
It  might  be  urged  that  they  took  advantage  of  our  dispute  with  our 
own  Colonies,  and  that  the  Treaty  gave  no  right.  Canada,  Jamaica,  every- 
thing might  be  questioned.  Where  toould  be  the  power  of  Europe  if  these 
doctrines  were  to  be  acted  on  f  Every  country  must  continue  in  a  state  of 
endless  perplexity ,  armament,  and  preparation.  But,  happily  for  mankind, 
a  different  principle  prevails  in  the  Law  of  Nations.  There  the  last  Treaty 
gives  the  right,*" — Chaslbb  Jambb  Fox,  Speech  on  the  Russian  Arnhmnent, 
1792. 

Du  difaut  de  validity  deplusieurs  Traitis  diphmatiques  condus  r4cem- 
mmt  par  la  France^  par  E.  Olunet, 


tEEATIES.  69 

that  they  constitute   an  important    part  of   International 
Law  (c). 

Treaties  (  TVfliVe*,  Volkervertraffe,  TVacto^e)  are  the  written 
portion  of  that  Law  which  binds  together  the  Society  of 
States,  and  they  occupy  a  place  in  that  system,  which,  in 
some  degree,  corresponds  to  the  place  occupied  by  statutes 
in  the  system  of  the  Municipal  and  Public  Law  of  indepen- 
dent States  {d). 

Moreover,  the  Bight  to  enter  into  lawful  Conventions  or 
Treaties  with  other  States  is  as  unquestionably  inherent  in 
every  independent  State,  as  the  right  to  make  lawful  co- 
venants is  inherent  in  every  individual. 

The  contract  of  the  individual,  therefore,  and*  the  statute 
of  the  independent  State,  both  furnish  analogies  for  the  elu- 
cidation of  this  branch  of  our  subject.  It  would  be  foreign 
to  the  object  of  this  work  to  dwell  upon  the  necessity  of  the 
study  of  International  Treaties  to  the  Historian  and  the 
Statesman ;  but  it  is  proper  to  observe  in  this  place,  first, 
that  existing  Treaties  contain  the  present  Positive  Law  of 
Nations  between  the  contracting  parties ;  secondly,  that 
abrogated  Treaties  often  furnish  a  necessary  means  of  con- 
struing those  which  are  in  force  ;  while — if  due  and  judicial 
regard  be  had  to  the  occasion  which  produced  them,  the 
subject-matter  of  their  stipulations,  the  object  for  which,  and 
the  epoch  during  which  they  were  contracted,  and  the  number 
and  character  of  the  nations  which  were  parties  to  them — 
they  are  also  of  value  as  repositories  of  certain  maxims  of 
International  Law,  as  records  of  the  consent  of  nations  to 
certain  principles  as  regulating  International  Intercourse, 
and  of  the  instrumental  forms  by  which  International  con- 
sent is  expressed  and  ratified  (c).  Upon  a  scrupulous  fidelity 
in  the  observation  of  Treaties,  not  merely  in  their  letter  but 
in  their  spirit,  obviously  depends,  under  God,  the  peace  of 
the  world.  Pacta  sunt  servanda  is  the  pervading  maxim  of 
International,  as  it  was  of  Roman  jurisprudence  (/). 

(c)   Vide  ante,  vol.  i.  p.  46.      (d)  Wttrnkdnigy  Rechtsphihsophie,  8.  218. 
(«)   Vide  ante,  vol.  i.  pp.  46,  54,  68.  (/)  Dig.  ii.  14, 1  pr. 
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The  treaty-breaking  State  is  the  great  enemy  of  Nations, 
the  disturber  of  their  peace^  the  destroyer  of  their  happiness, 
the  obstacle  to  their  progress^  the  cause — to  sum  up  all 
charges — of  the  terrible  but  necessary  evil  of  War  (p). 

**  Fundamentura  justitise  est  fides,  i.e.  dictorum  convento- 
"  rumque  constantia  et  Veritas  "  (A).  To  this  remark  of  Cicero 
may  be  added  the  maxim  which  Ulpian  puts  in  the  form  of  a 
question  :  ^^  Quid  tam  congruum  fidei  humanse  quam  qusB 
**  inter  eos  placuerunt  servare  ?  " 

A  Christian  State,  even  in  a.d.  1881,  might  be  edified  by 
the  preamble  to  the  Treaty  between  Nadir  Shah,  the  Emperor 
of  Persia,  and  the  Sultan  Mahmoud,  Emperor  of  the  Turks, 
in  1747.  "Glory  be  to  God"  (it  begins),  "who  among 
"  other  things  has  rooted  out  all  hatred  and  enmity  from  the 
"  bosoms  of  these  nations,  and  has  commanded  them  to  keep 

their  Treaties  inviolable^  as  the  ever  glorious  book  saith, 

O  ye  who  believe^  keep  your  covenants  "  (i). 

XLV.  Different  writers  have  adopted  different  arrange- 
ments of  this  part  of  International  Jurisprudence  as  to  the 
merits  of  which  it  might  be  difficult  to  decide.  Perhaps  the 
following  preliminary  considerations  may  contribute  to  a 
clear  conception  of  the  subject. 

Treaties  may  be  considered — 

First,  as  to  their  subject ^  e.g.,  whether  they  relate  to  a 
matter  of  Natural  Bight,  which,  like  a  declaratory  enact- 
ment, only  adds  another  sanction  to  existing  Law ;  or  whether 
they  contain  some  obligation  as  to  what  was  previously 
optional  or  indifferent,  as  the  abandonment  of  a  right,  the 
concession  of  a  privilege,  or  the  imposition  of  a  servitus  (j). 

(ff)  Vattel,  1.  ii.  c.  zy.  pamm,  s.  220.  ''La  foi  des  traits,  cette 
volont^  ferme  et  sincere,  cette  Constance  invariable  ik  remplir  ces  engage- 
mentSi  dont  on  fait  la  d^laration  dans  un  traits,  est  done  sainte  et  sacrSe 
entTe  les  nations,  dont  elle  assure  le  salut  et  le  repos ;  et  si  les  peuples 
ne  veulent  pas  se  manquer  k  eux-mSmes,  rinfistniie  doit  ^tre  le  partage  de 
quiconque  viole  sa  foi." 

Kliiber,  s.  14d. 

(h)  Oic.  de  Qffic.  i.  7.  (0   Wenck,  pp.  80ft-6. 

0)  Fkfo  on^tf,  vol.  L  pp.  889-892. 
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Secondly^  with  respect  to  their  ohject^  whether  it  be  of  a 
permanent  or  transitory  character,  whether  it  relate  exclu- 
sivelY  to  the  contracting  parties,  or  have  for  its  object  to 
guarantee  the  safety  of  possessions  of  a  Third  Power.  Treaties 
of  guarantee  deserve  a  special  consideration. 

Thirdly,  with  respect  to  the  contracting  parties,  e.g.  whe- 
ther they  be  both  Christian,  or  whether  they  be  Christian 
on  the  one  side  and  Heathen  or  Infidel  on  the  other,  or 
whether  they  be  Christian  on  the  one  side  and  on  the  other 
Mahometan,  and  whether  within  or  without  Europe  (Jk). 

Fourthly,  with  respect  to  the  period  of  time  in  which  they 
were  contracted ;  that  is  to  say — 

1.  Whether  they  were  contracted  before  or  after  the 
Treaty  of  Westphalia,  1648  (/).  This  was  the  first  funda- 
mental pact  of  Europe  which  struck  at  the  root  of  the  foreign 
temporal  authority  of  the  Pope, — the  last  relics  of  which 
disappeared  from  the  code  of  International  Law  when  this 
great  statute  was  encrrafted  on  it,  and  introduced,  within 
certain  Umitations,  the  principleof  intervention  on  the  ground 
of  religion.  This  Treaty  recognised  as  its  foundation  that 
the  Balance  of  Power  was  necessary  for  the  safety  of  nations, 
and  though  the  equilibrium  effected  by  it  related  chiefly,  if 
not  exclusively,  to  the  German  nations  of  Europe,  it  gave 
stability  to  many  principles  of  International  Law,  and  a 
consistent  form  to  what  was  at  that  time  a  great  ingredient 
of  the  liberties  of  Europe,  the  confederation  of  the  German 
States ;  and  lastly,  this  Treaty  formed  the  basis  of  many 
succeeding  Conventions,  which,  without  a  reference  to  it, 
would  be  unintelligible  (m). 

(k)  See  Hertslet's  Commercial  Treaties  for  a  variety  of  Treaties  between 
Christian  Powers  and  African  Prince«. 

(0  Kochf  Hist,  des  Tr,,  Introd.  p.  30. 

(m)  **  Denique  per  banc  pacem  (  Westphalicam)  suscitatum  est  Jus  iUud 
Oentium,  qiu>d  recentiori  setate  enatum,  hodieque  etiam  bello  ac  pace 
magna  auctoritate  floret,  recte  agentibos  aliorum  amicitiam  ac  societatem 
conciliate  legiim  violator ibus  communem  gentium  indignationem  ac  bella 
parit" — Kknkhamer,  De  bello  propter  successionem  Regni  Hispanici  gesto^ 
Pace  BhenO'Trqfeetina  compositOf  1829.     Amstelodami. 
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2.  Whether  before  or  after  the  Treaty  of  Utrecht  (1713), 
which  again  affirmed  the  principle  of  the  Balance  of  Power 
as  a  necessary  safeguard  for  the  liberties  of  nations,  and 
which  laid  down  as  an  inevitable  consequence  the  two 
propositions,  that  the  Crown  of  Spain  should  not  be  worn 
by  the  sovereign  of  another  European  territory,  and  that 
the  Low  Countries  should  not  be  added  to  the  compact  and 
magnificent  domain  of  France. 

3.  Whether  before  or  after  the  period  intervening  between 
the  Treaty  of  Utrecht  (1713)  and  the  breaking  out  of  the 
French  Revolution  (1791),  during  which  Prussia  and  Russia 
had  entered  as  new  elements  into  the  European  system,  and 
a  new  power  in  another  hemisphere,  the  United  States  of 
North  America,  had  taken  its  place  in  the  community  of 
States,  and  not  a  little  affected  their  International  relations 
for  all  time  to  come. 

4.  Whether  it  be  during  the  twenty-five  years'  war  of 
the  French  Revolution,  and  before  that  great  adjustment  of 
the  European  system,  the  Treaty  of  Vienna  (1815). 

5.  Whether  it  be  between  that  period  and  the  present 
time,  which  embraces  a  long  period  of  International  peace, 
since  1854  unhappily  interrupted  by  wars,  the  end  and  the 
consequences  of  which  no  political  sagacity  can  clearly 
foresee.  During  this  latter  period,  many  Republics  in 
Central  and  Southern  America,  as  well  as  Belgium,  Greece, 
Roumania  and  Servia  in  Europe,  have  become  members 
of  the  great  community, of  States;  during  this  period 
European  Turkey  has  been  recognised  as  being,  and  has 
claimed  to  be  entitled  to  the  righto  and  bound  by  the 
obligations  incident  to  members  not  only  of  the  general,  but 
of  the  European  community  of  nations  (n) ;  during  this 
period  the  barrier  which  shut  out  China  and  Japan  from  the 
commerce  of  the  western  hemisphere  has  been  broken 
down  (o) ;  during  this  period  France  has  lost  not  the  least 
valuable  portion  of  her  territory,   and   Prussia  has   been 

(n)   Vide  ante,  vol.  i.  p.  92.  (o)   Vide  ante,  vol.  I  pp.  283,  472. 
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pennitted  to  assume  dimensions  which  have  altered  the 
balance  of  power  in  Europe. 

XLVL  There  are,  moreover,  certain  International  en- 
gagements which  are  not,  strictly  speaking.  Treaties, — 
which  cannot  be  considered  as  pacta  puhlica  (p).  Such  are 
contracts  between  the  State  and  private  individuals  of  another 
country,  contracts  relating  to  the  private  affairs  of  the 
Sovereign  :  even,  generally  speaking,  marriages  of  the  royal 
family  belong  to  ih^jus  privatum  (^),  and  do  not  rise  to  the 
dignity  oi  feeder  a  (r). 

XL  VI I.  Treaties  are  also  to  be  considered  with  reference 
to  their  occasion  and  object.  They  may,  it  is  obvious,  con- 
template a  perpetual  duration  and  a  permanent  object,  or  be 
contracted  for  a  definite  period  and  a  transitory  purpose 
{accords y  conventions y  factions)  \  they  may  have  reference  to 
the  contracting  parties  only,  or  they  may  concern  a  third 
party,  on  whose  behalf,  or  with  respect  to  whom,  other 
parties  are  to  enter  into  obligations.  This  class  of  cases 
belongs  to  the  diflBicult  category  of  guaranteeship^  which 
must  receive  hereafter  a  closer  examination  and  fuller  dis- 
cussion. 

XL VIII.  The  first  point  to  be  considered  is,  who  are 
competent  to  contract  a  Treaty?  This  competence  is 
possessed  by  all  independent  kingdoms. 

A  protected  State  may,  if  it  has  retained  its  sovereignty, 
make  Treaties  and  Alliances,  unless  the  power  has  been  ex- 
pressly renounced,  or  cannot  be  exercised  consistently  with 


(p)  ''  Conyentionum  autem  tree  sunt  species ;  aut  enim  ex  publica  causa 
suDt;  aut  ex  privata,  privata  aut  legitima,  aut  juris  gentium.  Publica 
conventio  est,  quae  fit  per  pacem,  quoties  inter  se  duces  belli  quaedam 
paciscuntur.^ — Dig,  ii.  t.  xiv.  5. 

(q)  ChotiuSf  iL  c.  16,  s.  1.  "  PuUicas  ergo  conventiones  eas  intelligit, 
qu£B  nisi  jure  imperii  majoris  aut  minoris  fieri  nequeunt,  qua  nota  di£ferunt 
non  tantum  a  contractibus  priyatorum,  sed  et  a  contractibus  regum  circa 
negotia  priyata." 

(r)  Vattely  1.  ii.  c.  xii.  s.  152.  "  Un  traits,  en  hiinfcedus,  est  un  pacte 
fait  en  yue  dubien  public  par  dee  puissances  sup^rieuree,  soit  k  perp^tuitd, 
aoit  pour  un  temps  considerable.'' 

muber,  8. 141. 
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the  conditions  of  ite  protection  (s).  We  have  seen  that 
States  under  a  Federal  Union  may  or  may  not,  according  to 
the  terms  of  their  confederation,  be  competent  to  enter  into 
Treaties  with  foreign  nations  (t). 

The  question  as  to  the  proper  organ  for  transacting  nego- 
tiations and  concluding  Treaties  between  States,  will  be  con- 
sidered at  length  in  a  subsequent  Chapter  upon  Embassies* 
It  is  suflScient  to  mention  in  this  place  that  the  valid  exe- 
cution of  Treaties  requires  the  agency  of  a  representative  of 
a  State, — they  must  be  contracted  either  immediately  with 
the  Sovereign  power  of  another  State,  or  with  a  Plenipo- 
tentiary duly  commissioned  as  the  constitutional  forms  of  the 
State  may  prescribe  {u). 

It  was  once  a  matter  of  serious  doubt  and  discussion 
whether  one  nation  could  enter  into  Treaties  with  another 
which  professed  a  different  religion.  Not  only  the  earlier 
writers  upon  International  Law,  but  Grotius  himself  debates 
this  question  at  considerable  length ;  and  even  the  further 
question,  whether  a  League  and  a  War  of  Christian  nations 
against  the  Infidels  be  not  a  matter  of  Christian  duty  (jr). 
There  was  a  period  when  the  state  of  religious  feeling  and 
party  (y),  and  still  more  when  the  actual  and  continued 
enmity  between  the  Christian  and  the  Mahometan  rendered 
this  discussion  neither  unnecessary  nor  unprofitable  (z). 
The  conclusion  of  Grotius  is  in  favour  of  the  lawfulness  of 
such  Treaties  (a). 


(«)   Vide  ante,  vol  i.  pp.  98-101.       (t)  Vide  ante,  vol.  i.  pp.  166, 167. 

Vattel,  1.  ii.  c.  xii.  s.  166.  (u)   Vattel,  1.  ii.  c.  zii.  8.  166. 

Kluber,  a.  141.  Kliiber,  6.  142. 

(x)  L.  ii.  c.  XV.  8,  9, 10,  11, 12 ;  c.  xx.  48. 

(^)  A  great  attempt  was  made  in  Russia  and  Greece  to  rekindle  this 
spirit  during  the  war  in  1864  between  Russia  and  Turkey. 

(s)  The  Xe  Louis,  2  Dodson  Adm,  Hep.  p.  244. 

(a)  "  De  foederibus  frequens  est  qusestio,  licitene  ineantur  cum  his  qui 
a  vera  religions  alieni  sunt :  quae  res  in  jure  naturee  dubitationem  non 
habet.  Nam  id  jus  it  a  omnibus  hominibus  commune  est,  ut  Religionis 
discrimen  non  admittat.** — L.  ii.  c.  xv.  8. 

Vide  ante,  vol.  i.  pp.  16,  69. 
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No  subordinate  corporations  in  a  State  can  be  contract- 
ing parties  to  a  Treaty  with  a  Foreign  State  (i).  A 
Sovereign  may  in  his  private  capacity  enter  into  contracts 
with  foreign  Powers ;  but  these  are  not  Treaties  properly 
so  called. 

XLIX.  Secondly,  the  free  reciprocal  consent  of  both 
contracting  parties,  which  is  indispensable  to  the  validity  of 
a  contract  between  individuals,  is  equally  requisite  for  a 
Treaty  between  States  (c).  Mere  negotiations,  preparatory 
communications,  are  in  their  nature  not  of  a  binding  charac- 
ter. Consent  must  not  have  been  given  in  error  or  produced 
by  deceit,  either  by  misrepresentation  {suggestio  falsi)  or  by 
concealment  of  important  facts  (suppresgio  veri). 

The  analogy,  however,  between  the  Private  Contract  and 
the  Public  Treaty  must  not  be  pushed  beyond  what  the 
reason  of  the  thing  may  warrant.  For  instance,  all  contracts 
which  have  been  the  result  of  force  or  menace  may  be  set 
aside;  but  the  same  observation  cannot,  without  great  limita- 
tions, be  applied  to  Treaties.  All  Treaties  which  terminate 
a  war  frequently  are,  or  may  be,  in  a  great  measure,  the 
effect  of  the  force  exerted  by  the  victor  over  the  vanquished 
— or  may  be  the  result  of  a  menace  of  the  more  powerful  to 
the  weaker  State.  But  Treaties  concluded  in  consequence 
of  these  circumstances  cannot  be  held  null  and  invalid  (d\ 
If  there  be  any  analogy  in  this  respect  to  the  Private  Con- 
tract, it  is  rather  to  that  maxim  of  equity,  which  considers  a 
contract  entered  into  to  avoid  or  to  stop  litigation  binding 
upon  the  party  who  entered  into  it,  though  induced  to  do 
so  by  apprehension  of  the  delay,  expense,  and  uncertain 
event  of  a  law-«uit.  War,  it  must  be  remembered,  is  the 
terrible  litigation  of  nations  (e).      Moreover,  all  civilised 


''  La  loi  naturelle  seule  r6git  les  traits  dee  nations ;  la  difil^rence  de 
xeligion  j  eet  absolument  ^trangdre. —  Vattd,  1.  ii.  c.  xii.  s.  162. 
Vide  atiUf  vol.  i.  pp.  23,  87  et  seq. 

(6)   Vide  ante,  vol.  i.  p.  190.  (c)  Vattel,  1.  ii.  c.  xii.  as.  167-8-9. 

(<{)  Orotiui,  1.  ii.c.  xvii.  ss.  18, 19.       KUiber,  s.  143. 
{e)  SchnudZjEur.  Voikerrecht,  5i. 
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countries  admit  into  their  systems  of  private  jurisprudence 
the  axiom  "  expedit  reipublicae  ut  sit  finis  litium  "  (/) : 
the  axiom  is  equally  applicable  to  the  great  B/cpublic 
of  Nations ;  and  it  is  manifest  that^  if  the  obligations  of 
Treaties  could  be  avoided  upon  the  plea,  that  one  of  the 
contracting  parties  had  consented  through  motives  of 
fear,  or  under  the  influence  of  superior  force,  the  faith 
of  Treaties — the  great  moral  tie  which  binds  together  the 
different  nations  of  the  globe — would  be  rent  asimder. 
This  observation  of  course  does  not  apply  to  a  case,  which 
now  rarely  happens,  of  personal  fear  or  actual  violence 
operating  upon  the  representative  of  the  State  who  signed 
the  Treaty.  Both  the  rule  and  the  exception,  however,  may 
be  illustrated  by  events  of  recent  history.  The  resignation 
of  his  crown  and  kingdom,  extorted  by  Napoleon  from 
Ferdinand  VII.  at  Bayonne,  whither  he  had  decoyed  that 
monarch  and  his  family,  was  clearly — the  duress  and  con- 
dition of  the  party  abdicating  being  considered — invalid; 
but  the  resignation  of  Napoleon  at  Fontainebleau  was  not 
extorted  by  treachery  or  duress,  but  was  the  consequence  of 
defeat  in  open  legitimate  war  (g). 

Private  contracts  may  be  set  aside  on  the  ground  of  the 
inferences  of  fraud  and  unfair  dealing  arising  from  their 
manifest  injustice  and  want  of  mutual  advantage.  But  no 
inequality  of  advantage,  no  lesion^  can  invalidate  a  Treaty. 
It  is  truly  said  by  Vattel,  "  Si  Ton  pouvait  revenir  d'un 
"  Traits,  parce  qu'on  s'y  trouverait  l^s^,  il  n'y  aurait  rien  de 
"  stable  dans  les  contrats  des  nations "  (h).  No  more 
dangerous  attempt  has  ever  been  made  than  that  of  Hussia 
in  1870,  to  escape  from  the  obligations  of  the  Treaty  of  1856 
on  this  pretext.  It  is  for  the  historian  to  dwell  upon  the 
hardship  inflicted  by  this  Treaty  upon  Hussia,  and  upon 
the  time  which  she  chose  for  this  repudiation  of  it,  and  upon 
the  question  of  the  innocence  or  complicity  of  Prussia. 


(/)   Vide  ante  J  vol.  i.  p.  353.  {g)  SchmaU,  pp.  63,  64. 

(h)  L.  ii.  c.  zii.  8.  158. 
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The  International  writer  maj  point  with  at  least  some 
satisfaction  to  the  indignant  refusal  of  all  the  other  Powers 
to  admit  the  plea  of  Russia,  and  to  the  Protocol  which  pre- 
fificed  the  new  Treaty  of  1871. 

A  Conference  was  holden  in  London  in  the  early  parts  of 
that  year  to  consider  the  Treaty  of  1856. 

Earl  Granville,  President  of  the  Conference,  said : — 
*^  Thft  prnifArnnno  liflfl  h^^^Ti  accepted  bv^all  the  co- 
Qiprnaf/^  P^yoyg  /^  fl^o  "freaty  ot  i»5tj,  Jor  tHe  puJ^rigTff 
examming  without  any  foregone  conclusion,  and  of  dis- 
cussing  with  perfect  freedom,  the  proposals  which  Russia 
desires  to  make  to  us  with  regard  to  the  revision  y^ich  she 
asks  of  the  stipulations  of  the  said  I'reaty  relative  to  the 
*'  neutralisation  of  the  Black  Sea. 

**  T^s  unanimity  famishes   a  striking  proof  that  the 

^'  Powers  recognise  that  It  is  an  essential  principle  of  the 

f'^  law  of  nations  that  none  ol  them  "cAh  llber&l^  lisell  from 


€€ 


ti 


€S 


€€ 


the  ei 


lereof. 


unless  with  the  conseBfT^f  the  COIlti'UCliiig  parties 
by  means  of  an  amicable  understanding. 

-  This  important  principle  appears  to  me  to  meet  with 
r  general  acceptance,  and  I  have  the  honour  to  propose  to 
**  you,  gentlemen,  to  sign  a  Protocol  ad  hoc.'*'* 

The  Protocol  in  question  was  then  submitted  to  the  Con- 
ference and  signed  by  all  the  Plenipotentiaries  (2),that  is  to 
say,  Prussia  or  North  Germany,  Austria,  Great  Britain, 
Italy,  Russia,  Turkey,  and  by  subsequent  adoption,  France. 
All  subscribed  to  the  maintenance  of  this  primary  and 
elementary  principle  of  International  Law;  and  in  the 
circumstances  such  subscription  was  most  valuable  to  the 
welfare  of  States ;  but  alas !  that  in  the  year  of  our  Lord 
1871  it  should  have  been  requisite !  {J). 


(i)  Protocols  of  Conferences  holden  in  London  respecting  the  Treaty  of 
March  SO,  1866 ;  Papers  presented  th  Parliament f  1871. 

(j)  It  18  of  course  a  wholly  different  consideration  whether  Uie 
original  treaty  was  just  or  wise.  It  may  fairly  be  said  to  have  been 
neither. 
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The  consent  must  be  reciprocal  \  therefore  the  engage- 
ment of  one  party  must  be  accepted  by  the  other,  though 
the  particular  epoch  and  the  precise  form,  unless  they  happen 
to  be  matter  of  express  covenant  in  the  Treaty  itself,  are 
unimportant.  The  acceptance  of  one  party  may  precede  or 
follow  the  engagement  of  the  other,  though  in  the  interval  it 
is  competent  to  the  former  to  retract  its  consent. 

L.  The  consent  may  be  signified  in  various  ways  (A). 
Some  jurists  have  asserted  that  the  declaration  of  consent 
must  be  specified  in  writing  (/);  but,  though  this  be  the 
usual  and  the  most  convenient  mode,  it  cannot  be  said  to  be 
in£spensable  to  the  validity  of  the  Treaty. 

But  the  declaration,  whether  written  or  oral,  must  be 
positive  and  clear.  Mere  suppositions  and  conjectures  raise, 
at  the  utmost,  a  prohahility^  but  can  constitute  no  certain 
fact  between  nations.  The  consensus  Jictus  of  Civil  Law  is 
unknown  to  International  Jurisprudence. 

But  the  consent  may  be  expressed  in  an^trument  either 
drawn  up  in  common  by  the  parties  to  it,  or  signed  sepa- 
rately by  them,  by  an  edict,  an  order,  an  ordinance,  or 
letters  patent  addressed,  in  virtue  of  the  Convention,  to  the 
subjects  of  either  State  (m ). 

LI.  What  may  be  the  lawful  subject  of  a  Treaty,  is  best 
shown  by  the  negative  statement  of  what  is  excluded  from 
this  category  (n). 

First,  it  is  obvious  that  a  Treaty  cannot  contain  engage- 
ments inconsistent  with  those  already  entered  into  with 
other  States  (o). 

Secondly,  a  Treaty  may  not  contain  an  engagement  to  do 


(k)  Kliiber,  as.  141-143. 

(0  P.  J.  Neyran,  De  tdfoBderum  (Gott.  1798),  iv.  8.  23. 

Schmalt,  Europ.  Volkerrecht,  s.  62.  ''Es  scheint  mir  nicht  mit  Un- 
recht  behauptet,  dass  unter  den  europaidchen  Machten  nur  schriftliche 
Vertrage  und  schrifdiclie  Genehmigungen  als  verbindend  warden." 

(m)  See  Treaty  of  Commerce  between  Austria  and  Russia,  1785. 

De  Martens,  620-632. 

(n)  Vattel,  1.  ii.  c.  zii.  86.  160,  Sec,        (o)  Hoffman,  ubi  supr. 
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or  allow  that  which  is  contrary  to  morality  and  justice  (/?) : 
it  contains  a  morally  impossible  condition,  which  Govem- 
mentSy  the  representatives  of  the  justice,  the  morality,  and  the 
religion  of  their  people,  are  not  entitled  to  contract  for — it  is 
beyond  the  sphere  of  their  agency  (y). 

Thirdly,  it  may  be  invalid  upon  the  ground  of  physical 
impossibility  existing  at  the  time,  or  supervening  from  later 
circumstances  (r). 

LII.  Various  means  have  been  resorted  to,  at  various 
times,  by  various  nations,  to  secure  the  sanctity  and  inviola- 
bility of  International  covenants ;  before  we  consider  them, 
it  should  be  observed,  that  though  it  is  now  usual  to  reserve 
the  final  settlement  of  a  Treaty  negotiated  by  ambassadors 
for  the  Ratification  of  the  Governments  whom  they  repre- 
sent  («),  yet  that  if  the  negotiator  be  a  Plenipotentiary,  such 
Ratification  cannot  be  held  essential  to  the  validity  of  the 
Treaty  (/),  unless  the  necessity  for  it  has  been  expressly 
reserved  in  the  powers  given  to  the  ambassador,  or  unless, 
as  usually  happens,  it  be  the  subject  of  stipulation  in  the 
Treaty  itself  (ti). 


(p)  **  Par  la  mSme  raison,  par  le  d^faut  de  pouvoir,  un  traits  fait  pour 
cause  Injuste  ou  d^shonnSte  est  absolument  nul,  personne  ue  pouvant 
s'engager  k  faire  dee  choses  contraires  k  la  loi  naturelle.^ — Vattel,  ib, 

8.161. 

(q)  "  Nie  kaun  dn  yolkerrechtlicher  Vertrag  Staaten  oder  Souverane 
als  die  Hepr&aentanteii  und  Trager  des  Rechtes  zu  einem  Unrecht  gegen 
ewige  Grundaatze  dee  Bechtes  und  der  Sittlichkeit,  worin  auch  die 
zeligiosen  Interessen  eingeechlossen  aind,  yerpflichten." 

Jitter,  9A. 

Fide  <mte,  vol.  L  pp.  26-28. 

(r)  Ib.  p.  48. 

(«)  A  Treaty  is  not  usually  laid  before  the  British  Parliament  until  it 
be  ratified. — See  Lord  Clarendon's  remarks  in  the  House  of  Lords  as  to 
the  Treaty  between  Austria  and  the  Porte,  July  24,  1858.  See  also 
debate  on  May  22,  1871,  on  the  Treaty  with  the  United  States. 

(0  Kliiber,  8. 142. 

(u)  ''  Sed  et  per  hominem  alterum  obligamur,  si  constet  de  voluntate 
nostra  qua  iUum  elegerimus,  ut  instrumentum  nostrum  ad  hoc  speciatim, 
aut  sub  general!  notione/'  &c. — Orot,  1.  ii.  c.  xi.  12. 

*'  Lee  souyerains  traitent  eosemble  par  le  minist^  de  leurs  procureurs 
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LIII.  Sometimes  Treaties  have  received  Confirmation 
{confirmation^  Bestdtigung)  when,  for  some  reason  or  other, 
doubts  have  arisen  as  to  their  validity  or  as  to  their  duration. 
The  clause  so  common  in  Treaties,  ^^  that  the  former  Treaty 
**  shall  be  considered  as  if  it  were  part  and  parcel  of  the  pre- 
'*  sent  Treaty,  and  as  if  it  had  been  inserted  {x)  word  for 
"  word,"  does  not,  according  to  the  opinion  of  Kluber  (y), 
necessarily  imply  that  the  whole  of  the  former  is  incorporated 
in  the  present  Treaty ;  that  is  to  say,  it  does  not  necessarily, 
according  to  this  author,  bind  the  Guarantees  of  the  new 
Treaty  to  the  fulfilment  of  the  provision  of  the  old  Treaty ; 
though  it  does  so  bind  the  original  contracting  parties  to 
the  first  as  well  as  to  the  second  Treaty.  Thus  if  this  author's 
opinion  be  correct,  the  Guaranteeship  (;r)  of  Russia  did  not 
extend  to  the  T;reaty  of  Westphalia,  when,  in  1799,  she 
became  a  Guarantee  for  the  Treaty  of  Teschen,  which  re- 
ferred among  others  to  the  Treaty  of  Westphalia ;  though 
the  reference  bound  other  Powers  who  had  been  contracting 
parties  to  both  Treaties. 

Sovereigns  have  sometimes,  on  their  accession  to  the 
throne,  formally  announced  their  adhesion  to  existing  Treaties ; 
but  by  this  act  they  have  in  reality  conferred  no  additional 
vaUdity  upon  engagements  which  were  binding  upon  them 
before,  and  which  they  were  compellable  to  execute  (a). 

Treaties  receive  sometimes  a  renewal  {b)  {renovatio  pao- 
tommy  renouvellementy  Emeuerung)  or  prorogation  after  the 


ou  mandataires,  revetus  de  pouvoirs  suffisants,  que  Ton  appelle  commune 
meiit  pl^nipotentisdres.  On  peut  appliquer  ici  toutes  les  regies  du  droit 
xiaturel  8ur  les  choses  qui  ee  font  par  commission,  &c. :  tout  ce  qu*il 
promet  dans  les  termes  de  sa  commissioni  et  suivant  T^tendue  de  ses 
pouYoirSy  lie  son  constituant.  Aujourdliuiy  pour  ^viter  tout  danger  et 
toute  difficult^,  les  princes  se  r^servent  de  ratifier  ce  qui  a  ^t^  conclu  en 
nom  par  leurs  ministres,''  &c.^  Vattel^  1.  ii.  c.  xii.  s.  156. 

(x)  E.g,  the  Treaty  of  Teschen,  1779,  so  incorporated  the  Treaties  of 
Westphalia,  Breslau,  Berlin,  Dresden,  Paris,  and  Hubertsburg. 

(y)  KliibeTy  s.  163.  («)   Vide  pott,  c.  vii. 

(a)  Vide  ante,  vol.  i.  pp.  202,  208. 

(b)  E.g,  Treat%e9  of  SvhMy.    See  Vattel,  1.  ii.  c.  xiiL  s.  199. 
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term  for  which  they  have  been  contracted  has  expired,  and 
sometimes  a  complete  re-establishment  {restitutio^  retablisse^ 
ment,  fViederherstellung)  when  they  have  altogether  ceased  to 
be  in  force  from  the  intervention  of  War  (c) — a  cause  which 
will  be  considered  hereafter — or  from  some  other  cause. 
These  cases,  however,  are  rather  cases  of  restoration  than  of 
confirmation. 

LIV.  Among  the  means  which  have  been  resorted  to  for 
securing  the  performance  of  Treaties  are  to  be  enumerated — 

1.  Oaths  (rf) 

2.  Hostages. 

3.  Pledges. 

4.  Guarantees. 

a.  Consisting  of  offering  persons  as  sureties. 
P,  Choosing  Third  Powers  as  Guardians  of 
the  Treaty. 

The  confirmation  by  oath  of  the  contracting  parties  was 
adopted  in  the  Treaty  of  Madrid^  in  1526,  between  Francis 
I.  and  Charles  V. ;  at  the  Peace  of  Cambrai^  in  1529  (e) ; 
of  Chdteau  Cambresis^  in  1559  (/);  at  the  famous  Peace  of 
Miiiister  between  Spain  and  her  revolted  Dutch  colonies  in 
1648;  at  the  Peace  of  the  Pyrenees  in  1659  (ff);  at  the 
Peace  of  Aiz-la-Chapelle  between  France  and  Spain  in 
1668 ;  at  the  Peace  of  Ryswick  in  1697  (A).  The  most 
modern  example  is  the  alliance  formed  between  France  and 
Switzerland  in  1777,  and  solemnly  confirmed  by  the  oath  of 
the  contracting  parties  in  the  Cathedral  of  Soleure. 

The  oath^  now  discontinued  in  practice,  was  not  always 


(c)  Vol.  iiL  ch.  2. 

(d)  ''  Apud  omnes  populos  et  ab  omni  tevo  drcs  pollicitatioiiee,  pro- 
miasa,  et  contractus  maxima  semper  vis  fuit  juriBJurandl.'^ — Orot,  1.  il. 
c.  ziii.  1. 

(c)  Article  46.  (/)  Article  24. 

ig)  Article  124.  Sckmauss,  700. — ^'Solemniter  tacta  cruce,  sanctiB 
Evangeliis,  canonibus  Missse,  et  per  honorem  suum  jurabunt  observatu* 
rum  Be  et  impleturum  plene,  realiter  et  bon&  Me,  omnia  in  articulis  pne- 
•eiitiB  Tractatua  contenta." 

(A)  Artide  Sa 

VOL,  H.  O 
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a  very  binding  confirmation^  for  there  are  various  instances 
of  Roman  Catholic  Princes  being  absolved  by  the  Pope  from 
the  obligations  of  it.  Ferdinand,  called  par  excellence  the 
Catholic,  was  so  released  by  Pope  Julius  II.  [i) ;  Francis  I. 
by  Leo  X.  and  Clement  VII. ;  Henry  II.  of  France  by  the 
Papal  Legate  Caraffa  {j).  This  abuse  gave  rise  to  a  clause 
not  unusual  in  Treaties  and  other  public  documents,  to  the 
effect  that  the  contracting  party  would  not  attempt  to  obtain 
a  release  from  his  oath  either  personally  or  through  the 
agency  of  any  other  person,  and  that  he  would  not  accept 
such  dispensation  if  offered  to  him  (A). 

LV.  (/.)  Hostages  {pbsidesy  otages,  Geisset)  were  formerly 
required  and  given  as  pledges  for  the  performance  of  the 
conditions  of  a  Treaty.  As  late  as  the  Peace  of  A'ix-la- 
Chapelle  in  1748,  Hostages  were  stipulated  for  (tw).  It  is 
a  clear  proposition  of  International  Law  that  any  proceed- 
ing of  rigour  against  a  Hostage,  even  if  he  be  forcibly  seized 
in  time  of  war,  beyond  what  may  be  necessary  for  the 
security  of  his  person,  is  illegal. 

If  the  giver  of  the  Hostage  fail  in  fulfilling  his  pledge,  it 
is  lawful  for  the  receiver  to  retain  the  hostage ;  but  wholly 
unlawful,  as  the  practice  once  was,  to  put  him  to  death  (n). 
If  the  hostage  die,  the  giver  is  not,  except  in  the  case  of  an 
express  stipulation,  bound  to  replace  him.     The  receiver  has 


(%)  Roussetf  Supplement,  t.  iii.  p.  i.  p.  17.     (jf)   Vattel,  L  ii.  c.  zy.  s.  223. 

(k)  E,g,  *^  Diploma  cesmonis  numarchus  IRapanica,^  a.d.  1703. 
SchmauBs,  1163. — *'  Jureque  jurando  corporaliter  prsBstito  fidem  nostram 
quam  solemniter  adstrinximiis,  nullo  unquam  tempore  aut  modo  a  nobis 
aut  aliis  infringendam  oinni  quorumlibet  qualiumque  contradictione, 
ezceptione  generali  ac  special!  restitutione,  dispensatione  ac  absolutione, 
etiam  Pontificia,  aliisque  beneficiis  Legis  seu  Consuetudinis  aut  nominis 
perpetuo  exclusis.'' 

(0  EXuber,  s.  166. 

(m)  '*  Sa  Majesty  Britaniiique  s'engage  aussi  de  son  c6t6  k  faire  passer 
flupr^  du  Roy  tr^s-Ohr^tien,  aussitdt  aprte  les  ratifications  du  pr^nt 
Traits,  deux  personnes  de  rang  et  de  consideration,  qui  j  demeureront 
en  dtage  jusque^  k  ce  qu^on  y  ait  appris  d'une  fa9on  certaine  et  authen- 
•tique  la  restitution  de  lisle  Royale,^  &c. — Wenck,  ii.  352-3. 

(n)  Ffltte/,  L  ii  c.  xvi.  88.  246-61. 
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been  contented  with  the  surety^  of  the  nature  of  which  he 
was  aware  (o)  at  the  time  of  accepting  it 

A  more  common  and,  as  it  should  seem,  a  better  pledge,  is 
the  retention  of  a  place  or  fort  until  such  time  as  the  condition 
of  the  Treaty  be  fulfilled.  This  pledge  or  pawned  thing  may 
be  what  is  legally  called  moveable  property  {donnerdes gages). 
Poland  once  placed  her  Crown  Jewels  in  the  hand  of  Prussia. 
Or  the  pledge  may  consist  of  immovable  property  {donner 
en  engagement) ;  they  may  not  be  actually  placed  in  the 
possession  of  the  creditor  State,  but  assigned  over  by  some 
instrument  without  actual  delivery,  which  hypothecates 
them ;  but  this  is  an  unusual  transaction  between  States. 

The  State  which  holds  the  pledge  is  bound  to  preserve  it 
in  good  condition,  but  may,  if  the  stipulated  time  elapse 
without  the  payment  of  the  debt  or  the  fulfilment  of  the  con- 
dition, appropriate  it.  The  House  of  Savoy  hypothecated 
the  Pays  de  Vaud  to  the  Cantons  of  Bern  and  Freiburg, 
and  on  non-payment  of  the  debt  they  forcibly  seized  and 
retained  the  territory  {p).  After  the  termination  of  the  war 
of  1870-71,  Germany  remained  in  military  occupation  of  a 
large  portion  of  French  territory,  including  the  fortress  of 
Belfort,  as  security  for  the  payment  of  the  war  indemnity. 

Having  disposed  of  that  species  of  ^uaran/^^  which  relates 
to  hostages,  pledges,  and  hypothecations,  we  have  now  to 
consider  that  kind  of  security  which  is  more  usually  com- 
prised under  the  term  Guarantee. 


(p)  Vattdf  1.  ii.  c.  zvi.  8.  256. 
(p)  OuntheTf  ii.  154. 
Vattel,  1.  ii.  c.  ztL  68.  241-  244. 
Kluber,  8.  166. 
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CHAPTER  VII. 

TREATIES— GUARANTEE. 

L  VI.  (a.)  Treaties  may  concern  not  only  the  contract- 
ing parties  (6),  but  third  parties  who  may  or  may  not  be 
literally  contracting  parties  in  the  first  instance^  but  the  pro- 
tection of  whose  interests^  or  the  maintenance  of  whose  (c) 
status^  may  be  the  object  of  the  Treaty.  The  consideration 
of  such  Treaties  brings  us  to  the  very  delicate  question  of 
Guaranteeship. 

The  following  heads  appear  to  comprise  the  principal 
classes  of  Guarantee  ((/). 

1.  A  Guarantee  that  a  nation  shall  maintain  a  particular 
stahis  towards  all  other  powers^  e.g,  of  neutrality,  which  is  a 
condition  of  the  establishment  of  Belgium  as  an  independent 
kingdom  (e). 


(a)  DeuUches  Stoats-  und  Bundearecht  van  Tkicharidf  i.  129-137,  should 
be  coDBulted  for  the  Guarantee  of  the  former  German  Confederation^ 
both  firom  within  and  without.    See,  too,  Schnunus,  Carp,  Jur,  PM,  1079. 

(b)  By  the  Treaty  of  Aix4chChapeUe  (1748),  the  eight  contracting 
parties  mutually  guaranteed  each  other's  dominions. 

(c)  Vide  ante^  yol.  i.  p.  168.  As  to  incorporation  of  non-(>erman 
States  of  Austria  in  the  German  Confederation  without  consent  of  the 
Powers  who  signed  the  Treaty  of  Vienna. 

(d)  See  the  remarkable  modem  instances  of  Belgium  and  Greece, 
yol.  i.  pp.  112, 116. 

(«)   Vide  ante,  vol.  i.  p.  112. 

Vattei  and  other  writers  make  a  distinction  between  caution  (Surety) 
and  gar  ant  (Guarantee).  In  the  former  case,  the  surety  must  make  good 
the  default  of  the  principal ;  in  the  latter  the  guarantee  is  only  bound  to 
do  his  utmost  to  obtain,  the  performance  of  the  principaL  It  would 
manifestly  require  an  express  proyision  to  constitute  the  Guarantee  of  a 
Treaty  a  Surety  in  this  sense  for  the  performance  of  its  conditions.  The 
diatioction,  therefore,  is  not  taken  in  the  text  of  this  work* 
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2.  A  Guarantee  that  a  particular  State  shall  do  a  par- 
ticular act,  e.g.  discharge  a  debt,  or  resign  a  territory. 

3.  A  Guarantee  to  defend  the  particular  constitution  or 
territory,  or  particular  rights,  of  a  country,  contra  quos- 
cunque  (/). 

4.  A  Guarantee  to  defend  the  particular  constitution  of 
a  State  generally  against  all  attacks  which  may  assail  it, 
whether  Foreign  and  External  or  Domestic  and  Internal. 

Such  a  Guarantee,  being  an  engagement  which  binds  a 
foreign  Power  to  take  part  in  the  civil  quarrels  of  an  Inde- 
pendent State,  appears  to  be  in  theory  not  consistent  with 
the  perfect  and  uncontrolled  freedom  which  is  of  the  essence 
of  such  a  State,  and  in  practice  to  have  proved  too  often 
fatal  to  her  liberties  and  to  her  very  existence. 

Having  regard,  however,  to  the  Treaties  of  Guarantee 
relating  to  the  Protestant  Succession  in  England,  which  will 
be  presently  mentioned,  it  seems  impossible  to  deny,  that 
such  a  Bight  of  Intervention  {g)  has  been,  and  may  be 
conceded  by  one  nation  to  another,  without  entailing  the 
loss  of  legal  personality  in  the  nation  which  concedes  it — 
without  reducing  that  nation  to  the  status  already  dis- 
cussed (A)  of  a  State  so  protected  as  to  be  dependent. 

This  is  a  construction  of  Guaranteeship  opposed  certainly 
to  every  presumption  of  public  law,  and  one  which  can  only 
be  created — if,  according  to  modem  practice  and  usage,  it 
can  be  created  at  all — by  express  words.  Such  a  Treaty  is 
fraught  with  mischief  to  the  best  interests  both  of  Public 
and  International  Law. 

The  constitutions  of  the  greatest  as  well  as  of  the  smallest 
States,  have  been  at  different  periods  of  history  the  sub- 
ject of  Guarantees,  especially  against  any  invasion  from 


(/)   Vide  post  (next  page)  as  to  the  confitruction  of  this  term. 

(g)  It  Ui  perhaps,  partly  to  be  inferred  from  the  careful  and  express 
renimciatioTi  of  any  such  right  on  the  part  of  the  Powers  who  guaranteed 
the  kingdom  of  Bdgium.     Vide  past,  p.  88. 

(h)  Vide  ante,  vol.  i.  pp.  98-100. 
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third  (t)  Powers^  and  perhaps  in  some  cases  the  terms  have 
not  extended  the  principle  of  intervention  beyond  this  limit. 

The  British,  the  Austrian,  the  Spanish  Empires,  as  well 
as  the  States  of  Poland,  Geneva,  and  of  minor  German 
principalities,  have  been  all  examples  of  the  application  of 
this  principle. 

L  VI  A.  The  very  remarkable  Law  of  Guarantees  on  which 
the  present  political  position  of  the  Pope  in  Rome  is  founded 
is  referred  to  in  a  later  chapter  of  this  work  when  the  Papal 
relations  with  the  Italian  Kingdom  are  considered  (j). 

LVII.  At  the  Peace  of  Westphalia,  1648,  France  and 
Sweden,  as  well  as  the  various  principalities  which  composed 
the  German  Empire,  became  Guarantees  for  that  first  great 
settlement  of  Europe,  from  which  a  considerable  portion  of 
Modem  International  Law  derives  its  origin.  Guarantee- 
ship  of  this  kind  was  then  a  device  of  comparatively  recent 
date  for  securing  fidelity  to  International  engagements, 
having  succeeded  to  the  more  feudal  and  coarser  expedient 
of  appointing  Neutral  Princes  and  Free  Towns  conserva- 
tores  of  Treaties. 

The  Guarantee  undertaken  by  France  and  Sweden  at  this 
Treaty  would  seem  to  have  necessitated  their  intervention  in 
the  internal  affairs  of  another  nation ;  for  the  obligation  im- 
posed upon  all  the  "  contractans  et  garans,"  as  they  were 
called,  is  set  forth  in  the  116th  Article  of  the  part  of  the 
Treaty  signed  at  Munster,  and  in  the  17th  Article  of  the  part 
signed  at  Osnaburg,  is  thus  expressed :  *^  Que  tons  ceux  qui 
**  ont  part  k  cette  transaction  soient  obliges  deddfendre  et  pro- 
*^  t^ger,  tous  et  chacun,  les  lois  ou  conditions  de  cette  paix  (A) 


(0  Vattd,  I  ii.  c.  zri.  88.  235-239. 

KUiber,  as.  167-8. 

Wheaton,  pt.  iii.  c.  iL  12. 

(jf)  See  an  able  article  on  this  subject,  Pall  MaU  Oaxette^  August  81, 
1881. 

(k)  This  is  a  clause  usually  termed  '*  contra  quo9cunque,^  Dr.  (now 
Sir  T.)  Ttn88  (DucMes  of  Schlestng  and  HoUtein,  pp.  124-5)  observes : 
''  No  rule  of  International  Law  is  more  clear  than  that  the  convention  of 
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"  centre  qui  que  cesoit, BSLUS  distinction  de  religion;  ets'il  arrive 
**  que  quelque  point  en  soit  vioI6, 1'offense  tachera  premiere- 
**  ment  de  d^toumer  Toffensant  de  la  voie  de  fait,  en  soumet- 
^'  tant  la  cause  kune  composition  aimable^ou  aux  procedures 
"  ordinaires  de  la  justice ;  et  si,  dans  Tespace  de  trois  ans, 
*'  le  diflRSrend  ne  peut  etre  termini  par  Tun  ou  Pautre  de  ces 
mojens,  que  tons  et  chacun  des  int^ress^s  en  cette  transac- 
tion soient  tenus  de  se  joindre  sllapartie  les^e,  etde  Taider 
"  de  leurs  conseils  et  de  leurs  forces  a  repousser  I'injure 
"  apr^  que  I'offens^  leur  aura  fait  entendre  que  les  voies  de 
"  douceur  et  de  justice  n'ont  servi  de  rien ;  sans  prejudice 
"  toutefois  au  reste  de  la  juridiction  d'un  chacun,  et  de  I'ad- 
^^  ministration  comp4tente  de  la  justice,  suivant  les  lois  et 
"  constitutions  de  chaque  prince  et  6  tat "  (/). 

In  the  Treaty  of  Hanover,  concluded  in  1725  between 
Great  Britain  and  Prussia,  this  Guarantee  is  expressly 
recited  and  confirmed  (m) ;  and  in  1792,  the  first  inter- 
vention of  Austria  and  Prussia  (w)  in  the  war  of  the  French 
Revolution,  was  founded  upon  the  obligations  contracted  by 
these  States  in  1648,  at  the  time  when  France  obtained  the 
sovereignty  of  Alsatia ;  the  German  Sovereigns  were  in- 
voked in  1792,  as  the  guarantees  of  the  Treaty  of  Westphalia 
to  protect  the  private  property  and  rights  of  jurisdiction  of 

guaranty  does  not  apply  to  the  case  of  political  changes.  If,  for  instance, 
Denmark  had  guaranteed  to  the  Princess  Anne  of  England  the  undis- 
turbed possession  of  the  British  throne  upon  the  death  of  William  III. 
e&ntra  gyMscunque,  no  casus /(ederis  would  have  arisen  if  the  Highlanders 
of  Scotland  had  attempted  to  restore  the  Crown  to  the  son  of  James  II. ; 
but  if  Louis  XrV.  or  Philip  V.,  as  Foreign  Powers,  had  sent  an  army 
to  co-operate  with  the  insurgents  in  depriring  the  Princess  Anne  of  the 
succession^  there  would  have  been  at  once  an  undeniable  casus  foederw. 
Even  an  expression  so  indefinite  as  contra  quoscunque  is  limited  by  the 
nature  of  the  subject-matter ;  it  may  apply  to  the  slightest  international 
interruption,  from  whatever  quarter  it  maybe  threatened;  but  even  a 
Civil  War  will  not  extend  its  operation  to  political  troubles.'' — Sed  vide 
post,  pp.  75, 6, 7 ;  and  see  Vattelj  1.  ii.  c.  xiii.  s.  197.  '^  On  doit  sans  doute 
d^endre  son  alli^  contre  toute  invasion,  contre  toute  violence  ^trangdre, 
et  mime  contre  des  sujets  rebelles,"^ 

(I)  Dumont,  Rec,  des  Tr,  vol.  iii.  p.  662.  (m)  Schmauss,  2014. 

(n)  De  MartenSf  2, 1.  viii.  s.  338,  and  note  a. 
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the  minor  German  princes  in  Alsatia.  Upon  this  Treaty 
also>  Russia  has  more  than  once  rested  her  claim  to  interfere 
in  the  arrangements  of  the  German  constitution  (o). 

LVIII.  The  Treaty  of  Teschen  in  1779  closed  the  war 
which  had  broken  out  in  1777  with  respect  to  the  succession 
to  the  kingdom  of  Bavaria,  and  renewed  by  its  12th  Article 
the  Treaty  of  Westphalia.  This  Treaty  of  Teschen  was 
concluded  under  the  mediation,  specially  invoked  by  the 
contending  parties,  of  France  and  Russia,  and  by  the 
16th  Article  of  it  these  mediatorial  Powers  were  constituted 
Guarantees  of  its  provisions ;  one  of  which,  as  has  been 
stated,  was  the  renewal  of  the  Treaty  of  Westphalia. 

LIX.  By  the  12th  Article  of  the  Treaty  of  Vienna,  con- 
cluded between  Austria  and  Spain  in  1725,  the  latter  country 
bound  herself  to  guarantee  the  order  of  succession  in  Austria 
commonly  called  the  Pragmatic  Sanction,  guarantigiare 
quoque  spondet  eum  succedendi  ordinem^  quern  sua  Majestas 
CcBsareOy  &c.,  declaravit  et  stabilivit  (p).  France  bound 
herself  to  the  same  Guarantee  by  the  10th  Article  of  the 
Treaty  of  Vienna,  1738.  Austria,  on  the  other  hand, 
reciprocally  guaranteed  the  Order  of  Succession  to  the 
Ihrone  of  Spain,  in  the  same  Article  of  the  same  Treaty  of 
Vienna,  1725.     Prussia  also,  under  Frederick  William  I., 

(o)   Wheai<m,  Hist.  346  and  350. 

(p)  ''Sua  Majestas  Csesarea  adpromittit,  ordinem  succedendi  in  regno 
Hispanisd  receptum,  atque  per  tractatum  Trajectensem,  per  renuncia- 
tiones,  item  vi  quadruplicis  foederis  subsecutas,  nee  non  per  prsBsens  pacis 
instrumentum  confirmatnm,  tueri  se,  guarantiamque  desuper  prssstare,  et 
quoties  opus,  manutenere  velle ;  vicissim  Rex  HispanieD  tueri,  et  guaran- 
tigiare quoque  spondet,  eum  succedendi  ordinem,  quern  sua  Majestas 
CsDsarea  ad  mentem  majorum  suorum  in  serenissima  sua  domo  ex  pactis 
ejusdem  antiquis,  in  forma  perpetui,  indivisibilis,  ac  inseparabilis  fidei- 
commissi  primogenitura  affecti  pro  universis  sues  Majestatis  utriusque 
sexus  EEseredibus  et  successoribus  declaravit  et  stabilivit,  quique  subinde 
ab  ordinibus  et  statibus  universorum  Regnorum,  Archiducatuum,  Duca- 
tuum,  Principatuum,  Provinciarum,  ac  ditionum,  ad  serenissimam  domum 
Austriacam  jure  hsereditario  spectantium,  communi  omnium  voto  sus- 
ceptus,  ac  grato  submissoque  animo  agnitus,  atque  in  vim  legis  sanctio- 
nisque  pragmatic®  perpetuo  valitursD  in  publica  monumenta  relatus  fuit." 
^Sclimauss,  t.  i.  1986-7. 
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guaranteed  her  Pragmatic  Sanction.  The  result  tends  to 
justify  the  remark  of  Frederick  the  Greats  that  Guarantees 
were  like  filigree-work,  better  to  look  at  than  to  use  (y). 
Scarcely  had  the  Emperor  Charles  VI.  closed  his  eyes  in 
death,  before  the  vanity  of  his  elaborate  attempts  to  engage 
all  nations  to  secure  to  his  daughter,  Maria  Theresa,  the 
undivided  inheritance  of  her  father,  was  fully  manifested. 
Every  one  of  these  nations,  upon  the  most  frivolous  pretexts, 
disowned  the  obligations  of  the  solemn  Treaty  by  which  they 
had  bound  themselves  (r). 

The  character  of  the  Guaranteeship  undertaken  by  the 
great  European  Powers  with  reference  to  the  Duchies  which 
formed  an  integral  part  of  the  Crown  of  Denmark,  underwent 
much  discussion  at  a  recent  period.     These  Treaties  were — 

1.  The  Treaty  containing  the  British  Guarantee,  1720. 

2.  The  Treaty  containing  the  French  Guarantee,  1720. 

3.  The  Treaty  of  Copenhagen,  1727. 

4.  The  Treaty  containing  the  German  and  Russian  Gua- 
rantee, 1732  («). 

LX.  When  the  Parliament  of  the  British  Empire  had 
settled  the  succession  to  the  throne,  after  the  death  of  Queen 
Anne,  upon  the  Princess  Sophia,  Electress  and  Duchess 
Dowager  of  Hanover  (the  granddaughter  of  James  I.),  and 
upon  her  issue,  with  the  condition  that  they  should  be  mem- 
bers of  the  Church  of  England,  the  Government  were 
unhappily  not  content  with  this  domestic  pledge  for  the 
security  of  the  liberties  of  their  country,  but  insisted  on  its 
receiving  the  Guarantee  of  the  Powers,  who  became  con- 
tracting parties  to  many  of  the  Treaties  which  were  entered 
into  from  the  year  1713  to  the  Peace  of  Aix-la-Chapelle  in 
1748;  and  such  a  Guarantee  was  accordingly  rendered  by 


(q)  "Toutea  lee  garanties  de  mon  temps  Bont  comme  Touvrage  de 
filigitme,  plus  propre  k  satiafaire  les  yeux  qu'k  §tre  de  quelque  utiliW.** — 
Hutirtre  de  mon  Tempi  {(Euvres  potthumes),  t.  i.  c.  ix.  p.  229,  cited  by 
De  Martensy  1.  ii.  c.  ii.  s.  63,  n.  6. 

(r)  Wheatan,  Hut,  pp.  166-170, 

(«)  Twiu,  Duchies  of  ScMetwig  and  HoUteki,  pp.  120-151. 
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France,  Austria,  Spain,  and  especially  by  Holland,  in  the 
Treaty  of  1713,  called  the  Treaty  "  of  the  Guarantee  of  the 
"  Protestant  Succession  and  of  the  Dutch  Barrier,"  in  the 
second  article  of  which  the  statute  of  William  III.  is  re- 
cited (f). 

LXI.  It  may  be  well  to  cite  in  this  place  the  opinions  of 
two  eminent  persons,  both  with  no  mean  pretentions  to  be 
heard  upon  any  question  of  International  Jurisprudence, 
upon  the  conduct  of  Great  Britain  in  this  respect. 
The  Abbd  de  Mably  remarks  {v) : — 

n  est  surprenant  que  dans  le  moment  que  les  Anglois 
changent  leurs  loix  de  succession,  qu'ils  excluent  les 
*'  Stuarts  du  trone,  et  qu'ils  sentent  I'avantage  de  soumettre 
"  le  Prince  k  la  nation,  ils  se  lient  eux-mSmes  les  mains,  en 
**  voulant  que  toute  I'Europe  s'engage  k  maintenir  et  k 
*'  defendre  les  actes  que  leur  Parlement  a  passes  en  faveur 
**  de  la  Maison  de  Hanovre.  Cette  conduite  ne  sembla  pas 
prudente  aux  personnes  qui  sont  instruites  des  loix,  des 
principes,  et  des  int^rets  des  Anglois.  lis  devoient  se 
'*  bomer  k  exiger  de  leurs  voisins  qu'ils  ne  se  meleroient  en 
aucune  fa9on  de  leur  gouvemement ;  et  qu'ils  ne  favori- 
seroient  en  aucune  mani^re  les  personnes  qui  feroient  des 
entreprises  contraires  aux  actes  du  Parlement."  Quite  in 
accordance  with  this  opinion  is  that  of  Mr.  Jenkinson, 
afterwards  Earl  of  Liverpool,  expressed  in  his  celebrated 
defence  of  the  conduct  of  Great  Britain,  in  1758  (x) : — 
"  The  second  species  of  defensive  alliance,  which  subsists 
**  between  Great  Britain  and  Holland,  is  that  which  was 
"  first  agreed  to,  in  the  Treaty  of  Barrier  and  Succession 
"  of  October  29,  1709  ;  and  again  more  particularly  stipu- 
**  lated  in  another  treaty,  to  the  same  purpose,  of  January 
"  29,  1713.     The  design  of  this  treaty  is  the  guaranty 

(0  St.  12  &  13  Wm.  m.  c.  2. 

Schmaun,  1288.  (u)  Droit  Public,  t.  ii.  p.  156. 

(x)  Remarks  of  the  Earl  of  Liverpool  in  Discourse  on  the  Conduct  of 
the  Oovemment  of  Great  Britain  in  respect  to  Neutral  Nations,  pp.  75-6. — 
Cabinet  of  Scarce  and  Celebrated  Tracts,  published  at  Edinburgh, 


tt 
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*^  of  the  Dutch  barrier  on  the  one  part,  and  the  guaranty 
**  of  the  firmest  barrier  of  British  liberty — the  Protestant 
**  succession — on  the  other.  The  stipulations  are,  '  that  in 
**  '  case  either  should  be  attacked,  the  other  should  furnish, 
**  *  at  the  requisition  of  the  party  injured,  but  at  his  own  ex- 
*  pense,  certain  succours  there  expressed;  and  if  the  danger 
'  should  be  such  as  to  require  a  greater  force,  that  he  shall 
'  be  obliged  to  augment  his  succours,  and  ultimately  to  act 
*^  *  with  all  his  power  in  open  war  against  the  aggressor.'  I 
pretend  not  to  make  any  use  of  this  Treaty  in  the  present 
case,  and  only  mention  it  to  give  a  fuller  view  of  the 
"  alliances  which  subsist  between  us.  Here,  however,  I  will 
indulge  a  wish  that  the  case  of  this  guaranty,  as  far  as  it 
relates  to  the  rights  of  the  Crown  of  Great  Britain,  may 
never  again  exist.  /  always  read  with  sorrow  that  there 
ever  was  a  time  when  the  unfortunate  dissensions  of  our 
**  people^  in  a  point  where  the  whole  of  their  happiness  was 
**  concerned^  should  have  made  it  necessary  to  add  any  other 
'*  sanction  to  our  laws^  or  any  other  security  to  our  con-- 
'*  stitutional  rights^  than  such  as  our  own  power  can  afford 
"  them ;  these  daysy  however ^  of  shame  nowy  I  hppe^  are 
*'  passed.^ 

LXII.  The  doctriiie  and  practice  of  Guaranteeship,  in 
its  proper  sense,  i.e.  against  third  powers,  has  not  expired 
with  the  last  Treaty  of  Vienna ;  our  own  times  furnish  us 
with  two  instances,  as  memorable  as  any  that  preceded  them, 
in  the  creation  of  the  kingdoms  of  Greece  and  Belgium  (y). 
By  the  4th  article  of  the  Treaty  concluded  at  London  in 
1832  between  France,  Great  Britain,  Russia  and  Bavaria,  it 
is  provided  "  that  Greece  under  the  Sovereignty  of  Prince 
"  Otho  and  the  Guarantee  of  the  three  Courts,  shall  form  a 
"  monarchical^  independent  State."  The  other  conditions  of 
the  Treaty,  especially  the  limitations  which  follow  with 
respect  to  the  future  succession  to  the  throne,  and  the  con- 
dition that  the  crown  of  Greece  shall  never  be  worn  by  the 


(y)  Vide  antSf  vol.  i.  p.  115. 
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Sovereign  of  any  other  country,  were  of  course  equally  under 
the  Guarantee  of  these  Powers  (z). 

LXIII.  By  the  Treaties  between  Austria,  France,  Great 
Britain,  Prussia,  Bussia,  Holland  and  Belgium,  signed  at 
London  on  April  19,  1839,  it  is  declared  that  "La 
"  Belgique  formera  un  Stat  independant  et  perpetttellement 
"  neutre,  Elle  sera  tenue  d'observer  cette  neutrality  envers 
"  tous  les  autres  6tats."  From  the  period  of  the  breaking 
out  of  the  Bevolution  at  Brussels  in  1830  till  this  con- 
cluding Treaty,  a  variety  of  negotiations  and  a  vast  number 
of  protocols  passed  between  the  Powers  just  mentioned, 
relative  to  the  separation  of  Holland  and  Belgium ;  and  on 
November  15,  1831,  a  treaty  was  concluded  which  was 
in  all  its  essential  parts  literally  the  same  as  that  of  1839. 
All  these  negotiations  and  protocols,  as  well  as  the  Treaties 
of  1839,  show  that  the  peculiar  constitution  of  Belgiiun,  as 
an  independent  but  perpetually  neutral  state,  is  under  the 
Guarantee  of  the  five  Great  Powers,  and  the  arrangements 
with  respect  to  the  Duchy  of  Luxemburg  are  also  under  the 
Guarantee  of  the  Germanic  Confederation. 

It  should  be  observed  that  during  the  progress  of  the 
negotiations  respecting  Belgium,  the  intention  of  future 
interference  with  the  internal  and  domestic  affairs  of  that 
kingdom  was  distinctly  disclaimed  by  the  Guarantees  (a). 

The  further  Treaties  in  1870,  of  England,  France,  and 
Prussia,  for  securing  the  independence  of  Belgium,  were 
adverted  to  in  the  former  volume  (i). 

LXIIIa.  From  a  return  supplied  to  Parliament  in 
March  1871,  it  appeared  that  Great  Britain  had  entered  into 
Treaties  or  Conventions  of  Guarantee  to  a  greater  or  less 
extent  in  respect  of  the  following  States  and  countries: — 


(«)  Ih.  p.  117.    Article  of  the  Treaty  of  London,  1832. 

(a)  See  Letters  of  Augtria,  Russia,  Prussia,  and  England^  to  France, — 
Papers  laid  before  Parliament  as  to  Belgium,  p.  09. 

(6)  Vol.  i.  pp.  113, 596.  There  was  some  debate  on  treaties  of  guarantees 
in  the  House  of  Lords,  March  6, 1871. — Hansard,  yoL  cciy.  pt  v. 
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Belgium. — Treaties  of  1839  and  1870,  already  men- 
tioned in  this  chapter. 

LuxEMBOUBG. — Treaty  of  1867,  mentioned  in  vol.  i.  of 
this  work  (c). 

Gbeece. — Treaty  of  1832,  mentioned  in  vol.  i.  of  this 
work  {(f).  A  further  Treaty  of  1863  upon  the  accession  of 
the  present  Eong.  A  protocol  at  the  Conference  mentioned 
in  YoL  L  (e),  upon  the  proposed  imion  of  the  Ionian  Islands 
with  Greece.     A  subsequent  Treaty  in  1864. 

PoBTUGAL. — Various  Treaties  of  Alliance  and  Gua- 
rantee from  1373  to  1815. 

Pbussia. —  The  cessions  made  to  Prussia  by  Saxony  in 
1815  were  guaranteed  by  the  Treaty  of  Vienna. 

Sweden  and  Nobway. — Treaty  of  1855  referred  to  in 
voL  i.  (/). 

Switzerland. — Treaty  of  Vienna  in  1815  (y).  Treaty 
as  to  Neuchfttel  and  Valengin  in  1857  (A).  Treaty  of 
Vienna  in  1815,  and  Treaty  of  Frankfort  in  1819,  as  to  the 
neutrality  of  portions  of  Savoy  which  are  to  be  occupied  in 
time  of  war  by  Swiss  troops. 

TuBKEY. — Treaty  of  1856  mentioned  in  vol.  i.  (i).  Con- 
vention as  to  Moldavia  and  Wallachia  in  1858. 

There  are,  besides,  a  Treaty  with  Honduras  in  1856,  and 
a  Treaty  with  the  United  States  in  1850,  guaranteeing  the 
neutrality  of  proposed  ship  canals  between  the  Atlantic  and 
Pacific  Oceans. 

(c)  Vol.  i.  p.  609.  (d)  Vol.  i.  p.  115. 

(e)  Vol.  I  p.  109.  (/)  Vol.  i.  p.  603. 

O)  Vol.  L  p.  182.  (A)  Vol.  i.  p.  187. 

/'«•^   Vol    1    n    flft9 


(^}    vol.  L  p.  102. 

(f)  Vol.  i.  p.  602. 
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CHAPTER  VIII. 

INTEBPBETATION   OF   TBEATIE8  (a). 

LXIY.  (b.)  All  International  Treaties  are  covenants 
honcBjideij  and  are,  therefore,  to  be  equitably  and  not 
technically  construed  {c), 

LXY.  The  imperfection  of  language  as  an  instrument  of 

(a)  The  authorities  principally  relied  upon  in  this  Chapter  are — 

IHTTEfiNATIONAL  JUHISTS. 

Gfrotius,  1.  ii.  c.  xyi. 
Pitffendarf,  1.  y.  c.  xii. 
Vattelf  1.  T.  c.  xiL 
Butherforthf  b.  ii.  c.  yii. 
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Donellus  de  Jur,  Oiv,  L  i.  c.  xv. 

Pothier  on  Obligations,  p.  i.  c.  i.  art.  vii.,  translated  and  amplified  by 
Evans  J  vol.  i.  p.  58;  vol.  ii.  p..85y  number  6. 
Domat,  Pril,  t.  i.  s.  2 ;  tr.  ch.  12. 

ICODBBN. 

Savigny,  E,  R,  i.  Viertes  E^apitel. 

Miihlenbruch,  Doctrina  Pmidect,  i.  ss.  68-65,  s.  115. 

PlTBLIOISTS. 

Suarez,  De  Leg,,  &c.  1.  vL 

Story  on  the  American  ConstUution,  yoL  i.  c.  y. 

Wbitebs  onf  ENeiiBH  Law. 

Broom*»  Legal  Maxims,  c.  yiii.  The  Interpretation  of  Deeds  and  Written 
Instruments, 

Bacon  (Matthew),  Abridgment,  tit.  Statutes,  i.  Rules  to  be  (Served  in 
the  Construction  of  a  Statute, 

WUdman^s  International  Law,  i.  pp.  177-185. 

(b)  Qrot,  1.  ii.  c.  xyi.    De  Interpretatione, 

(c)  lb,  1.  ii.  c.  xyi.  11.  "  Discrimen  actuum  bonie  fidei  et  stricti  juris 
quatenuB  ex  jure  est  Romano,  ad  jus  gentiiun  non  pertinet.'' 

Makass  y.  Maltass,  1  Eobirtson  Reports,  p.  76. 
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expressing  intention  must  occasionally^  if  there  were  no  other 
reasons^  render  interpretation  necessary  (d). 

But  in  truth  there  are  other  reasons ;  in  all  laws  and  in 
all  conventions  the  language  of  the  rule  must  be  general 
and  the  application  of  it  particular.  Moreover^  cases  arise 
which  have^  perhaps,  not  been  foreseen,  which  may  fall  under 
the  principle,  but  which  are  not  provided  for  by  the  letter,  of 
the  law  or  contract.  Circumstances  may  give  rise  to  real  or 
apparent  contradictions  in  the  different  dispositions  of  the 
same  instrument,  or  of  another  instrument,  in  pari  materia, 
which  may  require  to  be  reconciled.  These  are  difficulties 
which  may  arise  between  contracting  parties  disposed  to  act 
honestly  towards  each  other.  But  they  may  not  be  so 
disposed ;  one  of  them  may  endeavour  to  avoid  his  share  of 
the  mutual  obligation.  Indeed  there  is  no  need  for  a  priori 
reasoning  on  a  subject  amply  demonstrated,  both  in  the 
covenants  of  individuals  and  the  Treaties  of  States,  to  be  a 
matter  of  practical  necessity. 

LXVI.  The  interpretation  is  the  life  of  the  dead  letter ; 
but  what  is  meant  by  the  term  "  interpretation  "  ?  The 
meaning  which  any  party  may  choose  to  affix  ?  or  a  meaning 
governed  by  settled  rules  (e)  and  fixed  principles,  originally 
deduced  from  right  reason  and  rational  equity,  and  subse- 
quently formed  into  laws  ?  Clearly  the  latter.  The  necessi- 
ties of  the  great  society  of  States  as  much  demand  such  laws 
for  the  exposition  of  their  Treaties  as  the  necessities  of  each 
individual  State  for  the  covenants  of  their  subjects.  The 
rules  by  which  International  covenants  are  interpreted,  have 
been  collected  by  jurists  both  from  the  Boman  law  itself,  from 
coomientators  upon  that  law,  and  from  the  writings  of  Inter- 


(d)  "  Sed  quia  intemi  actus  per  se  spectabiles  non  sunt,  et  certi  aliquid 
fitatuendum  est,  ne  nulla  sit  obligation  si  quisque  sensum  quern  vellet  siM 
affingendo  liberare  se  posset ;  ipsa  dietante  naturali  ratione  jus  est  ei,  cui 
quid  promissum  est,  promissorem  cogere  ad  id  quod  recta  interpretatio 
fluggerit,  nam  alioqui  res  exitum  non  reperiret :  quod  in  moralibus  pro 
impoaeibili  habetur.'' — Orotius,  1.  iL  c.  xvi.  &  1. 

(«)   Vattel,  ib.  6.  266. 
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national  Jurists.  Grotius^  Puffendorf^  Vattely  and  Ruilter^ 
forth^  have  each  written  chapters  upon  this  subject,  which 
have  obtained  general  approbation  from  the  manifest  equity 
of  the  doctrines  which  they  contain,  and  the  clear  manner  in 
which  they  are  expressed.  But  great  advantage  is  to  be 
derived  from  the  writings  of  Suarez  and  DonelluSy  Pothier 
and  Domatj  who  have  treated  the  subject  of  the  interpreta- 
tion of  laws  and  covenants  in  a  manner  which  combines 
the  profoundest  reasoning  with  the  most  perspicuous  arrange- 
ment. The  value  of  such  writers,  as  expounders  of  Inter- 
national as  well  as  of  Public  Law,  has  already  been  dwelt 
upon(/). 

Sound  principles  upon  this  subject  are,  moreover,  to  be 
found  scattered  up  and  down  the  pages  of  the  Boman  Law, 
with  respect  to  the  interpretation  of  contracts  (y),  laws, 
and  testaments.  The  Boman  Lawyers  were,  indeed,  apt  to 
confound  the  limits  of  interpretation  and  of  explanation  by 
a  new  law;  but  they  were  careful  not  to  apply  to  the 
Public  Treaty  (publica  conventio)  {h)  the  peculiarities  at- 
tending the  forms  and  rules  of  the  private  covenant  (i). 
There  is  a  manifest  distinction  between  Laws,  and  Covenants 


(/)  Vol.  i.  p.  66. 

(ff)  Savigny  remarks  (Obligationenrecht,  ii.  189),  that  with  respect  to 
eofUracts,  tliese  principles  are  of  a  very  general  character,  and  scarcely 
afford  any  aid  beyond  that  which  an  intelligent  and  dispassionate 
consideration  of  each  particular  case  would  discover.  This  may  he 
so ;  but  the  circumstance  adds  to  their  value  as  rules  of  Interpretation 
of  Contracts  between  States  having  no  common  superior. — Vide  ante, 
YoL  i.  pt.  i.  c.  ix. 

(h)  Dig.  ii.  14,  6,  Be  Pactis. 

(f)  OaiuSf  iii.  s.  94.  Having  remarked  that  only  Homan  citizens  could 
validly  contract  in  the  formula,  "  Spondes  P  Spondeo,**  he  continues, 
"Undedicitur,imo  casu  hoc  verbo  peregrinum  quoque  obligari  posse,  velut 
A  Imperator  noster  Principem  alicujus  peregrini  populi  de  pace  ita  in- 
terroget:  Pacem  futuram  spondes  P  vel  ipse  eodem  modo  interrogetur. 
Quod  nimium  subtUiter  dictum  est ;  quia  si  quid  adversus  pactianem  fiat 
turn  ex  itipulatu  agitur,  sedjure  belli  res  vindicaturJ^  This  passage  is  cited 
by  Savigny,  E,  R,  i.  810,  n.  e.  It  affords  an  additional  proof  that  the 
Bomans  were  not  ignorant  of  International  Law.—  Vide  ante,  vol.  i.  p.  32, 
&c.|  App,  n. 
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or  Treaties,  which  modifies  in  some  degree  the  application  of 
the  rules  of  interpretation,  transferred  from  the  former  to  the 
latter.  The  Law  enacted  by  the  Supreme  Power  of  the  State 
is  to  be  interpreted  according  to  the  intention  of  that  one 
power.  The  Covenant  or  Treaty  contracted  by  two  or  more 
parties  is  to  be  interpreted  with  reference  to  the  intention  of 
them  all — "  conventio  seu  pactio  est  duorum  vel  plurium  in 
"  idem  placitum  consensus  "  (J).  It  is  proposed  to  give  a  con- 
cise statement  of  those  leading  principles  and  rules,  which 
appear  to  be  sanctioned  by  the  reason  of  the  thing,  by  usage, 
by  theauthority  of  jurists,  and  by  the  rules  and  analogies  of  the 
Roman  Law  (A),  with  respect  to  the  interpretation  of  Treaties. 
LXVII.  The  general  heads  under  which,  for  the  sake 
of  perspicuity,  we  may  range  the  principles  and  rules  of 
Interpretation  are  the  following  : — 

a.  Authentic  Interpretation,  that  is,  the   exposition 
supplied  by  the  Lawgiver  himself  (Z). 

/?.   Usual  Interpretation,  that  which  is  founded  upon 
usage  and  upon  precedent. 

7.  Doctrinal  Interpretation ;  that  which  is  founded 
upon  a  scientific  exposition  of  the  terms  of  the  instru- 
ment, and  which,  according  to  many  jurists,  is  the  only 
interpretation  properly  so  called.     This  again  admits  of 
a  subdivision  into,    1,    Grammatical,  and,   2,  Logical 
exposition. 
LXVIII.    Authentic   Interpretation^  in  its   strict  sense, 
means  the  exposition  given  by  the  Lawgiver  himself;  it  is 
llierefore,  strictly   speaking,    inapplicable  to  the    case  of 
Treaties ;  but  a  contemporanea  expositio  may  be  gathered 
from  the  acts  of  the  parties  which  preceded,  accompanied, 
and  followed  soon  after  the  making  of  the  Treaty.  In  truth, 
however,  this  kind  of  interpretation  generally  takes  the  form 


(J)  Dig.  ii.  14, 1,  8. 1. 
Bawyer'B  Third  Reading, 
(k)  Vide  ante,  vol.  i.  pp.  17,  70. 

(/)  Cod.  L  14,  12.     ''Tain  conditor  quam  interpiee  legum  aolus 
Imperator  juste  ezistimabitur." 

TOL,  II.  H 
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of  a  new  law,  reciting  and  removing  the  doabts  of  the  old 
one ;  and  this  mode  of  interpretation  may,  of  course,  be 
adopted  in  the  case  of  Treaties.  The  contracting  Powers 
may  promulgate  a  subsidiary  and  explanatory  Treaty,  the 
preamble  of  which,  like  the  preamble  of  a  Statute,  may 
be  declaratory  with  respect  to  existing  doubts  upon  the 
construction  of  a  former  convention.  But  this  is,  in  fact, 
not  so  much  a  particular  mode  of  interpretation,  as  the  en- 
actment of  a  new  law,  or  the  conclusion  of  a  Treaty,  as 
the  case  may  be. 

LXIX.  Usual  Interpretation  is,  in  the  case  of  Treaties, 
that  meaning  \vhich  the  practice  of  nations  has  affixed  to  the 
use  of  certain  expressions  and  phrases,  or  to  the  conclusions 
deducible  from  their  omissions,  whether  they  are  or  are  not 
to  be  understood  by  necessary  implication.  A  clear  usage  is 
the  best  of  all  interpreters  between  nations,  as  between  indi- 
viduals ;  and  it  is  not  legally  competent  to  either  nation  or 
party  to  recede  from  its  verdict  (m). 

LXX.  Doctrinal  Interpretation  is,  as  has  been  said,  either, 
1,  Grammatical  or  Philological;  or,  2,  Logical;  and  first, — 

As  to  Grammatical  Interpretation,  we  must  not  confound 
translation  and  etymology  with  interpretation.  It  has  been 
well  observed  (w)  that  though  it  may  not  be  easy  to  determine 
with  exact  precision  where  the  province  of  the  grammarian 
and  the  lexicographer  ends  and  that  of  the  interpreter  begins, 
and  though  their  provinces  may  be  scarcely  distinguishable 


(m)  Minime  sunt  mutanda,  quae  interpretationem  certain  semper 
habuerunt"— D^.  i.  3,  23. 

^  Si  non  appareat  quid  actum  est,  erit  consequens  ut  id  sequamur  quod 
in  regione  in  qua  actum  est  frequentatur." — lb,  L.  17, 34. 

''  £i  obscuris  inspici  solet,  quod  yerisimilius  est,  aut  quod  plerumque 
fieri  solet."— /ft.  114. 

*'  Si  de  interpretatione  legis  qusBratur,  in  primis  inspiciendum  est  quo 
jure  civitas  retro  in  ejusmodi  caiibus  usa  fuisset :  optima  enim  est  legum 
inter pres  consuetudo.'* — Ih,  i.  3,  37. 

"Nam  Imperator  noster  Severus  rescripsit:  in  ambiguitatibus,  quas 
ex  legibus  proficiscuntur,  consuetudinem,  aut  rerum  perpetuo  similiter 
judicatarum  autoritatem,  vim  legis  obtinere  debere.^' — lb,  38. 

(n)  JRutheffarthf  b.  2,  c.  vii 
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upoD  their  confines,  yet  that  m  their  remote  extremities,  and 
for  practical  purposes,  they  are  sufficiently  distinct.  A 
competent  knowledge  of  the  language  in  which  the  covenant 
is  written  is,  in  fact,  necessarily  supposed  to  precede  or 
accompany  the  work  of  interpretation ;  and  with  respect  to 
etymological  refinements,  they  can  but  rarely  have  any  place 
in  the  legitimate  construction  of  a  law  or  contract ;  tHe  mean- 
ing of  the  words  employed  by  the  lawgiver,  or  by  the  parties, 
is  to  be  sought  in  the  common  usage  and  custom,  which 
indicate  the  consent  of  those  who  use  them,  that  they  should 
bear  a  particular  meaning  («). 

It  certainly  may  happen,  that  the  meaning  affixed  by  con- 
temporaneous use  and  practice,  upon  the  particular  words 
employed,  may  have  undergone,  through  lapse  of  time  and 
change  of  fashion,  so  much  subsequent  alteration,  that  the  due 
construction  of  the  instrument  may  require  a  knowledge  of 
the  antiquated  as  well  as  of  the  present  use  of  the  words, 
though  such  an  instance  would  probably  be  of  an  exceptional 
character.  There  are,  however,  certain  general  rules  of 
literal  interpretation,  which  have  been  sanctioned  by  all 
jurists,  and  which  should  be  mentioned  in  this  place. 

1.  The  principal  rule  has  been  already  adverted  to,  namely, 
to  follow  the  ordinary  and  usual  acceptation,  the  plain  and 
obvious  meaning  of  the  language  employed.  This  rule  is, 
in  fact,  inculcated  as  a  cardinal  maxim  of  inteipretation 
equally  by  civilians  and  by  writers  on  International  Law. 

Vattel  says  that  it  is  not  allowable  to  interpret  what  has 
no  need  of  interpretation.  If  the  meaning  be  evident,  and 
the  conclusion  not  absurd,  you  have  no  right  to  look  beyond 
or  beneath  it,  to  alter  or  add  to  it  by  conjecture.  Wolff 
observes,  that  to  do  so  is  to  remove  all  certainty  from  human 
transactions  (/?).  To  afi^  a  particular  sense,  founded  on  etymo- 


(o)  Butherforthf  b.  2,  cc.  7-9. 

(p)  **  Standum  omnino  est  lis,  qu£B  verbis  expressis,  quorum  manifestuB 
est  sigDificatus,  indicata  fuerunt,  nisi  omnem  a  negotiis  humanis  certitu- 
dinem  removere  mlueris.'' — Jtu  Nat,  part  vii.  d«  823. 

H  2 
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logical  or  other  reasons^  upon  an  expression,  in  order  to  evade 
the  obligation  arising  from  the  customary  meaning,  is  a  fraudu- 
lent subterfuge  aggravating  the  guilt  of  the  foedifragous  party, 
"  fraus  enim  adstringit  non  dissolvit  perjurium  "  (q).  Vattel 
cites  as  instances  of  such  conduct,  the  act  of  a  Turkish 
Emperor,  who  having  promised  a  man  to  spare  his  head, 
caused  him  to  be  cut  in  two,  through  the  middle  of  the  body ; 
and  the  act  of  Tamerlane,  in  ordering  the  soldiers,  whose 
blood  he  had  promised  not  to  shed,  to  be  buried  alive. 

In  such  cases  as  these,  the  fraud  is  flagrant;  but  the  prin- 
ciple, by  which  they  are  condemned,  applies  to  all  cases  in 
which  an  attempt  is  made 

"  To  palter  with  us  in  a  double  sense, 
''  To  keep  the  word  of  promise  to  our  ear, 
"  And  break  it  to  our  hope  **  (r). 

2.  The  construction  is  to  be  derived  from  a  due  consideration 
of  the  language  of  the  whole  instrument,  and  not  from  that 
of  particular  portions  or  sentences  of  it,  or  in  the  language 
of  Donellus  (^),  ^^  antecedentia  ipsius  legis  et  sequentia  in 
"  primis  spectanda,  ex  his  ambiguitas  ssepe  explicatur"  (t). 


"  Non  aliter  a  significatione  verborum  recedi  oportet,  quam  cum  mani- 
feetum  est  aliud  sensisse  testatorem." — Dig,  xxzii.  i.  69. 

Upon  this  passage,  Danellua  remarks,  **  De  testatore  hoc  scriptum  est 
in  L  non  aliter,  D.  de  leg.  8,  sed  multo  magis  ad  legislatores  pertinet, 
qui  intelligentes  cum  sint,  et  in  commune  quid  prsecipiant  et  consulant, 
dant  operam,  ut  quam  maxime  significanter  et  perspicue  loquantur,  ut 
intelligantur  ab  iis,  quibus  consultum,  et  quos  eosdem  legi  parere  volunt, 
ac  propter  peritiam  loquendi  et  doctrinam  reriun  multo  facilius  id  con- 
sequi  possunt,  quam  privati  testatores.  Unde  intelligimus,  si  yerbum  idem 
proprie  quid  significet,  et  aliud  improprie  sen  abusive,  propriam  significa- 
tionem  verbi  sequendam  esse.  Sed  hoc,  ut  dixi  hactenus,  nisi  appaxeat 
aliud  sensisse  legem.'' — Camm.  de  Jtw,  Civ,  i.  c.  15,  0,  43, 

"  Verbum  hoc :  «i  quis,  tam  masculos  quam  feminas  complectitur.** — 
Dig,  L.  16, 1  (De  Verbarum  significatione), 

'^  Nurus  appellatio  etiam  ad  pronurum  et  ultra  porrigenda  est.'' — lb,  L. 
16,50. 

iq)  Cic.  de  Of,  1,  3,  c.  32, 113.  (r)  Macbeth,  act  v.  sc.  7. 

(b)  Comm,  de  Jur,  Civ,  i.  15,  p.  43. 

It)  ''Incivile  est,  nisi  tota  lege  perspecta,  una  aliqua  particula  ejus 
poposita  judicare  Tel  respondere." — Dig,  L  3,  24. 
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It  may  be  necessary  to  affix  a  different  signification  to  the 
same  term  in  different  parts  of  the  same  instrument,  the 
term  being  construed  according  to  the  subject  matter,  pro 
subjecta  materia  (m).     Vattel  illustrates  this  position  by  an 
example  showing  that  the  word  dai/  might  be  employed  in 
two  meanings  in  one  and  the  same  Treaty.     It  might  be 
stipulated  in  a  Treaty  that  there  should  be  a  truce  for  fifty 
days,  upon  the  condition  that  during  eight  successive  days 
the  belligerent  parties   should,  through  their  agents,  en- 
deavour to  effect  a  reconciliation  ;  the  Jifty  daysoi  the  truce 
would   be   days  and  nights  or  days  of  twenty-four  hours, 
according  to  the  ordinary  legal  computation ;  but  it  would 
be  irrational  to  contend  that  the   condition  would  not  be 
fulfilled  unless  the  agents  of  the  belligerent  parties  were, 
during  the  eight  days,  to  labour  night  and  day  without  in- 
termission. 

3.  Words  of  art,  or  technical  words,  are  to  be  construed 
according  to  their  technical  meaning.  This  is  as  universal 
a  maxim  as  any  that  can  be  found  in  jurisprudence.  It 
finds  its  application  in  International  Jurisprudence  chiefly 
upon  questions  of  geographical  or  local  distinctions  (x). 

"  IndvUey  id  est  iniquum  et  contra  jus." — DaneUuSf  Comm,  de  Jur,  Civ, 
1, 13,  p.  82. 

Vattd,  1.  2,  c.  17,  285. 

(u)  **  Pr»ter  haeic  multa  reperimua  tractata  et  de  petitione  hereditatis, 
et  de  distractis  rebus  hereditariia,  et  de  dolo  prssterito,  et  de  fructibus, 
de  quibuB,  quum  forma  senatusconsulto  sit  data^  optimum  est,  ipsius 
senatusconsulti  interpretationem  facere,  verbis  ejus  relatis."  Then  follow 
the  words  of  the  S.  ConnUtumf  and  the  rule  deduced  is,  "  Aptanda  est 
igitur  nobis  singulis  verbis  senatusconsulti  congruens  interpretatio." — Diff, 
V.  8,  20,  6. 

'*  Utrum  autem  omne  pretium  restituere  debebit  bonsB  fidei  possessor, 
an  vero  ita  demum,  si  factus  sit  locupletior  P  videndum ;  finge  pretium 
acceptum  vel  perdidisse,  vel  consumsisse,  vel  donasse.  Et  yerbum  quidem : 
perveniue,  ambiguum  est,  solumne  hoc  contineat,  quod  prima  ratione 
fuerit,  an  vero  et  id,  quod  durat  ?  £t  puto  sequentem  clausulam  sena- 
tusconsulti sequendam,  etsi  hsdc  sit  ambig^,  ut  ita  demum  computet,  si 
fiEU^tus  sit  locupletior." — lb,  s.  23. 

{x)  Qrot.  n.  16, 18 ;  IH.  20,  83. 

Vattd,  iv.  s.  ^. 

Sir  X.  Jenkins,  n,  786. 
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LXXI.  The  principles  which  have  been  laid  down  may 
suffice  for  the  due  interpretation  of  those  Treaties  in  which 
the  language  clearly  expresses  the  intention  of  the  contract- 
ing parties,  and  with  respect  to  which  there  is  no  circum- 
stance which  prevents  us  from  recognising  this  intention  so 
expressed,  as  containing  the  true  meaning  of  the  contract. 

LXXII.  We  have  now  to  consider  those  cases  in  which 
the  language  (y)  employed  gives  rise  to  a  doubt  as  to  the 
intention  of  the  contracting  parties,  and  therefore  requires 
for  its  elucidation  a  Zo^ica/.  interpretation.  This  doubt  may 
be  occasioned  either  by  the  uncertainty  or  by  the  impropriety 
of  the  language. 

Each  of  these  divisions  may  admit  of  separate  rules  of 
interpretation.  There  are,  however,  certain  general  rules 
which  may  be  said  to  be  equally  and  without  distinction 
applicable  to  both. 

LXXIII.  (z.)  First, — The  rule  which  has  already  been 
adverted  to,  of  deriving  the  interpretation  of  a  particular 
passage  from  a  comparison  with  the  whole  context  of  the 
instrument^  and  which  mode  of  interpretation  belongs  as  . 
much  to  the  logical  as  to  the  grammatical  division  of  the 
subject.  Mr.  Wildman  illustrates  this  position  by  the 
following  example : — "  The  ninth  article  of  the  Treaty  of 
"  Utrecht  provided  that  the  port  of  Dunkirk  should  be 
"  destroyed.  *  Nee  dicta  munimenta  portus  moles  aut 
^^  *  aggeres  denuo  unquam  reficiantur.'     The  plain  inten- 


(y)  "  Scripti  et  voluntatis  frequentissima  inter  consultos  quoestio  est : 
et  pars  magna  controversiie  jurifl  hinc  pendet.*- — QuintU,  Inst.  Orator, 
lib.  vii.  c.  6. 

(z)  "  Deprehenditur  sententia  aogustior  seu  lex  plus  scripsisse,  minus 
sensisse,  quatuor  ex  rdms\  quarum  in  singulis  si  verba  ex  sententia 
temperariy  nee  longius  produci  animadverterimus,  tum  veram  esse  legem 
interpretationis  quam  dixi  intelligemus.  Deprehenditur  igitur  ex  his 
rebus :  (1)  ex  aliis  partibus  ejusdem  legis ;  (2)  ex  ratione  legis ;  (3)  ex 
sequitate ;  (4)  ex  aliis  legibus.  Quae  omnia  cum  ad  sententiam  ct  vim 
legis  cognoscendam  pertineant,  diligenter  in  omnibus  rebus  qusereuda  et 
spectanda  sunt/' — Danellus,  Comm.  de  Jwr,  Civ,  i.  13,  p.  31. 

Diff,  L.  16, 126,  contains  a  good  illustration  of  the  rule. 
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"  tion  of  this  stipulation  waa  to  prevent  the  existence  of  a 
"  French  port  of  military  equipment  in  the  midst  of  the 
"  Channel.  The  King  of  France,  while  he  was  destroying 
"  the  port  of  Dunkirk,  in  accordance  with  the  article  of  the 
Treaty,  was  constructing  at  Mardick,  at  the  distance  of  a 
league,  another  port  of  greater  dimensions  and  importance. 
"  The  English  Government  remonstrated  upon  the  absurdity 
of  putting  such  a  literal  construction  upon  the  article  as 
would  entirely  defeat  its  object  (a) ;  and  the  French 
Government  ultimately  acquiesced,  and  discontinued  the 
works  (i).  It  was  stipulated  by  the  fourth  article  of  the 
Treaty  between  France  and  England,  concluded  at  the 
Hague  in  1777,  that  no  new  port  should  be  formed  within 
two  leagues  of  Dunkirk  and  Mardick  "  (c). 
Secondly  (rf), — The  rule  of  considering  the  ground  or  rea- 
son {ratio  legis)  in  which  the  Treaty  originated,  and  the 
object  of  those  who  were  parties  to  it.  This  is  a  less  safe 
and  less  certain  mode  of  interpretation,  and  one  which  re- 
quires more  caution  in  its  use  and  application. 

Thirdly, — The  rule  of  instituting  a  comparison  between 
the  Treaty  in  dispute  and  other  Treaties,  whether  prior,  pos- 
terior, or  contemporary,  upon  the  same  subject  and  between 
the  same  parties.  This  is  a  source  from  which  the  intention 
of  the  contracting  parties  may  generally  be  fairly  and  safely 
derived  ;  at  all  events  it  may  be  derived  from  this  source  in 
a  less  suspicious  manner  than  from  a  reference  to  those 
facts  and  circumstances  (themselves,  perhaps,  a  matter  of 
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(d)  OrotiuBy  ii.  16,  xx.  2,  3.  (6)  FloMf  iv.  388,  et  seq. 

(c)  Wildman^fi  Intern.  Law,  vol.  i.  p.  178. 

(d)  "Si  generalem  alir^uam  orationem  legis  alia  pars  ejusdem  le^s 
nominatim  non  mutabit,  aut  minuet :  secundo  loco  ratio  legis  consulenda 
eet.  Ex  hac  prsecipue  voluntas  et  sententia  legis  perspicitur.  Quin  imo 
ratio  nihil  est,  nisi  voluntas  legis :  siquidem  ratio  et  causa  legis  est  id, 
quod  lex  sibi  propositum  habuit,  ut  legem  constitueret ;  id,  propter  quod 
lex  lata  est,  et  sine  quo  lata  non  esset ;  denique  quod  lex  in  jure  consti- 
tuendo  consequi  voluit.** — Dondlus,  Comm,  de  Jur,  Civ,  i.  13,  p.  32,— 
Orat.  ii.  16,  8. 
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dispute)^  which  immediately  preceded  the  conclusion  of  the 
Treaty  {e). 

Fourthly, — The  rule  of  having  regard  to  the  consequences, 
to  the  justice  or  injustice,  advantage  or  disadvantage,  which 
would  ensue  from  aflixing  a  particular  meaning  to  the 
doubtful  expressions. 

This  is,  indeed,  a  mode  of  interpretation  to  which  recourse 
must  be  still  more  sparingly  and  more  cautiously  had. 

Fifthly, — When  a  provision  or  clause  in  a  Treaty  is 
capable  of  two  significations,  it  should  be  imderstood  in  that 
one  which  will  allow  it  to  operate,  rather  than  in  that  which 
will  deny  to  it  effect  (/).  Thus,  according  to  Municipal 
Law,  if  in  a  partition  between  Peter  and  Paul,  it  is  agreed 
that  Peter  shall  have  a  way  over  his  land,  though  in  strict 
grammatical  construction  this  would  mean  his  own  land ;  yet 
as  in  that  sense  the  agreement  would  be  nugatory,  it  must 
be  construed  to  mean  the  land  of  Paul  {g).  This  rule  is 
perhaps  a  corollary  from  that  which  has  been  already  stated, 
viz.,  that  the  intention,  rather  than  the  words,  of  the  con- 
tracting parties  is  to  be   considered.     Both  rest  on  the 


(0)  '^  Non  est  noyuin,  ut  priores  leges  ad  posteriores  trahantur." — Dig, 
L  8,  26. 

''  Ideo,  quia  antiquiores  leges  ad  posteriores  trahi  usitatum  est,  semper 
quasi  hoc  legibus  inesse  credi  oportet  ut  ad  eas  quoque  personas  et  ad  eas 
res  pertineant,  quad  quandoque  similes  erunt.'^ — Ih,  27. 

''  Sed  et  posteriores  leges  ad  priores  pertinent,  nisi  contrarise  sint ;  idque 
multis  argumentis  probatur." — lb,  28. 

(/)  ^'  Quoties  in  stipulationibus  ambigua  oratio  est,  commodissimum  est 
id  accipi,  quo  res,  qua  de  agitur,  in  tuto  sit.** — Dig,  xlv.  i.  80. 

{g)  Pothier  {Evan^  transl,)  i.  p.  64. 

''  Si  tibi  peciiniam  donassem,  ut  tu  mibi  eandem  crederes,  an  credita 
fieret  P  Dixi  in  bujusmodi  propositionibus  non  propriis  verbis  nos  uti ; 
nam  talem  contractum  neque  donationem  esse,  neque  pecuniam  creditam ; 
donationem  non  esse,  quia  non  ea  mente  pecunia  daretur,  ut  omnimodo 
penes  accipientem  maneret;  creditam  non  esse,  quia  exsolvendi  causa 
magis  daretur,  quam  alterius  obligandi.  Igitur  si  is,  qui  pecuniam  hac 
conditione  accepit,  ut  mibi  in  creditum  daret,  acceptam  dederit,  non  fore 
creditam;  magis  enim  meiun  accepisse  intelligi  debeo.  Sed  hsec  iutclli- 
genda  sunt  propter  subtilitatem  yerborum ;  benignius  tamen  est,  utrumque 
valere." — Dig,  xii.  i.  20. 
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presumption  of  common  sense^  that  no  contract  is  entered 
into  with  the  intention  of  being  nugatory  (A). 

Sixthly, — When  the  same  provision  or  sentence  expresses 
two  meanings,  that  one  which  most  conduces  to  carry  into 
effect  the  end  and  object  of  the  Convention  should  be 
adopted  (i). 

Seventhly, — An  ambiguity  in  the  terms  of  a  Convention 
may  sometimes^ — due  regard  being  of  course  had  to  the 
subject  matter, — be  explained  by  the  common  use  of  those 
terms  in  the  country  with  respect  to  which  more  especially 
the  engagement  is  made  (j). 

Eighthly, — The  rule,  that  the  influence  and  authority  of 
tuoffe  in  the  interpretation  of  private  covenants  is  such,  that 
customary  clauses,  though  not  expressed,  are  held  to  be  con- 
tained therein,  is  in  its  spirit  applicable  to  International 
covenants  (A). 

LXXIV.  We  have  now  to  consider  the  cases  in  which 
doubt  arises  from  the  uncertainty  of  the  expression;  and 
first,  as  to  the  nature  of  this  uncertainty.  It  will  generally 
be  found  to  arise  either  from — 1,  incompleteness:  or  2, 
ambiffuity. 

LXXV.  The  uncertainty  caused  by  incompleteness  par- 
takes of  the  character  of  a  speech  interrupted,  before  the 


(fi)  **  Omnia  hominom  &cta  ad  scopum  aliquem  atque  finem  tendunt, 
unde  sibi  yel  aliis  utilitatem  quandam  expectant.^ — Ctc.  de  Fin.  1.  i. 
clO. 

(0  "Quoties  idem  sermo  duas  sententias  exprimit^  ea  potissimum 
accipietuTi  quae  rei  gerendaB  aptior  est.** — Dig,  L.  17,  67. 

Compare  also  Diff,  xxiv.  i.  52. 
Dtff,  xix.  ii.  16,  4. 
Diff.  xix.  ii.  18. 

(J)  "  Semper  in  stipulationibus  et  in  ceteris  contractibus  id  sequimur 
quod  actum  est.  At  si  non  appareat,  quid  actum  est,  erit  consequens,  ut 
id  sequamur,  quod  in  regione,  in  qua  actum  est,  frequentatur." — Diff,  L. 
17,34. 

(k)  <<  In  contractibus  tacite  veniunt  ea  quad  sunt  moris  et  consuetudinis.'* 
— PotMer  {Evans'  trans,)  vol.  i.  p.  66.  "  In  obscuris  inspici  solet,  quod 
verisimilius  est,  aut  quod  plerumque  fieri  solet." — Dig,  L.  17, 114. 
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thought  intended  to  be  conveyed  by  it  has  been  fully 
uttered  (Z). 

The  Roman  Law  furnishes  instances  of  such  incompleteness y 
referring  to  cases  in  which  the  law  has  required  a  deed  or 
act  of  business  to  be  attested  by  witnesses^  but  has  omitted 
to  specify  the  number  (m);  or  where  a  testator  has  required 
a  sum  of  money  to  be  paid,  but  omitted  to  specify  the  amount 
or  the  coin  (n). 

LXXVI.  The  uncertainty  arising  from  ambiguity  is 
more  important  in  its  character  and  more  frequent  in  its 
occurrence.  It  is  of  two  kinds  :  1,  The  ambiguity  of  single 
expressions  {singulorum  verborum) ;  2,  The  ambiguity  which 
springs  from  the  general  construction  {compositione  orationis) 
of  the  instrument  (o). 

LXXVII.  The  ambiguity  of  single  expressions  arises 
when  one  object  only  is  intended  to  be  designated,  but  the 
expression  used  for  the  purpose  embraces  more  than  one. 
In  civil  affairs  this  happens  more  frequently  with  respect  to 
the  testaments  and  contracts  of  individuals,  than  with  respect 
to  public  laws ;  but  the  Treaty  or  International  Covenant, 
it  must  be  remembered,  partakes  of  the  character  both  of  a 
law  and  a  contract.  The  Koman  Law  suggests  as  instances 
of  this  kind  of  ambiguity,  testaments  in  which  the  slave 

(/)  Savigny,  JR,  R,  i.  36. 

(m)  Nov,  107,  ci.  In  the  preface  to  this  novel,  it  is  remarked  that 
the  wills  of  testators  were  often  so  imperfectly  expressed,  that  they  re- 
quired Diviners  rather  than  Interpreters :  ' '  E^r  rotravrriv  do-ac^eiav  r^^X^ov, 
&(rr€  fiavT€a>v  ftaWov  $  ipfiTjv€a>v  ravra  jrpoo'dt'ia'Bcu"  So  the  English 
lawyers  have  a  maxim,  "Divinatio  non  interpretatio  est  quae  omnino 
recedit  a  literal' 

(n)  "  Et  si  plures  fuerint  testes  adhiHti,  sufficit  solennem  numerum 
exaudire.**  .  .  .  .  "  Sed  et  si  notam  postea  adjecerit  legato  vel  sua 
Yoce  vel  litteris,  vel  summam,  vel  nomen  legatarii,  quod  non  scripserat, 
vel  nununorum  qualitatem,  an  recte  fecerit  P  Et  puto  etiam  qualitatem 
nummorum  posse  postea  addi ;  nam  et  m  adjecta  non  fuisset,  utique  plar 
ceret  conjectiionem  fieri  ejus,  quod  reliquit,  vel  ex  vicinis  scripturis,  vel  ex 
consuetudine  patrisfamilias  vel  regionis/* — Diff,  xxviii.  i.  21. 

(o)  DoneUtts,  Camm.  de  Jur,  Civ.  L  p.  43. 

Savignyf  JR.  JR.  i.  36. 

Diff.  xxviii.  1.  21, 1. 
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Stichus  is  bequeathed  as  a  legacy,  Titius  is  named  as  legatee, 
and  the  farm  of  Cornelius  (p)  is  the  subject  of  the  bequest ; 
but  there  are  several  slaves  named  Stichus,  several  persons 
named  Titius,  several  farms  designated  the  farm  of  Cor- 
nelius. 

Or  it  may  happen  that  the  expressions  relate  to  some  ab- 
stract idea,  a  class  of  things  or  persons,  and  then  the  am- 
biguity arises  either  from  the  fact,  1,  that  the  expression 
used  has  various  and  different  significations,  like  the  ex- 
pressions puer,  Jamilia,  potestas,  prcescriptio,  in  the  fioman 
Law  (y) ;  2,  that  it  has  a  restricted  {stricta)  and  an  extensive 
{lata)  signification,  as  the  words  cognatio,  pignusy  hgpotheca, 
adoptio  had  in  the  Boman  Law  (r).  The  interpretation 
applied  to  these  two  kinds  of  ambiguity  is  usually  called  by 
jurists  declaratory  {declarativa), 

LXXVIII.  The  ambiguity  which  arises  from  the  general 
construction  {compositione  orationis)  was  not  unnoticed  by 
the  Roman  lawyers,  both  with  respect  to  laws  and  to  the 
instruments  of  private  business. 

The  former  is,  indeed,  well  illustrated  by  an  instance 
which  occurs  in  the  Digest  itself,  in  which  the  jurist,  after 
stating  various  questions  requiring  the  application  of  a 
principle  of  law,  ends  the  paragraph  by  the  words  mihi 
contra  videtur:  the  interpretation  depends  entirely  on  the 


(/>)  Diff.  XXX.  39,  6. 

(q)  Saviffny,  JR,  lt,i,e,  86. 

Diff.  L.  16, 105.  **  FamiluB  appellatio— vorti^  accepta  est,  nam  et  in 
res,  et  in  personas  diducitur,"  &c. 

Cod,  iiL  30,  5.  The  word  prascriptio  is  used  to  signify  either  a  legal 
pleading,  defensive  plea,  or  prescription. 

lb.  5, 13.  Use  of  the  phrase  si  tamen  extant  may  mean  if  they  are  not 
destroyed,  or  if  they  have  not  been  alienated  by  the  husband  (extant  apod 
marttuffi). 

(r)  Dig.  i.  7, 1,  s.  1.  ''  Quod  adoptionis  nomen  est  quidem  generale,  in 
duas  autem  species  dividitur,'*  &c. 

lb.  viii.  2,  23.  "  Quodsi  ita  sit  cautum,  ne  Iwninibtu  officiatur^  ambiyua 
est  scripturoj  utrumne  his  luminibus  officiatur,  quad  nunc  sunt,  an  etiam 
bis,  qun  poetoa  quoque  fuerint.'' 
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question^  whether  these  words  relate  to  the  whole  of  the 
foregoing  paragraph,  or  to  a  part  of  it  (5). 

Cicero  {t)  puts  a  well-known  case  of  ambiguity  relating 
to  private  instruments,  in  the  direction  given  by  a  testator 
to  his  heir  with  respect  to  a  certain  weight  of  silver  plate 
to  be  given  to  his  (testator's)  wife,  the  bequest  being  so 
worded  that  the  collocation  of  the  words  {qu<E  volet)  left  it 
doubtful  whether  the  selection  of  the  particular  plate  rested 
with  the  heir  or  the  wife.  The  rules  of  interpretation,  it 
may  be  observed,  which  Cicero  suggests  are  much  the  same 
as  those  which  are  laid  down  in  this  chapter. 

LXXIX.  However  different  these  forms  of  doubt,  aris- 
ing from  the  incompleteness  or  ambiguity  of  an  instrument, 
may  be,  they  have  this  feature  in  common,  that  they  offer 
an  obstacle  to  the  full  understanding  of  the  intention  of  the 
framers  of  the  Treaty  in  which  they  occur. 

Whether  this  obstacle  has  arisen  from  the  want  of  clear- 
ness in  the  thoughts,  or  in  an  imperfect  mastery  over  lan- 
guage in  the  provisions  of  the  Treaty,  a  logical  interpreta- 
tion is  equally  needed ;  and  for  this  purpose  the  application 
of  the  general  rules,  already  laid  down,  must  be  first  resorted 
to. 

LXXX.  With  respect    to  difficulties  of   construction. 


(«)  Dig.  xUv.  3,  2. 

{t)  ''Ex  ambiguo  autem  nascitur  controversia;  quum,  quid  senserit 
scriptor,  obscurum  eet,  quod  scriptum  duas  pluresve  res  significat,  ad  liunc 
modum :  Pater&milias,  quum  filium  heredem  faceret,  vasorum  aigente- 
orum  centum  pondo  uxori  suffi  sic  legavit :  htrea  meus  uxori  meea  vasorum 
argenteorum  pcndo  centum,  qwB  volet,  dato.  Post  mortem  ejus  yasa  mag- 
nifica  et  pretiose  csdlata  petit  a  filio  mater.  Hie  se,  quae  ipse  vellet 
debere  dicit.  Primum,  si  fieri  potent,  demonstrandum  est,  non  esse  am- 
bigue  scriptum,  propterea  quod  omnee  in  consuetudine  sermonis  sic  uti 
soleant  eo  verbo  uno  pluribusve  in  earn  sententiam  in  quam  is,  qui  dicet, 
aocipiendum  esse  demonstrabit.  Deinde  ex  superiore  et  ex  inferiore 
flcriptura  docendum  id,  quod  qusBratur,  fieri  perspicuum.  Quare  si  ipsa 
separatim  ex  se  verba  conaiderentury  omnia,  aut  pleraque  ambigua  visum 
iri ;  qu»  autem  ex  omni  considerata  scriptora  perspicua  fiant,  haoc  am- 
bigoa  non  oportere  existimari/' — De  Invent.  1.  iL  c.  40. 
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arising  from  both  the  foregoing  sources  of  doubt>  two  general 
rules  are  applicable  (ti). 

1.  That  the  contracting  party,  who  might  and  ought  to 
have  expressed  himself  clearly  and  fully,  must  take  the  con- 
sequences of  his  carelessness,  and  cannot,  as  a  general  ruhy 
introduce  subsequent  restrictions  or  extensions  of  his  mean- 
ing {x). 

2.  That  what  is  sufficiently  declared  must  be  taken  to  be 
true,  and  to  have  been  the  true  intention  of  the  party  enter- 
ing into  the  engagement. 

LXXXI.  Under  the  second  branch  of  logical  interpreta- 
tion, we  have  to  consider  cases  of  doubt  arising  from  the 
impropriety  of  the  expression  employed ;  that  is  to  say, 
cases  in  which  the  expression  does  convey  a  meaning,  and 
abstractedly  considered,  an  unambiguous  meaning,  but  one 
which,  when  the  circumstances  are  considered,  evidently 
does  not  convey  the  meaning  intended  by  the  author  or 
authors  of  the  instrument  in  which  it  occurs. 

In  such  cases  is  the  word  or  the  intention  to  prevail?  It 
must  be  answered,  that  as  the  only  function  of  the  word  is 


(u)  Fo^^,  t5.  68.  264-266. 

{x)  *'  In  stipulationibus  quum  qyaritwr  qudd  actum  sit,  verba  contra  sti- 
pulatorem  hUerpretanda  swntr — Dig,  xlv,  i.  88, 18. 

''  Vet^ribus  placet j  pactianem  obicuram  vel  ambiffuam  vencktori  et  qm 
locavitf  nocerCf  in  quorum  fuit  potestate  legem  apertius  conscribere" — Dig, 
ii.  14,  S9;  etvideib.  xviii.  1,  21 ;  L.  17, 172 ;  xviii.  1,  38. 

Mr.  Evans  very  justly  observes,  in  a  note  to  his  edition  of  Pothier  on 
Obligations,  that  ''  the  rule  of  the  English  Law  is  directly  the  reverse, 
and  the  words  of  an  engagement  are  to  be  construed  most  strongly  against 
the  person  engaging.''  He  adds  that  ''these  two  opposite  rules  have 
probably  both  resulted  from  the  same  maxim,  that  verba  ambigua  fortius 
accipiuntur  contra  proferentem.  By  the  Roman  Law,  the  words  of  the 
stipulation  were  necessarily  those  of  the  person  to  whom  the  promise  was 
made ;  the  person  promising  only  assented  to  the  question  proposed  by 
the  person  stipulating.  There  is  nothing  similar  to  this  in  the  covenants 
and  engagements  used  in  England ;  but  an  indenture  is  the  deed  of  both 
parties,  and  the  words  it  contains  are  taken  as  the  words  of  both,  except 
AS  to  those  parts  which  are  in  their  nature  only  applicable  to  one  of  them.** 
— ^VoL  i.  p.  58.  See,  too,  Savigny,  Obligationenrecht,  11.  Id8,  4,  5,  wha 
eKpreeses  himself  exactly  to  the  same  effect. 
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to  express  the  intention,  to  sacrifice  the  latter  to  the  former 
is  to  prefer  the  means  to  the  end.  The  Roman  jurists  justly 
said  of  laws,  "  Non  hoc  est,  verba  earum  tenere,  sed  vim  ac 
"  potestatem "  (y) ;  and  not  less  justly  of  contracts,  "  In 
^*  conventionibus  contrahentium  voluntatem  potius,  quam 
"  verba  spectari  placuit  "  (z). 

LXXXII.  Cases  of  this  character  exhibit  a  much  less 
varied  form  than  those  in  which  the  doubt  arises  from  the 
uncertainty  of  the  expression. 

The  impropriety  of  the  words  to  express  the  meaning 
arises^  when  the  words  convey  more  or  less  than  the  meaning 
of  the  person  using  them.  In  the  former  case  the  impropriety 
of  the  expression  is  rectified  by  a  narrowing  or  restrictive 
interpretation  (interpretatio  restrictiva),  in  the  latter  by  a 
widening  or  extensive  interpretation  (interpretatio  extensiva). 

LXXXIII.  The  object  of  both  kinds  of  interpretation  is 
identical,  namely,  to  bring  the  expression  in  unison  with  the 
thought ;  and  the  necessity  and  justification  of  both  is  foimded 
upon  the  hypothesis,  that  the  thought  is  as  demonstrably 
clear  as  the  expression  is  evidently  improper.  Although, 
therefore,  this  kind  of  interpretation  has  been  ranged  under 
the  class  designated  as  logical^  it  manifestly  is  abo  of  an 
historical  character,  necessitating  a  recurrence  to  the  record 
of  the  facts  which  preceded  or  accompanied  theformation  of  the 
Treaty ;  and  here  again  we  must  have  recourse  to  the  general 
rules  of  interpretation  which  have  been  already  laid  down. 

In  the  application  equally  of  the  restrictive  as  of  the  ex- 
tensive modes  of  interpretation^  the  most  scrupulous  caution 
is  to  be  observed,  lest  the  true  bounds  of  the  doctrine  which 
we  are   considering  be   overpassed,   and  inference  (a)  or 

(y)  Dig.  i.  3, 17. 

*^  Verbum,  ex  legHnu  sic  accipiendum  est :  tarn  ex  legum  sententia,  quam 
ex  verbis."— 2>^.  L.  16,  6. 

"  Sed  etsi  maxime  verba  legis  bunc  babeant  intellectum,  tamen  mens 
legislatorifl  aliud  vulf — lb,  xxvii.  1, 13,  2. 

"  Non  oportere  jus  civile  calumniari  neque  verba  captari,  sed  qua  mente 
quid  diceretur,  animadvertere  convenire.'^ — lb,  x.  4, 19. 

(s)  Dig.  L,  16,  219.  (a)  Savigny,  M.  M.  i.  8.  37. 
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analogy  (b)  be  substituted  for  interpretation,  in  which  case 
it  is  clear  that  the  expression  is  not  rectified  by  being 
brought  into  unison  with  the  idea^  but  that  a  new  idea  is 
substituted  by  the  interpreter  in  the  place  of  that  which  was 
present  to  the  mind  of  the  framers  of  the  Treaty. 

LXXXIV.  With  respect  to  the  mode  of  interpretation 
which  has  been  designated  as  extensive,  Yattel^  agreeing  with 
Grotius  and  Puffendorf  (c),  is  of  opinion  that  where  the 
sufficient  and  only  reason  of  a  provision  is  undisputed  and 
certain,  such  provision  may  be  extended  to  cases  to  which 
the  same  {d)  reason  applies,  although  the  provision  be  not 
comprised  within  the  signification  of  the  terms  employed. 
This  principle  is  sometimes  called  an  adhering  to  the  spirit 
ratherthan  the  letter  (e).  The  Koran  forbade  wine  to  the 
Mahometans,  and  in  so  doing  forbade  all  intoxicating 
liquors.  It  was  a  provision  in  a  Treaty  that  a  certain 
city  should  not  be  enclosed  within  walls:  at  the  time 
when  the  Treaty  was  made,  walls  were  the  only  species  of 
fortifications  in  use;  it  would  not  be  lawful  to  fortify 
that  city  by  means  of  fosses  and  earthworks,  because  the 
spirit  and  intention  of  the  Treaty  was  to  prevent  the 
fortification  of  the  town.  Sempronius  willed  in  his  last 
testament  that  if  the  child  of  his  then  pregnant  wife  should 
die,  Curius  should  be  his  heir.  The  testator  died,  but  his 
wife  proved  not  to  be  pregnant.  Are  the  heirs  under  an 
intestacy,  or  Curius,  to  possess  the  property  ?  The  latter,  for 


(6)  *'  Arudogta  prsBter  legis  argumentum  navi  aliquid  inducimus,  ideo, 
quod  id  quoque  Toluisse  legislatorem  probabile  sit :  quee  quidem  res  est 
et  discriminis  et  cautionis  plenissima/' — Muhlenbruch,  Doctrina  Pandect, 
1.  1  a  64. 
'  (c)  Orotius,  1,  ii.  c.  16,  20. 

Pufendarf,  1.  v.  c.  12, 18. 

Vattel,  1.  ii.  c.  17,  s.  291-2. 

(d)  If,  Orotius  observes,  it  only  comes  within  a  Kke  reason,  this  will 
not  show  that  they  were  included  in  the  meaning. 

(e)  *'  Ergo  hie  status  ducit  ex  eo  quod  scriptiun  est,  id  quod  incertum 
est:  quod  quoniam  ratiocinatione  oolligitur,  ratiocinativus  didtur.^ — 
Quinttlian,  Imt,  Orat,  L  vii.  c.  8. 
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it  is  manifest  that  the  intention  of  the  testator  was  that 
Curius  should  stand  next  to  the  testator's  own  child.  These 
are  the  illustrations  employed  by  Vattel  and  his  great  pre- 
decessors in  support  of  the  position.  One^  it  will  be  seen, 
borrowed  from  a  law,  one  from  a  convention,  one  frt)m  a 
unilateral  act  or  testament,  Vattel,  however,  enforces  with 
great  earnestness  the  necessity  of  the  utmost  caution  always 
attending  the  use  of  a  mode  of  interpretation  which  is  not 
authorised  by  the  terms  of  the  instrument.  It  may  only  be 
resorted  to  in  cases  where  there  is  no  dispute  with  respect  to 
the  true  and  only  reason  of  the  provision ;  and  the  cardinal 
rule,  that  the  true  sense  of  a  promise  is  not  only  that  which 
was  in  the  mind  of  the  promiser,  but  also  that  which  has 
been  sufficiently  declared,  and  which  both  the  contracting 
parties  must  have  reasonably  understood,  is  never  to  be  de- 
parted from.  On  the  one  hand,  therefore,  the  instrument  is 
not  to  be  construed  agreeably  to  the  reason  which  one  of  the 
parties  possibly  miffht  have  had  in  his  mind.  On  the  other 
hand,  it  certainly  ought  to  be  construed  agreeably  to  the 
reason  upon  which  the  parties  clearly  did  proceed. 

LXXXV.  This  rule  of  extensive  interpretation  excludes 
all  the  evasions  and  pretexts  which  have  been  resorted  to  for 
the  purpose  of  evading  stipulations.  As  a  general  maxim,  it 
is  true  that  good  faith  clings  to  the  spirit,  and  fraud  to  the 
letter  of  the  convention  (/). 

When  the  Corinthians,  being  forbidden  to  give  ships  to  the 
Athenians,  sold  them  some,  at  a  merely  nominal  price, — when 
the  Queen  of  Egypt  refused  to  pay  tribute  to  the  Khodians 
for  Pharos,  because,  though  as  an  island,  it  was,  under  the 


(/)  "  Circumscriptio  semper  crimen,  sub  specie  legis,  involvit.  Quod 
apparet  in  ilia  legitimum  est,  quod  latet,  insidiosmn." — Seneca,  1.  vi. 
Cantrov,  8. 

"  Oontra  legem  facit,  qui  id  fiacit,  quod  lex  proliibet :  in  fraudem  vero 
legis,  qui  salvis  verbis  legis  sententiam  ejus  circumvenit.  Fraus  enim  legi 
fit  ubi,  quod  fieri  noluit,  fieri  autem  non  vetuit,  id  fit ;  et  quod  distat 
pTfrbv  drr6  dtavoias  (id  est  dictum  a  sententia),  hoc  distat  fraus  ab  eo,  quod 
contra  legem  fit."*— 2>^.  L  3, 29-30, 
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convention,  liable  to  such  tribute,  while  the  demand  was 
being  made  she  had  joined  it  to  the  continent  }>j  a  mole, — 
when  these  and  similar  frauds  are  attempted,  the  rule  of 
extensive  interpretation  by  which  they  are  condemned,  is  the 
rule  of  acknowledged  right  (y). 

LXXXVI.  There  is  another  maxim  of  law  relating  to 
Private  Contracts,  which  relates  to  the  extensive  interpretation, 
and  the  principle  of  which  is  applicable  to  International 
Covenants.     Pothier  says  that  (A),  "  When  the  object  of  the 

*  agreement  is  universally  to  include  everything  of  a  given 
^  nature  (une  universalite  des  choses),  the  general  description 

*  will  comprise  all  particular  articles,  although  they  may  not 

*  have  been  in  the  knowledge  of  the  parties.  For  instance 
^  an  engagement  which  A.  makes  with  B.  to  abandon  his 
^  share  in  a  succession  for  a  certain  sum.     This  agreement 

*  includes  everything  which  makes  part  of  the  succession, 

*  whether  known  or  not ;  the  intention  of  A.  and  B.  was  to 

*  contract  for  the  whole.     Therefore  it  is  decided  that  A. 

*  cannot  object  to  the  agreement,  under  pretence  that  a 

*  considerable  property  has  been  found  to  belong  to  the  suc- 

*  cession  of  which  both  parties  had  no  knowledge." 
LXXX  VII.  Restrictive  is  the  reverse  of  Extensive  Inter- 

pretation,  but  founded  upon  the  same  principle  of  making 
the  language  correspond  with  the  intention  of  the  parties  to 
the  convention. 

Grotius  lays  down  three  predicaments  in  which  Restrictive 
Interpretation  is  necessary. 

1.  When,  without  a  limitation  of  the  literal  meaning,  an 
absurdity  would  follow. 


(/)  The  Roman  lawyers  classed  the  modes  of  evading  a  prohihitory  law 
under  four  heads : — 
By  disguising  or  changing — 

(1.)  TheMtri^  which  was  the  subject  of  the  contract. — IHff,xiY.6,7,SM 

(2.)  The  person, — lb.  xxiv.  1,  6. 

(8.)  The  nature  of  the  contract.— 76. 

(4.)  The  manner  of  contracting. — lb.  xvi.  1,  8, 14. 
(A)  Potkier  (Evan^  transl.),  vol.  i.  p.  69. 
VOL.  II.  I 
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2.  When  the  only  cause  or  reason  which  moved  the  will 
of  the  parties  to  the  contract  has  ceased. 

3.  When  the  matter  of  the  promise  or  engagement  is 
defective. 

LXXX  VIII.  It  is  a  maxim  of  law  that  no  one  is  supposed 
to  intend  what  is  absurd.  A  man  bequeaths  his  house  to  one 
person^  and  his  garden  to  another ;  it  would  be  absurd  to 
suppose  that  the  latter  had  a  garden  bequeathed  to  him  into 
which  he  could  not  enter.  The  absolute  bequest  of  the  house 
must  therefore  be  restricted y  and  subjected  to  the  condition  of 
allowing  a  passage  to  the  owner  of  the  garden.  Vattel  applies 
this  rule  to  the  conduct  of  States^  and  observes  that  when  the 
strict  meaning  of  a  Treaty  would  lead  to  an  unlawful  conse- 
quence>  it  must  be  restricted.  The  State  which  has  promised 
to  assist  an  ally  in  all  his  wars,  ought  not  to  assist  him  in  a 
war  which  is  manifestly  unjust. 

LXXXIX.  Under  the  second  class  of  cases  mentioned  by 
Grotius^  must  be  discussed  the  important  question  arising 
from  the  maxim  of  Civilians^  conventio  omnis  intelligitur  rebus 
sic  stantibus.  When  that  state  of  things  which  was  essential 
to,  and  the  moving  cause  of^  the  promise  or  engagement 
has  undergone  a  material  change,  or  has  ceased^  the  founda- 
tion of  the  promise  or  engagement  is  gone>  and  their  obligation 
has  ceased.  This  proposition  rests  upon  the  principle  that 
the  condition  of  rebus  sic  stantibus  is  tacitly  annexed  to  every 
covenant.  Grotius  (t)  admits  the  soundness  of  this  doctrine 
only  in  cases  in  which  it  is  quite  clear  that  the  existing  state 
of  things  was  the  sole  cause  of  the  contract. 

Vattel  illustrates  the  doctrine  by  several  instances  (/).  An 
Elective  Prince,  having  no  children,  promises  an  ally  that  he 


(t)  "  Solet  et  hoc  disputari^  an  promissa  in  se  habeant  tacitam  oondi- 
tionem,  si  res  maneant  quo  sunt  loco :  quod  negandum  est,  nid  apertis- 
flime  pateat  statum  rerum  pnDsentem  in  unica  ilia  quam  diximus  ratione 
indusum  esse.  Sic  passim  in  historiis  legimus  legates  a  sosoepto  itinere 
domum  rediisse  deserta  legatione,  quod  res  ita  mutatas  intelligerent,  ut 
tota  legationis  materia  aut  causa  cessaret." — ^L.  iL  c.  xvi.  25, 2. 

(J)  L.  ii.  c.  xvii.  296. 
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will  endeavour  to  procure  for  him  the  right  of  succession, 
but  a  son  is  afterwards  bom  to  him.  Who  can  doubt  that 
the  engagement  is  made  void  by  this  subsequent  event  ?  A 
sovereign,  in  time  of  peace,  promises  to  send  succour  to  an 
ally ;  before  he  can  do  so,  war  breaks  out  in  his  own  do- 
minions :  he  is  not  bound  to  fulfil  a  promise  which  would 
leave  him  defenceless  (A).  So,  if  a  State  be  engaged  to 
furnish  another  State  with  certain  articles  of  commerce,  and 
subsequent  unforeseen  circumstances  render  these  articles  of 
paramount  importance  to  the  subjects  of  the  engaging  State, 
the  delivery  of  the  articles  cannot  be  reasonably  required. 
If,  for  instance,  a  State  has  promised  to  furnish  com  to  an- 
other State,  and  a  dearth  takes  place,  so  that  there  be  not 
com  enough  for  its  own  subjects  (/),  in  this  collision  of 
duties,  the  preference  must  be  given  to  the  latter  (m).  Ne-^ 
cessity,  when  real  and  bona  Jide^  overrides  the  obligation  o^ 
the  promise. 

Lord  Stowell  observes  that  "  a  clear  necessity  will  be  a 
sufficient  justification  of  everything  that  is  done  fairly, 
and  with  good  faith  under  it  "  (w).  And  again,  "  that  the 
"  law  of  cases  of  necessity  is  not  likely  to  be  well  fumished 
**  with  precise  rules  ;  necessity  creates  the  law,  it  supersedes 
^*  rules,  and  whatever  is  reasonable  and  just  in  such  cases  is 
"  likewise  legah  It  is  not  to  be  considered  as  matter  of 
*^  surprise,  therefore,  if  much  instituted  rule  is  not  to  be 
**  found  on  such  subjects  "  (t>). 


(k)  "  Humana  jura  omnia  ita  esse  comparata,  ut  non  obligent  in  sum- 
ma  necessitate." — Gfrot  1.  ii.  c.  18-4,  s.  6, 

(/)  On  this  principle  Great  Britain  arbitrated  between  Sardinia  and 
TuiuBi  1848-4.  With  respect  to  events  rendering  the  performance  of  a 
contract  illegal  in  the  case  of  individuals,  owing  to  the  breaking  out  of 
war  between  the  nations  to  which  they  belong,  see  Abbott  on  Merchant 
Ships  and  Seamen,  11th  edit.  pt.  iv.  ch.  ii  p.  453.  See  also  The  TeutoniOf 
Law  JReporU,  3  Adm,  and  Eccl»  304. 

(m)  Vide  ante,  p.  14. 

Vattd,  L  ii.  c.  12,  s.  170. 

(n)  The  Chriitiamberg,  6  C,  Bob.  Adm.  Sep.  378. 

(o)  The  Oratitwhne,  8  ibid.  286. 
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Treaties  concluded  against  a  particular  State,  in  order  to 
preserve  the  Balance  of  Power^  must  necessarily  be  subject  to 
change,  so  far  as  the  parties  are  concerned,  when  one  of  them 
endeavours  to  violate  the  principle  by  his  own  unlawful 
aggrandisement. 

Vattel,  in  accordance  with  the  natural  feelings  of  honour 
and  honesty,  inculcates  the  utmost  caution  in  the  application 
of  the  rule  of  interpretation  which  has  been  under  discussion. 
It  is  manifest  that  the  State,  like  the  Individual,  which  takes 
advantage  of  every  change  of  affairs  to  disengage  itself  from 
the  obligations  of  a  solemn  covenant,  weakens  the  foimdations 
of  that  good  faith  on  which  the  peace  of  the  world  depends  (p). 

XC.  The  caution  which  Vattel  so  strongly  inculcates  with 
respect  to  the  rule,  "  conventio  omnis  intelligitur  rebus  sic 
stantibus,^  was  never  more  amply  or  more  honourably  illus- 
trated than  in  the  conduct  of  Great  Britain  with  respect  to 
the  Busso-Dutch  Loan. 

During  the  wars  of  the  French  Bevolution,  Great  Britain 
took  possession  of  the  colonies  belonging  to  the  Dutch,  not 
because  she  was  at  war  with  Holland,  but  to  preserve  them 
from  France  when  France  invaded  Holland.  When,  in 
1814,  Holland  was  liberated  from  the  dominion  of  France, 
Great  Britain  conceived  herself  bound  in  honour  to  restore 
to  Holland  these  colonies.  Therefore,  on  August  13, 
1814,  Great  Britain  concluded  a  Convention  with  the 
Netherlands,  in  the  first  article  of  which  she  engaged  to 
restore  to  the  Netherlands  all  the  colonies  which  were 
possessed  by  Holland  on  January  1,  1803,  with  the 
exception  of  the  Cape  of  Good  Hope,  Demerara,  Essequibo, 
and  Berbice,  which  possessions  were  to  be  disposed  of  by  a 
supplementary  Convention,  That  supplementary  Conven- 
tion was  contained  in  the  first  additional  article  to  the  Con- 
vention just  referred  to,  namely,  of  August  13,  1814. 
By  that  additional  article.  Great  Britain  engaged,  first,  to 
pay  1,000,000/.  to  Sweden ;  secondly,  to  advance  2,000,000/. 

(p)  Ftde  otite,  p.  76, 
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to  be  applied  towards  augmenting  and  Improving  the  defences 
of  the  Low  Countries  :  thirdly,  to  bear  equally  with  Holland 
such  further  charges  as  might  be  agreed  upon  towards  the 
final  and  satisfactory  settlement  of  the  Low  Countries,  in 
union  with  Holland,  &c,  not  exceeding  in  the  whole  the 
sum  of  3,000,000/.,  to  be  defrayed  by  Great  Britain.  In 
consideration  of  these  engagements,  the  Netherlands  agreed 
to  cede  In  full  sovereignty  to  his  Britannic  Majesty  the 
colonies  of  the  Cape  of  Good  Hope,  Demerara,  Essequibo, 
and  Berbice.  The  manner  in  which  this  latter  sum  was  to 
be  expended  was  determined  by  a  subsequent  Convention  (q\ 
signed  on  May  19,  1815,  between  Great  Britain,  the 
King  of  the  Netherlands,  and  Kussia,  by  which  Great 
Britain  undertook  the  payment  of  a  part  of  a  debt  owed  by 
Russia  to  Holland. 

According  to  the  terms  of  the  Convention,  "  his  Majesty 
the  King  of  the  Netherlands,  being  desirous,  upon  the  final 
reunion  of  the  Belgic  provinces  with  Holland,  to  render  to 
the  AUied  Powers  who  were  parties  to  the  Treaty  con- 
^*  eluded  at  Chaumont  on  March  1,  1814,  a  suitable 
**  return  for  the  heavy  expense  incurred  by  them  in  de- 
**  livering  the  said  territories  from  the  power  of  the  enemy ; 
*^  and  the  said  Powers  having,  in  consideration  of  arrange- 
"  ments  made  with  each  other,  mutually  agreed  to  waive 
**  their  several  pretensions  under  this  head  in  favour  of  his 
Majesty  the  Emperor  of  All  the  Kussias,  his  said  Majesty 
the  Ejng  of  the  Netherlands  has  thereupon  resolved  to 
proceed  immediately  to  execute  with  his  Imperial  Majesty 
a  Convention  to  the  following  efiect,  to  which  his  Britannic 
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(ij)  Hansards  Pari  Deft.  voL  xc  N.  S.  vol.  xci. — Debates  on  Cracow, 
See  especially  the  speechee  of  Lord  John  Russelli  Sir  W.  Molesworth, 
Sir  R.  Peel,  and  Mr.  Stuart  Wortley.  See,  too,  the  question  again 
mooted  in  the  House  of  Commons,  by  Lord  Dudley  Stuart,  August  1, 
1854,  and  the  speech  of  Sir  W.  Molesworth,  which  exhausts  the  subject. 

55  Geo.  m.  c.  115.    (June  28,  1815.) 

2  &  8  Wm.  IV.  c.  81  (August  3, 1832.) 

HmrtsUti  TreaUei,  yol.  iv.  p.  367,  &c. 
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'^  Majesty  agrees  to  be  a  party^  in  pursuance  of  engage- 
'^  ments  taken  by  his  said  Majesty  with  the  King  of  the 
"  Netherlands^  in  a  Convention  signed  at  London  on 
"  August  13,  1814." 

In  the  second  article,  their  Belgic  and  Britannic  Majesties 
engaged  to  pay  an  annual  interest  of  5  per  cent,  on  the 
said  capitals,  together  with  a  sinking  fund  of  1  per  cent.  In 
the  third  and  fourth  articles  it  was  agreed  that  these  pay- 
ments should  be  made  through  the  agency  of  Russia,  and 
that  Russia  should  '^  continue  as  heretofore  to  be  security 
"  to  the  creditors  for  the  whole  of  the  said  loan,  and  shall 
be  charged  with  the  administration  of  the  same,  their 
Belgic  and  Britannic  Majesties  remaining  liable  to  his 
^'  Imperial  Majesty,  each  for  the  punctual  discharge  of  the 
"  respective  proportions  of  the  said  charge." 

By  the  fifkh  article  it  was  said  to  be  '*  understood  and 
^'  agreed  between  the  high  contracting  parties,  that  the 
^^  said  payments  on  the  part  of  their  Majesties  the  King  of 
"  the  Netherlands  and  the  King  of  Great  Britain,  as  afore- 
^^  said,  shall  cease  and  determine  should  the  possession  and 
sovereignty  (which  God  forbid  I  )  of  the  Belgic  provinces 
at  any  time  pass  or  be  severed  from  the  dominions  of  his 
"  Majesty  the  King  of  the  Netherlands  previous  to  the 
*^  complete  liquidation  of  the  same.  It  is  also  understood 
^'  and  agreed  between  the  high  contracting  parties,  that  the 
^*  payments  on  the  part  of  their  Majesties  the  King  of  the 
"  Netherlands  and  the  King  of  Great  Britain,  as  aforesaid, 
shall  not  be  interrupted  in  the  event  (which  God  forbid  I) 
of  a  war  breaking  out  between  any  of  the  three  high  con- 
tracting parties;  the  government  of  his  Majesty  the 
Emperor  of  All  the  Russias  being  actually  bound  to  its 
'^  creditors  by  a  similar  agreement." 

In  1831,  after  the  separation  of  Holland  and  Belgium, 
Great  Britain  having  changed  her  mind  with  respect  to  the 
advantage  accruing  to  Europe  from  the  union  of  these  terri- 
tories, was  anxious  to  induce  Russia  to  assent  with  her  to 
their  severance,  and  to  the  establishment  of  the  new  kingdom 
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of  Belgium.  For  this  purpose,  Great  Britain  entered  into  a 
new  Treaty  with  Russia^  whereby,  though  the  event  had 
happened  which  released  Great  Britain  from  the  obligation 
of  continuing  to  pay  her  portion  of  the  loan,  she  nevertheless 
bound  herself  again  to  do  so,  by  a  new  Convention  entered 
into  in  1831,  in  which  it  was  said  that : 

"  Their  Majesties  the  King  of  the  United  Kingdom  of 
*^  Great  Britain  and  Ireland  and  the  Emperor  of  All  the 
**  Russias,  considering  that  the  events  which  have  occurred 
^  in  the  United  Kingdom  of  the  Netherlands  since  the  year 
*'  1830,  have  rendered  it  necessary  that  the  Courts  of  Great 
'*  Britain  and  Russia  should  examine  the  stipulations  of  their 
"  Convention  of  May  19,  1815,  as  well  as  of  the  Ad- 
^*  ditional  Article  annexed  thereto ;  considering  that  such 
"  examination  has  led  the  two  high  contracting  parties  to  the 
*'  conclusion,  that  complete  agreement  does  not  exist  between 
*'  the  letter  and  the  spirit  of  that  Convention,  when  regarded 
''  in  connection  with  the  circumstances  which  attended  the 
^*  separation  that  has  taken  place  between  the  two  principal 
*^  divisions  of  the  United  Kingdom  of  the  Netherlands ;  but 
that,  on  referring  to  the  object  of  the  above-mentioned 
Convention  of  May  19,  1815,  it  appears  that  that 
^^  object  was  to  afford  to  Great  Britain  a  guarantee  that 
**  Russia  would,  on  all  questions  concerning  Belffium,identify 
her  policy  with  that  which  the  Court  of  London  had  deemed 
the  best  adapted  for  the  maintenance  of  a  just  balance  of 
power  in  Europe ;  and,  on  the  other  hand,  to  secure  to 
*'  Russia  the  payment  of  a  portion  of  her  old  Dutch  debt, 
in  consideration  of  the  general  arrangements  of  the  Con-- 
gress  of  Vienna  (r),  to  which  she  had  given  her  adhesion — 
arrangements  which  remain  in  full  force;  their  said 
Majesties  being  desirous,  at  the  present  moment,  that  the 
same  principles  should  continue  to  govern  their  relations 
with  each  other,  and  that  the  special  tie  which  the  Con- 
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(r)  Not  the  Treaty  of  Vianna  with  whkli«  in  the  debate,  it  was  some- 
timet  eonfottsded. 
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**  vention  of  May  19^  1815,  had  formed  between  the  two 
^^  Courts,  should  be  maintained,  have,  &c. 

"  Abt.  I. — In  virtue  of  the  considerations  above  specified 
''  his  Britannic  Majesty  engages  to  recommend  to  his  Parlia- 
^^  ment  to  enable  him  to  undertake  to  continue,  on  his  part, 
'^  the  payments  stipulated  in  the  Convention  of  May  19, 1815, 
*'  according  to  the  mode,  and  until  the  completion  of 
'^  the  sum  fixed  for  Great  Britain  in  the  said  Conven- 
"  tion. 

"  Abt.  IL — In  virtue  of  the  same  considerations,  his  Ma- 
jesty the  Emperor  of  All  the  Bussias  engages  that  if  (which 
God  forbid  I)  the  arrangements  agreed  upon  for  the  inde- 
pendence and  the  neutrality  of  Belgium,  and  to  the  main- 
tenance of  which  the  two  high  powers  are  equally  bound, 
"  should  be  endangered  by  the  course  of  events,  he  will  not 
"  contract  any  other  engagement,  without  a  previous  agree- 
''  ment  with  his  Britannic  Majesty,  and  his  formal  assent." 

In  1847,  after  the  incorporation  of  the  free  city  of  Cracow 
into  the  Austrian  dominions,  Mr.  Hume  moved,  in  the  House 
of  Commons,  the  following  resolutions : 

^^  1.  That  this  House,  considering  the  faithful  observance 
"  of  the  General  Act  of  Congress,  or  Treaty  of  Vienna,  of 
June  9,  1815,  as  the  basis  of  the  peace  and  welfare  of 
Europe,  views  with  alarm  and  indignation  the  incorpora- 
"  tion  of  the  free  city  of  Cracow,  and  of  its  territory,  into 
"  the  empire  of  Austria,  by  virtue  of  a  Convention  entered 
"  into  at  Vienna,  on  November  6,  1846,  by  Russia, 
'^  Prussia,  and  Austria,  in  manifest  violation  of  the  said 
«  Treaty. 

2.  That  it  appears,  by  returns  laid  before  Parliament, 
that  there  has  already  been  paid  from  the  British  treasury 
"  towards  the  principal  and  for  the  interest  of  the  debt 
*'  called  Busso-Dutch  Loan,  between  the  years  1816  and 
"  1846,  both  inclusive,  the  sum  of  40,493,750  florins,  equal 
**  to  3,374,479/.  sterling  money  ;  and  that  the  liquidation  of 
^^  the  principal  and  interest  of  the  remaining  part  of  the 
*'  loan,  as  ptipulnted  by  the  Act  of  2  &  3  Will.  4,  c.  81,  will 
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require  further  annual  payments  from  the  British  Treasury 
until  the  year  1915,  amounting  to  47,0069250  florins,  equal 
to  3,917,187/.  sterling  money,  making  then  the  aggregate 
payment  of  7,291,666/.,  and  the  average,  for  each  of  the 
"  hundred  years,  of  72,916/. 

"  3.  That  the  Convention  of  November  16, 1831,  between 
^'  his  Majesty  the  King  of  Great  Britain  and  Ireland  and 
the  Emperor  of  All  the  Bussias,  was  made  to  explain  the 
stipulations  of  the  Treaty  between  Great  Britain,  Bussia, 
and  the  Netherlands,  signed  at  London  on  May  19,  1815, 
"  and  included  in  the  Treaty  of  Vienna;  and,  by  that 
"  Convention,  it  was  agreed  by  Great  Britain  *  to  secure  to 
**  *  Bussia  the  payment  of  a  portion  of  her  old  Dutch  debt 
'  in  consideration  of  the  general  arrangements  of  the 
*  Congress  of  Vienna,  to  which  she  had  given  her 
**  ^  adhesion — arrangements  which  remain  in  full  force.' " 
'*  4.  That  this  house  is,  therefore,  of  opinion,  that  Busaia 
having  withdrawn  that  adhesion,  and  those  arrangements 
being,  through  her  act,  no  longer  in  force,  the  payments 
**  from  this  country,  on  account  of  that  debt,  should  be 
«*  henceforth  suspended  "  {s). 

The  Government,  however,  with  the  support  of  the  legis- 
lature, refused  to  assent  to  these  resolutions,  principally  upon 
these  grounds :  1.  That  the  loan  had  been  undertaken  by 
Great  Britain  partly  on  account  of  the  exertions  made  by 
Bussia  with  the  other  Great  Powers  in  liberating  Belgium 
from  France,  and  annexing  it  to  Holland.  2.  Partly  be- 
cause Great  Britain  had  undertaken  the  loan  in  some  measure 
as  a  set-off  against  the  Dutch  possessions  of  the  Cape  of  Good 
Hope,  Demerara,  Essequibo,  and  Berbice,  retained  by  her 
after  the  conclusion  of  the  peace,  1814-15.  3.  Because  the 
Convention  of  1831  contemplated  the  continuance  of  the  pay- 
ment by  Great  Britain  even  during  a  war  with  Bussia.  It 
was  admitted,  during  the  discussion,  that  the  evidence  of  the 
intention  of  the  contracting  parties  was  to  be  derived  from 

(<)  Hansard's  Pari,  Deb,  vol.  zc.  p.  879. 
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the  contemporary  instruments  {t),  and  from  the  main  object, 
even  against  the  letter,  of  the  Convention. 

In  August  1854,  the  attempt  of  Mr.  Hume  was  renewed 
by  Lord  Dudley  Stuart.  The  motion  for  repudiating  the 
loan  was  founded  upon  the  averment  that  Bussia  had  violated 
a  main  article  of  the  Treaty  of  Vienna,  with  respect  to  the 
free  navigation  of  rivers  flowing  through  divers  countries  (u), 
by  rendering  the  mouths  of  the  Danube  unnavigable  (x) ; 
and  that  therefore  she  was  not  entitled  to  further  payment  of 
the  loan.  The  motion,  which  was  in  substance  the  same  as 
that  of  Mr.  Hume,  was,  for  the  like  reasons,  and  for  the 
additional  reason  that  Great  Britain  was,  on  account  of  being 
at  war  with  Bussia,  bound,  by  a  regard  to  national  honour, 
to  be  more  than  ever  jealous  of  affording  the  slightest  ground 
for  the  accusation  that  she  wished  to  repudiate  her  debts  justly 
contracted  with  the  Power  which  was  now  her  enemy,  re- 
jected (y). 

XCI.  It  is  quite  consistent  with  the  maintenance  of  this 
faith,  when  the  interpretation  of  a  Treaty,  with  reference  to 
a  case  not  foreseen  or  provided  for  by  it,  has  become  neces- 
sary, to  conduct  that  interpretation  as  nearly  as  possible  in 
accordance  with  what  the  party  would  have  done  if  the  cir- 
cumstance which  has  now  happened  had  been  foreseen.  This 
is  sometimes  called  the  argumentum  a  ratione  legis  ampla, 
and  is  founded  on  the  rule  of  law  :  ^'  iibi  eadem  ratio  ibi  idem 
^^  jus  statuendumJ*^ 

XCII.  (r).  When  the  apprehension  of  a  particular  event 


(t)  See  Sir  Robert  Peel's  remarks  on  the  despatch  of  Lord  Castle- 
reagh,  February  13^  1816^  as  explanatory  of  the  Oonvention. 

(u)  Vide  ante,  voL  i.  p.  229.  It  may  well  be  doabted  whether  the 
provisions  of  the  Treaty  of  Vienna  (which,  by  the  way,  did  not  include 
the  Oonvention  of  May  19)  could  sffect  the  Rusdan  possession  of  the 
mouths  of  the  Danube,  acquired  by  the  Treaty  of  Adrianople,  1829. 

(x)  Vide  ante,  voL  L  p.  233. 

(y)  Vide  poet,  vol.  iii.,  as  to  the  effect  of  war  upon  the  debts  both  of 
States  and  subjects.  Vide  ante,  chap.  ill.  as  to  such  debts  in  time  of 
peace. 

(s)  Fo^^e/,  1.  iL  c.  37,  8.  298. 
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has  been  the  reason  of  a  particular  provision  of  a  Treaty, 
this  provision  is  not  to  be  restricted  to  cases  in  which  such 
an  event  is  improbable,  but  to  be  extended  to  all  cases  in 
which  the  event  is  possible.  If  a  Treaty  declare  that  no  army 
or  fleet  shall  be  conducted  to  a  certain  place,  it  will  not  be 
allowable  to  conduct  thither  an  army  or  a  fleet,  under  pretence 
that  no  harm  is  intended  by  such  a  step ;  for  the  object  of 
the  provision  was  not  only  to  prevent  the  actual  occurrence 
of  an  evil,  but  to  keep  all  danger,  and  all  apprehension  of 
danger,  at  a  distance. 

XCIII.  However  general  the  terms  may  be  in  which  an 
agreement  is  conceived,  it  only  comprises  those  things  re- 
specting which  it  appears  that  the  contracting  parties  pro- 
posed to  covenant,  and  not  others  which  were  not  within  the 
scope  of  their  intention  or  contemplation  (a). 

XCIY.  When  a  case  is  expressed  in  a  contract  for  the 
purpose  of  preventing  any  doubt  which  might  otherwise  arise 
as  to  whether  the  engagement  resulting  from  the  contract 
would  extend  to  such  case,  the  parties  are  not  thereby  under- 
stood to  restrain  the  extent  to  which  the  engagement,  in  re- 
spect to  other  cases  not  so  expressed,  would  legally  reach  (i). 

This  subject  has  also  been  considered  in  a  case  before  the 
Supreme  Court  of  the  United  States  of  America,  respecting 
the  construction  of  the  Treaty  of  peace  with  Great  Britain. 
During  the  war  the  State  of  Virginia  made  a  law,  that  all 
persons  indebted  to  British  subjects  might  pay  the  amount 
into  the  loan-office,  which  should  be  a  good  discharge.  By 
the  Treaty  of  peace  it  was  provided  that  ^'  creditors  of  either 
^  side  should  meet  with  no  lawful  impediments  for  the  re- 
'^  covery  of  their  debts."  The  defendant  had  paid  the  money 
into  the  loan-office ;  but  it  was  held  that,  in  consequence  of 


(a)  "  Iniquam  est  enim  perimi  pacto  id,  de  quo  cogitatuxn  non  doce- 

tur."— 2>v.  ii.  16,  9. 
Vide  ante,  vol.  i.  p.  64. 

(b)  Vide  ante,  vol.  i.  p.  47. 

'*  QiUB,  dulntationis  tollend«9  caubo,  contraotibus  inaenmtur  jus  com- 
muDe  non  Uadunf — 2>^.  L.  17, 81. 
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the  Treaty  of  peace,  he  was  liable  to  the  plaintiff.  Judge 
Chace,  in  giving  his  opinion  to  that  effect,  said :  '*  In  the 
"  construction  of  contracts,  words  are  to  be  taken  in  their 
'^  natural  and  obvious  meaning,  unless  some  good  reason  be 
"  assigned  to  show  that  they  should  be  understood  in  a  dif- 
ferent sense.  The  universality  of  the  terms  is  equal  to  an 
express  specification  on  the  Treaty,  and  indeed  includes  it. 
For  it  is  fair  and  conclusive  reasoning,  that  if  any  descrip- 
"  tion  of  debtors,  or  class  of  cases,  were  intended  to  be  ex- 
"  cepted,  it  would  have  been  specified.  The  indefinite  and 
sweeping  words  made  use  of  by  the  parties  exclude  the 
idea  of  any  class  of  cases  having  been  intended  to  be  ex- 
cepted, and  explode  the  doctrine  of  constructive  discrimi- 
"  nation  "  (c). 

XC  V.  Under  the  extensive  and  restrictive  kinds  of  inter- 
pretation. Jurists  have  been  in  the  habit  of  including  a  once 
celebrated  distinction  between  things  of  a  favourable  and 
things  of  an  odious  nature. 

Barbeyrac  {d)  rejected  this  distinction,  on  the  ground  that 
these  assumed  qualities  cannot  foimd  any  safe  rules  of  inter- 
pretation; that  the  same  characteristics  may  seem  odious 
to  one  party  and  favourable  to  another,  according  to  the 
dispositions  of  each,  and  the  point  of  view  from  which  they 
regard  them ;  that  they  are  incapable  therefore  of  a  certain 
definition;  that  it  is  admitted  that  the  two  qualities  are 
often  blended  together  in  one  and  the  same  subject ;  and, 
above  all,  that  without  having  recourse  to  this  distinction 
sound  rules  of  interpretation  may  be  always  obtained. 
Yattel  {e)y  however,  adheres  to  the  distinction,  but  thinks 

(c)  Ware  v.  Highton,  3  Dallas  {American),  Bqtarts,  p.  IdO. 

See,  too,  Hamiltoru  r.  Eatonj  Martin  {American),  Reports,  79. 

Pothier  (Evans'  trans.),  vol.  i.  p.  80. 

{d)  See  his  note  on  Orot.  1.  ii.  c.  16,  10,  in  which  he  repeats  the 
opinion  which  Le  had  already  expressed  in  his  commentary  on  Puffendarf, 
JDe  Jure  Nat,  et  Oent»  s.  12. 

{e)  **  One  of  the  sections  of  Vattel  which  is  relied  on,  states  this  pro- 
position, '  that  whatever  tends  to  change  the  present  state  of  things,  is 
also  to  be  ranked  in  the  class  of  odious  things.'-— (B.  ii.  a.  805*)    Is  it  not 
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that,  with  respect  to  certain  things,  concerning  which  the 
intention  of  the  parties  is  not  clear,  equity  gives  in  some 
cases  an  extensive^  in  others  a  restrictive  interpretation.  This 
is  unquestionably  true,  and  is  indeed  the  substance  of  what 
has  been  ahready  stated,  but  the  catalogue  of  things /av^^i^r- 
able^  to  which  Yattel  applies  the  extensive^  and  of  things 
odiouSy  to  which  he  applies  the  restrictive,  interpretations,  are 
of  a  very  loose  and  disputable  character;  and  the  rules 
which  he  lays  down  appear  to  find  their  place  with  more 
propriety  and  accuracy  under  the  other  different  heads  which 
have  been  mentioned. 


most  manifest,  that  this  proposition  is,  or  at  least  may  be,  in  many  cases, 
fimdamentally  wrong?  If  a  people  free  themselves  from  a  despotism,  is 
it  to  be  said,  that  the  change  of  government  is  odious,  and  ought  to  be 
construed  strictly  ?  What,  upon  such  a  principle,  is  to  become  of  the 
American  Revolution,  and  of  our  State  Governments  and  State  Consti- 
tutions P  Suppose  a  well-ordered  Government  arises  out  of  a  st^te  of 
disorder  and  anarchy,  is  such  a  Government  to  be  considered  odious  P 
Another  section  (s.  608)  adds,  'Since  odious  things  are  those  whose 
restriction  tends  more  certainly  to  equity  than  their  extension,  and  since 
we  ought  to  pursue  that  line  which  is  most  conformable  to  equity,  when 
the  will  of  the  Legislature  or  of  the  contracting  parties  is  not  exactly 
known,  we  should,  where  there  is  a  question  of  odious  things,  interpret 
the  terms  in  the  most  limited  sense.  We  may  even,  to  a  certain  degree, 
adopt  a  figurative  meaning,  in  order  to  avert  the  oppressive  consequences 
of  the  proper  and  literal  sense,  or  anything  of  an  odious  nature  which  it 
would  involve.'  Does  not  this  section  contain  most  lax  and  unsatisfactory 
ingredients  for  interpretation  ?  Who  is  to  decide  whether  it  is  most  con- 
formable to  equity  to  extend  or  to  restrict  the  sense  P  Wlio  is  to  decide 
whether  the  provision  is  odious  P  According  to  this  rule,  the  most  oppo- 
site interpretations  of  the  same  words  would  be  equally  correct,  accord- 
ing as  the  interpreter  should  deem  it  odious  or  salutary.  Nay,  the 
words  are  to  be  deserted,  and  a  figurative  sense  adopted,  whenever  he 
deems  it  advisable,  looking  to  the  odious  nature  or  consequence  of  the 
common  sense.'' — Story  on  the  Constit.  of  the  United  States,  vol.  i.  pp.' 
291,292. 
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CHAPTER  IX. 

COLLISION    OF    TREATIES. 

XC  VI.  It  has  been  already  remarked  that  it  is  not  con- 
petent  to  a  State  to  adopt  customs  or  make  Treaties  which 
come  into  collision  with  Divine  or  Natural  Law  (a),  or  which 
affect  the  general  International  Law  with  respect  to  other 
States  which  are  not  parties  to  the  Treaty  (b).  But  a 
collision  or  opposition  may  happen  between  two  human 
laws  (c),  two  promises,  or  two  treaties  ;  the  fulfilment  of 
both  may  be  impossible,  and  in  this  case  it  is  desirable  to 
have  recourse  to  some  recognised  rules  for  ascertaining  to 
which  the  preference  should  be  given  (rf).  Grotius,  borrow- 
ing from  Cicero  and  Yattel,  has  here  laid  down  various  rules 
which  in  such  cases  should  be  observed. 

XCYII.  1.  In  all  cases  where  a  stipulation  which  is  per- 
missive, conflicts  with  one  that  commands,  the  former  must 
yield  to  the  latter.  This  doctrine  that  command  outweighs 
permission  was  derived  by  Grotius  from  Cicero,  and  is 
adopted  by  all  jurists ;  nevertheless  a  universal  command, 
according  to  Barbeyrac,  gives  way  to  a  particular  permis- 
sion. 

2.  A  stipulation  which  may  be  complied  with  at  any  time 


(a)  Vol.  i.  p.  26. 

"  Pacta,  qyod  turpem  causam  contiiient,  non  sunt  observanda.'' — Di^.  ii. 
xiv.  27,  4. 

(b)  '*  Priyatorum  conyentio  juri  publico  non  derogat." — Dig,  L.  17, 46. 
Vide  ante,  vol.  i.  p.  46. 

(c)  Qmntil,  Irutit.  Orator,  lib.  vii.  c.  7. 
Id)  Orot  1.  ii.  c.  16,  29. 

Vattd,  1.  ii.  c.  17,  ss.  811,  821. 

Bwtharfmih,  b.  iL  c  7,  p.  480.    (Ed.  Baltimore,  1882.) 
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must  yield  to  one  which  must  be  executed  directly  or  not  at 
all.  This  rule  is  manifestly  reasonable ; — by  the  adoption 
of  it  both  engagements  may  possibly  be  satisfied^ — whereas 
by  a  contrary  rule  only  one  can  be  satisfied. 

3.  A  prohibitory  stipulation  must  be  preferred^  as  a 
general  rule,  over  one  which  is  imperative, — upon  the  prin- 
ciple that  every  prohibition  is  absolute  in  itself,  whereas 
every  injimction  is  of  necessity  conditional,  and  supposes  a 
power  and  an  opportunity  of  doing  what  is  enjoined.  When 
this  cannot  be  done  without  contravening  a  prohibitory 
stipulation,  there  is  no  opportunity,  and  therefore  no  moral 
possibility  of  acting ;  but  this  remark  is  true  only  in  cases 
where  the  prohibition  is  absolute  and  unconditional. 

4.  When  two  stipulations  equal  in  other  respects,  con- 
flict with  each  other,  the  more  particular  one  has  precedence 
over  that  which  is  more  general.  This  is  the  rule  in  the 
conflict  of  laws,  founded  upon  the  principle  that  the  legis- 
lator, when  he  speaks  particularly,  is  held  to  be  more  care- 
ful to  guard  against  accidental  exceptions,  and  therefore 
more  unwiUing  to  admit  of  any  than  when  he  speaks  in 
general. 

5.  It  is  a  rule  with  respect  to  all  prohibitions,  that  the 
prohibition  which  has  a  penalty  attached  to  it  is  to  be  pre- 
ferred to  the  one  which  has  not,  and  that  which  has  the 
greater  penalty  to  that  which  has  the  lesser. 

In  the  case  of  The  Ringende  Jacobs  it  was  considered 
whether  the  freighting  the  ship  to  the  enemy  was  or  was 
not  the  lending  prohibited  in  the  Swedish  Treaty  (October 
21,  1666).  Sir  W.  Scott  said  :  '^  Beference  has  been  made 
'^  to  an  ancient  Treaty  between  England  and  Sweden,  which 
"  forbids  the  subjects  of  either  Power  *  to  sell  or  lend  their 
^  ships  for  the  use  and  advantage  of  the  enemies  of  the 
*  other ; '  and  as  this  prohibition  is  connected  in  the  same 
article  with  the  subject  of  contraband,  it  is  argued  that 
the  carrying  of  contraband  articles  in  the  present  cargo, 
is  such  a  lending  as  comes  within  the  meaning  of  the 
^*  Treaty ;  but  I  cannot  agree  to  that  interpretation.    To 


it 
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'^  let  a  ship  on  freight  to  go  to  the  ports  of  the  enemy^  can- 
**  not  be  termed  lending,  but  in  a  very  loose  sense ;  and  I 
"  apprehend  the  true  meaning  to  have  been,  that  they 
should  not  give  up  the  use  and  management  of  their  ships 
directly  to  the  enemy,  or  put  them  under  his  absolute 
^'  power  and  direction.  It  is,  besides,  observable,  that  there 
'^  is  no  penalty  annexed  to  this  prohibition.  I  cannot  think 
^^  that  such  a  service  as  this  is  will  make  the  vessel  subject 
**  to  confiscation  "  (e), 

6.  A  sound  rule  is  often  derived  from  the  consideration  of 
dates  of  Treaties.  If  there  happen  a  collision  between  two 
affirmative  Treaties  concluded  between  the  same  contracting 
parties,  the  Treaty  of  more  recent  is  preferred  over  that  of 
later  date.  In  this  case  both  covenants  have  been  made  by 
the  same  Powers,  and  therefore  the  subsequent  might  dero- 
gate from  the  former  act.  On  the  other  hand,  if  a  collision 
happened  between  two  Treaties  concluded  between  two 
difi'erent  contracting  parties,  the  more  ancient  one  must  be 
executed,  because  it  was  not  within  the  competence  of  the 
party  promising,  to  act  in  derogation  of  his  antecedent 
engagements  to  another. 

7.  If,  of  two  engagements,  contracted  with  the  same  party, 
only  one  can  be  fulfilled,  it  is  true  that,  as  a  general  rule,  the 
promisee  may  choose  which  of  the  two  shall  be  performed ; 
and  if  his  will  cannot  be  discovered,  the  promisor  must  fulfil 
the  more  important  engagement,  as  being  that  of  which  the 
promisee  would  presumably  require  the  fulfilment. 

8.  Yattel  says,  that  when  two  duties  stand  in  competition, 
that  one  which  is  the  more  considerable,  the  more  praise- 
worthy and  productive  of  the  greater  utility,  is  entitled  to 
the  preference.  Lord  Bacon  says,  that  "  it  is  a  point  worthy 
"  to  be  observed  generally  of  the  rules  of  law,  that  when 

they  encounter  and  cross  one  another,  that  it  be  understood 
which  the  law  holds  to  be  worthier  and  to  be  preferred ; 
^'  and  it  is  in  this  particular  very  notable  to  consider  that 

(e)  1  C.  Hob.  Adm.  Eep,  pp.  89,  90. 
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^^  this  being  a  rule  of  some  strictness  and  rigour,  doth  not^ 
"  as  it  were,  its  office  but  in  the  absence  of  other  rules, 
"  which  are  of  some  equity  and  humanity  "  (/). 

XCVIII.  It  should  be  observed  that  the  question  as  to 
the  judicial  proofs  of  the  acts  of  a  foreign  State  is  now, 
80  far  as  England  is  concerned,  regulated  by  statute  (ff). 
The  14  &  15  Vict.  c.  99,  s.  7,  enacts,  "All  proclamations, 
"  treaties,  and  other  acts  of  State  of  any  foreign  State,  or  of 
"  any  British  colony,  and  all  judgments,  decrees,  orders,  and 
other  judicial  proceedings  of  any  Court  of  Justice  in  any 
foreign  State  or  in  any  British  colony,  and  all  affidavits, 
pleadings,  and  other  legal  documents  filed  or  deposited  in 
any  such  Court,  may  be  proved  in  any  Court  of  Justice, 
"  or  before  any  person  having  by  law  or  by  consent  of 
**  parties  authority  to  hear,  receive,  and  examine  evidence, 
"  either  by  examined  copies  or  by  copies  authenticated  as 
^'  hereinafter  mentioned,  that  is  to  say,  if  the  document 
sought  to  be  proved  be  a  proclamation,  treaty,  or  other 
act  of  State,  the  authenticated  copy  to  be  admissible  in 
^^  evidence  must  purport  to  be  sealed  with  the  seal  of  the 
foreign  State  or  British  colony  to  which  the  original 
document  belongs ;  and  if  the  document  sought  to  be 
proved  be  a  judgment,  decree,  order,  or  other  judicial  pro- 
ceeding of  any  foreign  or  colonial  Court,  or  an  affidavit, 
"  pleading,  or  other  legal  document  filed  or  deposited  in  any 
^'  such  Court,  the  authenticated  copy  to  be  admissible  in 
evidence  must  purport  either  to  be  sealed  with  the  seal  of 
the  foreign  or  colonial  Court  to  which  the  original  docu- 
ment belongs,  or,  in  the  event  of  such  Court  having  no 
"  seal,  to  be  signed  by  the  judge,  or,  if  there  be  more  than 
one  judge,  by  any  one  of  the  judges  of  the  said  Court,  and 
such  judge  shall  attach  to  his  signature  a  statement  in 
writing  on  the  said  copy  that  the  Court  whereof  he  is  a 
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(/)  Maxims  of  the  Law,  ReguXa  111. 

(g)  As  to  former  law,  see  Richardson  y.  Anderson,  1  Campbell,  p.  65, 
o.  (a.) 
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^^  judge  has  no  seal ;  but  if  any  of  tbe  aforesaid  authenticated 
^^  copies  shall  purport  to  be  sealed  or  signed  as  hereinbefore 
^'  respectively  directed,  the  same  shall  respectively  be  ad- 
"  mitted  in  evidence  in  every  case  in  which  the  original 
^^  document  could  have  been  received  in  evidence  without 
^'  any  proof  of  the  seal  where  a  seal  is  necessary,  or  of  the 
*^  signature,  or  of  the  truth  of  the  statement  attached  thereto, 
'^  where  such  signature  and  statement  are  necessary,  or  of 
'^  the  judicial  character  of  the  person  appearing  to  have  made 
'^  such  signature  and  statement." 

XCIX.  The  effect  of  war,  and  of  the  subsequent  restora- 
tion of  peace,  upon  the  continuing  force  and  validity  of 
Treaties  contracted  previously  to  the  breaking  out  of  the 
war,  will  be  considered  hereafter  (A). 

The  reader  will  find  in  the  note  (t)  a  reference  to  some  of 


(h)  Vol  iii  ch.  ii. 

(0  Oasbs  fbom  ihb  ENeuBH  Rbpobis. 

Elphinttone  v.  Bedreechund,  1  Knapp  Privy  Council  Rep,  p.  840. 

MaltoM  V.  MaUoM,  1  Robertson  Rep,  p.  67. 

Lindo  y.  Rodney ^  Douglas  Rep,  p.  340. 

Hotham  V.  Etut  India  Company,  ib,  p.  277. 

Chalmers'  Collection  of  Opinions^  ii.  pp.  345-6. 

Marryat  y.  Wilson^  1  Bosanquet  ^  Fuller  Rep,  pp.  436-9. 

Report  of  Sir  Leoline  Jenkins  (December,  1668)  on  the  Construction  of 
the  Treaty  bettpeen  the  French  and  English,  yol.  ii.  p.  736. 

The  Diana,  6  C,  Robinson  Adm.  Rep.  p.  60,  p.  67. 

The  Fama,  ib,  p.  106. 

The  Zacheman,  ib,  p.  162. 

TTte  Charlotte,  ib.  p.  306. 

The  EUsa  Ann,  1  Dodson  Adm,  Rep,  p.  244. 

The  Molly,  ib.  p.  894. 

The  Ringende  Jacch,  1  C.  Robinson  Adm,  Rep,  p.  89. 

Richardson  y.  Anderson,  1  Campbell,  p.  66,  n.  (a.) 

In  re  Elise  Counhaye,  Law  Rep,  8  Q,  B,  p.  410. 

Reg.  v.  Wilson,  Law  Rep.  3  Q,  B.  D.  p.  42. 

Attomey-Oen,  of  Hong  Kong  v.  Kwok^a^ng,  Law  Rep,  6  P.  C,  p.  179. 

The  Parlement  Beige,  Law  Rep.  4  P.  D.  p.  129;  6  P.D.  197. 

There  are  besides  some  cases  on  the  construction  of  Extradition  and 
International  Copyright  Treaties. 


CA8BS  IN  BBITI8H   AND  AMERICAN   COUBTS.        131 

the  principal  cases  decided  in  the  British   and  American 


Cases  fbom  American  Repobts. 

FoiAer  y.  Neilsan,  2  Peters,  p.  253. 

Oord(m  y.  Kerr,  1  TFashinffton  C.  C.  p.  322. 

Society  y.  New  Haven,  8  Wheaton,  p.  464. 

United  States  y.  Fercheman,  7  Peters,  p.  61. 

The  St,  I.  Indiana,  2  Oallism,  p.  26a 

Blight  y.  Rochester,  7  Wheaton,  p.  635. 

WMtdker  y.  English,  1  j?ay,  p.  15. 

JSTttfo^tuon  y.  Brock,  11  Massachusetts,  p.  119. 

2%«  i\iBarro,  2  TT^^rfoit,  p.  227. 

The  Santissima  Trinidad,  7  Wheaton,  p.  283. 

Hylton  y.  Brovm,  1  Washington  C.  C.  p.  343. 

Bolchos  y.  r^ree  iVe^o  Slaves,  Bee,  Admiralty  Rep,  p.  74 

British  Consul  y.  jSE^tjp  Mermaid,  ib,  69. 

JJemier^an  y.  Poindexter,  12  TF^^^on,  p.  630. 

Garcia  y.  Z«0, 12  Peters,  p.  511. 

M'Nair  y.  Ragland,  1  Devereux,  Equity,  p.  616. 

Otmt  y.  JTbo^y  3  J^,  p.  79. 

AfOfer  y.  Gordon,  1  7Viy/(>r,  p.  300. 

TTtfaon  y.  iSm^A,  6  Yerger,  p.  379. 

TTare  y.  Highton,  3  2>a//a«,  p.  199. 

Hanviltons  y.  ^a^on,  Martin,  p.  79. 

And  see  especially  the  following  cases,  as  to  the  construction  of  the 
Treaties  hetween  Spain  and  England  of  1762  and  1783,  giying  priyileges 
to  cut  mahogany,  and  the  construction  of  the'proclamation  and  hy-laws 
relatiye  to  the  trade  under  them,  Chraham  y.  Pennsylvania  Ins,  Co, 
2  Washington  C  C  p.  113. 

Under  the  second  article  of  the  Treaty  with  Great  Britain  of  1794, 
the  precincts  and  jurisdiction  of  a  port  are  not  to  he  considered  as  ex- 
tending three  miles  in  eyery  direction,  hy  analogy  to  the  jurisdiction  of 
a  country  oyer  that  distance  of  sea  upon  its  coasts,  but  they  must  be 
made  out  by  further  proof. — Jackson  y.  Porter,  Paine,  p.  467. 

The  fourteenth  section  of  the  Spanish  Treaty  of  1796,  which  prohibits 
citizens  of  Spain  or  of  the  United  States  from  taking  commissions  to 
cruise  against  either  of  those  countries,  does  not  extend  the  prohibition 
to  public  ships  of  war. — The  Santissima  Trinidad,  7  Wheaton,  p.  283. 

No  form  of  passport  haying  been  annexed  to  the  seyenteenth  article  of 
the  Spanish  Treaty  of  1796,  the  inmiunity  intended  by  that  article  neyer 
took  effect.— 7!^  Amiable  Isabella,  6  Wheaton,  p.  1. 

The  United  States,  by  their  alliance  with  France,  existing  in  1780, 
were  not  considered  as  parties  in  the  capitulation  made  by  the  Marquis 
de  Brouilld  with  the  inhabitants  of  Dominica. — Miller  y.  The  Resolution, 
Bee,  Adm.  Rep.  p.  404. 

Where  indiyidual  rights  yest  under  a  Treaty,  the  Treaty,  in  respect 
to  them,  is  to  be  construed  by  the  same  rules  as  priyate  contracts. — 
Anderson  y.  Lewis,  1  Freeman,  Chancery,  p.  178. 

k2 
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Courts  of  Law,  involving  the  interpretation  and  construction 
of  Treaties. 


^Mien  a  Treaty  makes  no  special  provision  for  deciding  questions  of 
individual  identity^  they  must  be  decided  by  the  judicial  tribunals  of  the 
country. — Stockton  v.  WiUianis,  Walker  Chancery,  p.  120. 

Savigny  has  a  chapter  on  those  Foreign  Codes  which  contain  specific 
enactments  as  to  the  Interpretation  of  Law. — It.  R,  i.  s.  61.  Ausgpruche 
der  neueren  Oesetzbucher  iiber  die  Audegung, 
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PART    THE    SIXTH. 


CHAPTER  I. 

BIGHTS   OF   SOVEBEIGKS. 

C.  It  was  observed  in  an  early  part  of  this  work  (a)  that 
there  were  certain  subjects  of  International  Law,  which 
though  only  to  be  accounted  as  such  mediately  and  deriva- 
tively,  required  a  separate  consideration  ;  and  it  was  said  that 
these  subjects  of  International  Law  were  the  following  indi- 
viduals, who  are  said  to  represent  a  State : — 

1.  Sovereigns. 

2.  Ambassadors. 

And  another  class  of  public  officers,  not  clothed,  accurately 
speaking,  with  a  representative  character,  but  who  occupy  a 
quasi  diplomatic  position — namely, 

3.  Consuls. 

We  have   now  to  consider  the  International  Status  of 
Sovereigns  with  respect  to  themselves  and  their  families. 
CI.  The  Sovereign   (6)  represents  in    his    person    the 


{a)  Vide  ante,  vol.  i.  p.  10. 

(6)   Vattely  1.  iv.  c.  7,  8. 108 ;  1.  ii.  c.  8,  c.  4. 

Orotius  places  the  exterritoriality  of  Ambassadora  upon  this  ground: — 
''  Ut  qui  sicut  fictione  quadam  habentur  properaonis  mitterUium,  ita  etiam 
fictione  simili  const ituerentur  quasi  extra-territoriumJ* — ^L.  ii.  c.  xviii. 
4,5. 

Fuffendorf,  De  Jure  Nat,  et  OerU.  1.  viii.  c.  4,  21. 

Bffnkershoek,  De  Faro  Legatorum,  c.  3.  **  Princeps  in  alterius  Imperio 
quo  jure  censeatur,  quod  ad  forum  competens.**    C.  4. — "  Principis  bona 
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collective  power  of  the  State.  His  person,  as  such  repre- 
sentative, is  the  subject — ^by  a  custom,  which,  to  say  the 
least,  approaches  the  border  of  positive  law — of  certain 
international  rights.  The  recognition  of  his  title  and  claims 
as  the  dejure  ruler  of  the  nation,  of  which  he  is  the  dejacto 
governor,  and  the  principles  of  International  Law  appUcable 
thereto,  have  been  already  considered  (e). 

CI  I.  The  Sovereignty  of  the  State  may  be  vested  in  a 
single  individual,  as  in  a  monarch,  a  stadtholder,  or  a  presi- 
dent ;  or  in  more  than  one,  as  in  the  Consuls  of  ancient 
Home,  or  of  republican  France  at  the  beginning  of  this 
century ;  or  in  various  persons  exercising  the  powers  of 
regency  pending  the  minority  of  the  Sovereign  (d). 

The  Boman  Law  expresses  the  rule  of  International  Law 
upon  this  subject — ^*  Magistratus  municipales,  cum  unum 

magistratum    administrent,    etiam   unius   hominis  vicem 

sustinent "  {e). 

cm.  Before  we  enter  upon  the  discussion  of  the  personal 
prerogatives  incident  to  the  Sovereign  in  a  foreign  country, 
it  must  be  remembered  that  the  honour  and  independence  of 
nations  are  affected  by  the  treatment  of  their  Sovereign  (/). 


in  alteriiu  Imperio,  an  per  arrestum  forum  tribuant."  These  two  chapters 
contain  the  best  dissertation  on  this  subject. 

Zauch,  De  Jure  Feciali  inter  Oentes,  p.  ii.  s.  2,  g,  6. — "  Utrum  Prin- 
ceps  in  alium  Principem  in  suo  territorio  imperium  habet  P  " 

Qiinther,  ii.  478,  pr€e9ertim^  ss.  4,  5,  6. 

Martens,  1.  v.  ss.  164-176. 

KUiber,  ss.  48-^. 

Hejter,  ss.  48,  68. 

F<bUx,  s.  209. 

The  subject  of  exterritoriality  is  again  discussed  under  the  subsequent 
title  of  Ambassadors. 

(c)  Vide  ante,  part  v.  ch.  iv. 

(d)  '*  Einem  wirklichen  Mitregenten  oder  souver&nen  Heichsrerweser 
gebiihren  mit  Ausnahme  der  Titel  gleiche  Rechte  wie  dem  eigentlichen 
Souveran  selbst." — Hejfer,  1.  vi.  s.  66. 

(e)  Diff.  L.  1.  26. 

(/)  ''  Die  Unabhangigkeit  des  Staates  kommt  auch  der  Person  seiner 
Heprasentanten  zu :  dem  Begenten." — Kliiber,  s.  48. 
Zouchf-p.  i.  8.  y.  1,  speaking  of  ''Delicta  inter  eos  quibuscum  Pax 
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The  Sovereign  is  entitled  to  International  rights  belonging 
to  his  public  character,  both  while  resident  at  home,  and  while 
commorant  abroad. 

At  home  he  has  a  right — 

1.  To  be  addressed  bj  other  States  according  to  his  proper 
and  accustomed  title. 

2.  To  be  treated  in  all  communications,  unless  established 
usage  or  the  positive  stipulations  of  Treaty  have  made  a 
distinction,  in  all  respects  on  a  footing  of  perfect  equality 
with  the  rulers  of  other  States. 

Abroad,  the  Sovereign  de  facto  is  entitled  to  be  treated 
by  all  public  functionaries  of  another  State,  in  all  public 
communications,  with  respect ;  and  to  have  his  proper 
titles  assigned  to  him  {ff).  Thus  at  the  conferences  holden 
in  1871  in  London  respecting  the  Treaty  of  Paris  of  March 
30,  1856,  the  plenipotentiary  of  the  King  of  Prussia  claimed 
to  be  received  as  representative  of  the  Emperor  of  Germany, 
a  title  lately  conferred  on  the  King.  The  claim  was  admitted 
by  the  plenipotentaries  of  the  other  Powers  (A). 

If  he  be  personally  the  subject  of  a  libel  on  his  character 
or  be  defamed,  he  is  entitled  to  the  same  redress  in  the  mu- 
nicipal Courts  of  Justice  in  the  country  of  the  libeller  as  any 
subject  of  that  country.  If  he  were  shut  out  from  such  re- 
dress on  the  ground  of  his  being  a  foreigner,  or  upon  any 
technical  ground,  he  would  have  just  ground  of  complaint, 
unless,  indeed,  satisfaction  were  extra-judicially  afforded  to 
him. 


est,"  says,  "  In  his  delictis  primum  est  cum  status  laeditur  vel  personis 
injuria  ofiertur ;  "  e.g.,  when  the  Athenians  defiled  the  statues  of  Philip. 

(y)  Bluntachli,  s.  124  ]  ^^  Le  refus  de  ces  titres  est  consid^r^,  non  sans 
raison,  comme  une  offense,  lorsque  le  nouyeau  gouvernement  peut 
enyisager  qu'il  existe  seul  de  fait.  Le  fait  que  Tempereur  Nicolas  de 
Russie  n'ayait  pas  employ^  le  terme  habituel  de  '  firdre '  dans  une  lettre 
adress^  k  Napol^n  III.,  a  4t6  profond^ment  senti  par  ce  dernier,  qui 
8*en  est  cruellement  yengd ;  et  cependant  il  n^y  avait  point  ici  une  viola- 
tion du  droit ;  il  y  avait  tout  au  plus  une  atteinte  aux  usages  des  cours, 
ear  cette  lettre  reconnaissait  express^ment  Napolten  comme  souverain  des 
Fran^aiB.** 

(A)  See  the  Protocols  in  Pc^}er8  laid  before  Poriiamentf  1871. 
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But  he  has  no  just  ground  of  complaint  if  the  sentence, 
after  a  fair  trial  conducted  according  to  the  ordinary  law  of 
the  country,  be  adverse  to  him. 

These  cases  are  rarely  such  as  concern  the  individual  cha- 
racter of  the  Sovereign ;  they  are  generally  such  as  concern 
the  collective  character  of  the  State,  as  represented  by  the 
Sovereign. 

The  cases  of  persons  proceeded  against  for  libelling  the 
Emperors  Paul  and  Buonaparte,  have  been  already  considered 
as  falling  under  the  latter  predicament  (i).  Plots  and 
conspiracies  against  a  foreign  Sovereign  ought  to  be  tried 
and  punished  by  the  Courts  of  the  State  in  amity  with  that 
Sovereign  in  which  they  are  planned  (j). 

The  President  of  a  Republic,  when  he  represents  the 
Republic,  is  entitled  to  the  same  rank  and  honours  as  a 
Sovereign  both  at  home  and  abroad  (A). 

The  Sovereign  who  accepts  any  office,  civil  or  military, 
in  another  State,  quoad  hoc  submits  himself  to  the  authority  of 
that  State ;  e.g.  The  foreign  Sovereigns  who  served  recently 
in  the  army  of  the  King  of  Prussia  (/). 

CIV.  The  Sovereign  who  travels  through,  or  sojourns 
temporarily,  for  whatever  cause  (m),  in  a  foreign  State,  is 
entitled  to  an  immunity  from  the  cii?t7  jurisdiction  therein. 
Even  the  private  individual  under  these  circumstances,  much 
more  the  Sovereign  does  not  become  "  civis,"  or  even  "  incola,' 
but  remains  "  advena  "  (n). 

It  is  not  worth  while  to  enter  into  the  discussion  whether 


(t)  Vol.  i.  pp.  625-6. 

{j)  See  Trial  of  Bernard  for  attempted  auasnnatian  of  Napoleon  IIL— 
Ann,  Reg,  1858 ;  Law  Caws,  p.  310. 

(k)  Bluntschlif  sa.  128,  134.  (/)  Ih.  131. 

(m)  Bynkershoek,  c.  iii.,  suggests  four: — 

1.  Ut  res  suas  ipse  agat. 

2.  Ut  litem  obortam  ipse  transactione  componat. 

3.  Ut  discat  ex  rationibus  alieni  imperii  quod  ad  suum  transferat, 

4.  Solius  animi  et  oblectatioois  gratia. 
(»)  Mary  Queen  of  Scots,  JSeJter,  106,  n.  4. 
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this  immunity  be  the  result  of  natural  law  or  of  established 
custom. 

It  is  only  in  more  modem  times  that  this  exterritoriality 
has  become,  as  it  may  now  be  considered,  a  settled  rule  of 
International  Law. 

A  certain  amount  of  jurisdiction  (o)  over  the  persons  com- 
posing the  suite  of  Sovereigns  seems  to  be  a  corollary  from 
this  proposition.  This  jurisdiction  is  limited  in  most  coun- 
tries to  matters  of  a  civil  character. 

Martens,  following  De  Real,  qualifies  the  generality  of 
the  proposition  by  these  conditions : — 

1.  That  the  Sovereign  have  not  entered  the  foreign  State 
clandestinely. 

2.  That  he  be  an  actually  reigning  Sovereign,  or  recog- 
nised as  such  by  the  foreign  State. 

3.  That  he  have  not  submitted  himself  to  the  jurisdiction 
by  entering  into  the  military  service  of  the  State,  or  by  some 
equivalent  act  of  implied  submission  to  its  authority.  These 
two  last  exceptions  appear  to  be  well  founded ;  in  their  ab- 
sence the  rule  ^^  par  in  parem  non  habet  potestatem  "  (j>) 
prevails,  and  one  Sovereign  remains  exempt  from  the  civil 
jurisdiction  of  another. 

C  V.  With  respect  to  criminal  jurisdiction,  the  foreign 
Sovereign,  as  a  general  proposition,  is  exempt  from  it.  Ex- 
treme cases  may  be  put  which  would  make  the  rule  inappli- 
cable.    If,  indeed,  he  should  abuse  the  hospitality  of  the 


(o)  '*  Man  gestattet  ihin  daselbet  die  CVtm^^erichtbarkeit  iiber  sein 
Gefolge."--Jr/M6fr,  8.  50. 

''Fac,  principem  homiddia  et  ra^mias  perpetraie,  irruere'in  quosvis 
homines,  non  mos  tantum,*^  &c. — Bynk,  c  iii. 

''  En  yertu  de  cette  exterritoriality  on  accorde  aussi  k  des  monarques 
strangers  la  juridiction  [civilo  au  moins]*  sur  les  gens  de  leur  suite; 
mais  on  ne  pent  leur  attribuer  le  droit  d*exercer  pendant  leur  s^jour  tous 
les  diffSrens  droits  de  souverainet^  qui  produiraient  leurs  effets  but  T^tat 
oil  ils  se  trouvent.*' — Martens,  1.  5,  s.  172. 

*  The  bracketed  words  are  inserted  by  the  editor,  Pinheiro  Ferreira, 

(p)  Maxim  cited  by  the  defenders  of  Mary  Queen  of  Scots. — OanuMi 
Elizabeth  (ed.  1G88),  b.  iii.  a.b.  1686,  p.  370. 

See,  too,  Zoueh,  De  Jud,  inter  Oentes,  p.  2,  s.  2,  qu.  6. 


138  INTERNATIONAL   LAW. 

kingdom  (7),  he  may  be  ordered^  like  a  delinquent  ambassador, 
to  depart  from  it  without  delay. 

If  he  should  contrive  or  perpetrate  any  offence  against  the 
welfare  or  laws  of  the  country  in  which  he  is  a  guest,  Inter- 
national Law  would  warrant  the  authorities  of  that  country 
in  preventing  the  commission  of  the  offence,  by  placing  him 
under  necessaiy  restraint,  and  in  subsequently  demanding 
satisfaction  for  the*  injury,  at  the  hands  of  the  country  of  this 
delinquent  representative. 

We  may  go  a  step  further  and  say,  that  his  acts  of 
violence  may  be  met  by  violence,  and  that  if  he  perish  in 
consequence  of  the  resistance  opposed  to  his  unlawful  con- 
duct, no  maxim  of  International  Jurisprudence  is  violated. 

C  VI.  But  may  the  delinquent  Sovereign,  under  any  cir- 
cumstances, be  rendered  amenable  to  the  criminal  jurisdiction 
of  a  foreign  country  ?  It  is  difficult  in  a  treatise  on  law  to 
answer  a  question  which  is  founded  upon  the  supposition 
that  the  representatives  of  the  majesty  of  the  law  are  the 
criminals  to  be  tried  by  the  law. 

If,  however,  the  question  must  receive  a  categorical  answer, 
the  answer  must  be  in  the  negative  (r). 

The  historical  precedents  which  might  appear  to  counte- 


(g)  ^'  Quare  ut  extremum  eel  in  legato  ut  jubeatur  Imperio  excedere, 
flic  et  in  Principe  statuerem,  si  jus  hospitii  violet.  Sed  nee  eine  cautio- 
nibus  ea  res  transigenda  est.  Quid  si  enim  more  latronis  in  vitam,  in 
bona,  in  pudicitiam  cujusque  irruat,  nee  secus  atque  hostis  capta  grassetur 
in  urbe  P    Poterit  utique  detineri,  forte  et  occludi,  quamvis  per  turbam 

malim,  quam  constituto  judido Si  Princeps  in  alieno  Imperio 

manu  rem  agat,  vel  per  se,  Tel  per  comites,  quin  manu  repelli  possit, 
non  puto  dubitandum.  Si  vero  quid  machinetur  adversus  Principem  hos- 
pitem,  ejuBve  Imperium,  si  aliud  commune  delictum  perpetret,  satis,  puto, 
fiet  rationi  et  Juri  Gentium,  si  quod  hie  Jus  Gentium  est,  si  jubeatur 
finibus  Imperii  ezcedere,  nee  amplius  turbare  rempublicam  nostram.'* — 
Bynk,  c.  ill. 

(r)  Bynkershoek,  referring  bimself  for  a  solution  of  the  difficulties 
growing  out  of  this  subject  to  **  ratio  "  and  ''  usus  ^  (as  the  legitimate 
interpreters  of  International  Law),  arrives  at  this  conclusion : — "  Quin 
fere  eo  deyeniendum  est  ut  negandum  videatur,  banc  rem  Jure  Gkntium 
definitam  esse,  vel  definiri  posse.**— C.  iii. 

ffejter,  b.  i.  s.  102. 
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nance  a  contrary  opinion  are  valueless.  '^  Nihil  igitur  in  hoc 
*^  argnmento  proficies  rebus  similiter  a  gentibus  judicatis," 
is  the  just  observation  of  Bynkershoek  {s), 

C  VII.  It  is  obvious,  moreover  (t),  that  this  class  of  cases 
is  happily  so  rare,  and  the  instances  cited  are  so  exceptional 
in  their  nature,  both  from  their  own  circumstances  and  from 
the  periods  of  history  in  which  they  happened,  that  Inter- 
national Law  cannot  rely  upon  them  as  exponents  of  usage 
in  this  arduous  matter,  but  must  guide  the  inquirer  by  the 
reason  of  the  thing  applied  to  the  exigency  of  each  particular 
occurrence. 

International  Law,  like  the  Civil  Law,  must  pass  by, 
without  attempting  to  bring  under  exact  rules,  anomalies 
which  a  sudden  emergency  may  create,  or  to  provide  remedies 
beforehand  for  all  imaginable  contingencies  {u). 

The  excellent  sense  of  Bynkershoek  appears  in  these, 
among  other  concluding  remarks  upon  this  subject  :  ^^  Non 
"  adeo  frequentes  sunt  ipsorum,  qui  imperant,  Principum  in 
*^  alienis  Imperils  peregrinationes,  minus  frequentia  crimina 
^^  vel  debita,  quas  huic  disputationi  causam  prcebere  possint, 
**  ety  quicquid  sit,  ob  persontB  sanctitatemy  eo  semper  tempera^ 
**  mento  utimur,  ne  ob  minima  quceque  magnum  exemplum 
*'  statuamus  '*  (x). 

CVIII.  The  privilege  of  exterritoriality  is  extended  to 
the  moveable  effects  which  foreign  Sovereigns  carry  with 
them. 

The  common  usage  of  Europe  exempts  such  effects  from 
the  payment  of  custom  duties  and  the  visitation  of  custom- 
house officers  (y).  The  immunity  is  further  extended  by 
general  comity  to  goods  destined  for  a  foreign  Sovereign 
or  his  family  in   their  transit   through  foreign  countries; 

(«)  Bynkershoek,  c.  iii.  (t)  See  next  chapter,  on  Embassy, 

(u)  **  Jura  constitui  oportet,  ut  dixit  Theophrastus,  in  his  qusB  M  r6 
nXtuTTov  accidunt,  non  qusB  c/c  n-opaXdyov." — Dig,  i.  3,  8. 

"  T6  yhp  3na(  rj  dlr,  ut  ait  Theophrastus,  n-apo/datyovaiy  ot  vofioBirtu/*'-^ 

ib.e. 

(x)  Bynkerthoekf  c.  iii.  (y)  Blunttchli,  s.  188. 
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though  this  privilege  has  sometimes^  as  in  the  Treaty  of  Peace 
between  Russia  and  Saxony  in  1745  (^r)^  been  the  subject  of 
an  express  stipulation. 

As  to  other  private  property  of  a  foreign  Sovereign,  both 
moveable  and  immoveable^  it  is,  according  to  very  high  au- 
thorities on  International  Law,  liable  to  arrest,  adjudication, 
and  sequestration  by  the  municipal  tribunals,  and  to  the  taxes 
and  imposts  of  the  local  government  (a). 

"  Usu  gentium  invaluit,"  says  Bynkershoek,  "  ut  bona, 
"  qu»  Princeps  in  alterius  ditione  sibi  comparavit,  sive 
"  hsereditatis,  veL  quo  alio  titulo  acquisivit*,  perinde  ha- 
'^  beantur,  ac  bona  privatorum,  nee  minus  quam  hsdc  sub- 
"jiciantur  oneribus  et  tributis."  And,  speaking  of  a 
difference  of  opinion  on  the  point,  he  adds  his  approbation 
of  Hilliger's  Commentary  on  Donellus  {b)  as  follows:  "  Sub- 
"  ditum  vocat  (principem)  ratione  fori,  et  executionis,  quam 

judex  forte  decrevit  in  rem  sibi  subjectam,  sive  mobilem, 

sive  inmobilem,  sive  pecuniam,  ex  quacunque  tandem  causa 
*'  debeatur ;  utique,  si  me  sequaris,  sic  ea  interpreter  '*  (c), 

CVIII  A.  The  exterritoriality  of  those  ships  belonging  to 
Sovereigns,  which  are  used  as  ships  of  war  yhos  been  commented 
upon  in  the  previous  volume  of  this  work  (d). 

The  last  decision  of  the  English  Admiralty  jurisprudence 
upon  the  exterritoriality  of  ships  of  war  was  in  the  case  of 


(«)   Vide  Art.  10. 

(a)  Bynkershoekf  who  insists  strongly  upon  the  liability  of  the  Sove- 
reign's private  property  to  arrest,  in  the  same  manner  as  the  property  of 
any  private  person,  would  allow  this  exception :  ''  Oavendum  autem  est, 
ne  res  ad  injur iam  vergat,  nee  quod  inter  privatos  summum  jus  est,  ex 
iniquis  forte  Pragmaticorum  Decretis,  id  summa  injuria  ad  Principes  por- 
rigamus.  Ajunt  illi,  vel  rem  minimam  arresto  detentam  sufticere  ad 
subjectionem  fori.  Largiamur  inter  privatos,  sic  enim  obtinuit,  sed  an 
ita  Principis  equus,  per  alterius  ditionem  transiens,  poterit  includi,  ut 
causam  prtebeat  foro  P  Si  me  auctorem  sequaris,  non  poterit,  nee  quic- 
quam  magis  erit  contra  prsesumptam,  si  non  testate m,  mentem  Gentium." 
— 0.  iv. 

(b)  HilUger  ad  Donell,  1.  xvii.  c.  xvii.  lit.  A. 

(c)  Bi/nkerahoekf  c.  iv.  (d)  Vol.  i.  pp.  476-481. 
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The  Constitution  {e).  In  that  case  this  exterritoriality  was 
holden  to  extend  to  exempt  the  ship  of  war  from  arrest  by 
Admiralty  process^  even  to  enforce  a  claim  for  salvage. 
In  the  later  case  of  The  Parlement  Beige  (/),  which  was 
not  a  ship  of  war  but  a  packet-boat^  but  which  was  the 
property  of  the  King  of  the  Belgians^  the  Court  of  Appeal 
appear  to  have  rested  the  privilege  of  immunity  from  process 
upon  the  public  character  of  the  ship^  or  upon  its  being  the 
property  of  the  Sovereign.  This  Court  held  that  litigation 
by  procedure  in  rem  against  the  property  of  a  Sovereign  was 
notdistinguishable  in  principle  from  personal  litigation  against 
the  Sovereign;  and  it  accordingly  held  the  ship  in  question 
to  be  exempt  from  Admiralty  process.  This  decision  seems 
to  put  considerable  limitation  upon  the  doctrine  laid  down  by 
Bynkershoek  as  cited  in  the  last  preceding  section. 

CIX.  Bynkershoek  and  Martens  {g\  who  adopts  his 
view,  draw  no  distinction  between  the  moveable  and  im- 
moveable private  property  of  the  foreign  Sovereign ;  and,  as 
far  as  the  reason  of  the  thing  and  the  sentences  of  the 
Dutch  tribunals  are  concerned,  their  opinion  seems  well 
founded. 

It  must  be  admitted,  however,  that  the  comity  at  least  of 
yarioas  nations  has  adopted  this  distinction,  and,  moreover, 
that  it  would  be  placed,  vrith  the  sanction  of  eminent  jurists, 
among  the  rules  of  positive  law. 

Not  many  years  before  Bynkershoek  wrote  his  treatise, 
**  De  Foro  Legatorum,"  the  King  of  Prussia  was  cited  into 
a  Dutch  Court  as  a  defendant  in  the  matter  of  the  succession 
to  the  Principality  of  Orange. 

(e)  L.  R.  4  P.  D.  p.  30  (1879).  (/)  Z.  R.  4  P.  D.  p.  129  6  P.D. 
197  (1880). 

{g)  Martens,  1.  v.  8. 178,  quite  to  the  same  effect. 

Bynkershoek  overtlirowB  Huber's  opinion  to  the  contrary. — De  Jure 
Civ.  L  8,  8.  2,  c.  2,  n.  21,  oc^  tit,  De  in  Jus  Vocandi, 

The  cases  cited  by  Huber  and  others,  Bynkershoek  refers  to  the  comity 
and  humanity  of  princes  exercised  on  particular  occasions. 

KUiber,  s.  40,  confines  the  liability  to  immoveable  property. 

Bbfier  seems  to  be  of  the  same  opinion ;  and  Suber  has  been  already 
mentioned. 
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He  appeared  and  contested  the  suit  {h),  and  appealed 
(a.d.  1716)  to  the  Supreme  Court  of  the  Senate,  before 
which  he  seems  neither  to  have  prosecuted  nor  abandoned 
his  appeal,  and  yet  eventually  to  have  been  successful  in 
causing  the  sentence  of  the  Court  below  to  be  reversed 
(a.d.  1719).  Probably,  in  this  case  the  property  was  of 
both  a  moveable  and  immoveable  description. 

The  practice  of  the  English  Courts,  both  of  Equity  and 
Common  Law,  haB  been  in  favour  of  the  privileged  exemp- 
tion of  Sovereigns  in  all  matters  of  private  contract. 

In  1844  the  Duke  of  Brunswick  filed  a  bill  against  the 
Ejng  of  Hanover ;  and  the  Master  of  the  Rolls  held  (i)  that 
his  Majesty  was  exempt  from  the  jurisdiction  of  the  Courts 
in  this  country  for  any  acts  done  by  him  as  King  of  Hano* 
ver,  or  in  his  character  of  sovereign  prince ;  but  that,  being 
a  subject  of  her  Majesty  Queen  Victoria,  he  was  liable  to 
be  sued  in  the  Courts  of  this  country  In  respect  of  any  acts 
and  transactionH  done  by  him,  or  in  -which  he  might  have 
been  engaged,  as  such  subject ;  and  that  in  respect  of  any 
act  done  by  him  out  of  this  realm,  or  any  act  as  to  which  it 
might  be  doubtful  whether  it  ought  to  be  attributed  to  the 
character  of  sovereign  prince  or  to  the  character  of  subject, 
the  same  ought  to  be  presumed  to  be  attributable  rather  to 
the  character  of  sovereign  prince  than  to  the  character  of 
subject.  And  it  was  also  holden  by  the  Rolls  Court,  that  in 
a  suit  against  a  sovereign  prince  who  is  also  a  subject,  the 
bill  ought,  upon  the  face  of  it,  to  show  that  the  subject-matter 


(h)  He  was  much  offended.  Bynkershoek  says  (c.  iy.),  ''Clausula 
edictiy  per  campanam,  ut  fit,  populo  significata/'  and  which,  he  gravely 
says,  might  as  well  be  omitted  when  the  prince  has  an  ambassador  who 
will  receive  service  of  the  citation. 

"  Citation  au  son  du  tambour,^  Martens  a&jB,  1.  v.  s.  173,  n.  (a),  but  no 
doubt  BynkershoeKs  version  is  correct. 

OratiuSf  1.  ii.  c.  xviii.  10 :  ''  Nee  metuendum  est  quod  quidam  putant, 
ne  si  id  juris  sit  nemo  inveniatur  qui  cum  legato  contrahere  velit.  Nam 
et  regibua  ^  cogi  nequeunt  rum  desunt  creditores/* 

(t)  Duke  of  Brunswick  v.  King  of  JSanover^—S  Beav.  1 ;  Affirmed  2  H. 
L.Oa.1. 
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of  it  constitutes  a  case  in  which  a  sovereign  prince  is  liable 
to  be  sued  as  a  subject. 

And  in  a  case  in  the  English  Court  of  Queen's  Bench  (^*), 
it  has  been  held  that  no  English  Court  has  jurisdiction  to 
entertain  an  action  against  a  foreign  Sovereign  for  anything 
done^  or  omitted  to  be  done  by  him  in  his  public  capacity 
as  representative  of  the  nation  of  which  he  is  the  head ;  and 
therefore  in  an  action  entered  in  the  Lord  Mayor's  Court 
against  the  Queen  of  Portugal^  ^^  as  reigning  Sovereign  and 
"  supreme  head  of  the  nation  of  Portugal,"  to  recover  a 
debt  alleged  to  be  due  from  the  Portuguese  Government, 
and  in  which  a  foreign  attachment  had  issued,  according  to 
the  custom  of  the  City  of  London,  the  Court  made  absolute  a 
rule  for  a  prohibition  to  restrain  proceedings  in  the  action 
and  in  the  attachment  And  the  same  principle  was  applied 
where  a  case  was  entered  in  the  Lord  Mayor's  Court 
against  the  Queen  of  Spain,  not  expressly  as  reigning 
Sovereign  and  head  of  the  Spanish  nation,  but  where 
it  appeared  by  affidavit  that  the  plaintiff's  sole  cause  of 
action  arose  upon  a  Spanish  Government  bond,  purporting 
to  have  beeli  issued  under  a  decree  of  the  Cortes  sanctioned 
by  the  Regent  of  Spain  in  the  name  of  the  Queen,  then  a 
minor. 

In  Vavasseur  v.  Krupp  (A),  it  was  decided  that  the 
English  Courts  have  no  jurisdiction  to  prevent  a  foreign 
Sovereign  from  removing  his  public  property  in  this  country, 
although  such  property  may  be  in  one  point  of  view  the 
cause  of  dispute  between  two  private  suitors,  and  that  the 


(jf)  De  Haber  v.  Queea  of  Portugal, 

Waditcarth  v.  Queen  of  Spain,  1861, 17  Q.  B.,  171. 

Of.  The  Secretary  of  State  in  Council  of  India  y.  Kaniachee  Boye  Sahaba, 
18  Moore  P.  C,  76. 

Nabob  of  Arcot  y.  East  India  Company,  2  Vesey  Junior ,  66 ;  and 

The  National  Bolivian  Navigation  Cow^fHmy  y.  Wilion,  Law  JRep,  6 
Appeal  Cases,  176. 

(A)  L.E.9  Oh.  D.  861  (1878).  See  aLbo  Twycross  y.  Dreyfus,  L.  B. 
6  Olu  D.  006  (1877). 
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foreign  Sovereign  would  not  lose  his  rights  in  this  respect^ 
although  in  order  to  obtain  his  property  he  submitted  to  be 
made  ad  hoc  a  defendant  in  the  suit. 

Where,  however,  the  property  in  dispute  is  a  fund  of 
money  deposited  in  the  hands  of  trustees  or  stakeholders, 
the  English  Courts  are,  it  appears,  competent  to  entertain 
any  question  as  to  the  application  of  the  fund  and  to  award 
it  to  the  person  whom  they  deem  entitled,  although  in  so 
doing  they  may  be  deciding  adversely  to  the  claims  of  a 
foreign  Sovereign  or  government  which  has  pretensions  to  the 
fund  (/). 

In  1828,  the  French  Court,  the  Tribunal  Premiere  Instance 
{Ire  Chamhre\  upheld  the  principles  which  have  been  stated 
in  two  instances :  one,  an  action  brought  by  a  French  firm 
against  the  Spanish  Government  (m) ;  another,  in  which  an 
action  was  brought  by  a  French  company  against  the  Re- 
public of  Haiti  (n).  In  both  cases  judgment  was  given 
upon  the  same  principle  of  International  Law,  namely,  the 
independence  of  foreign  Sovereigns, 

In  the  first  case,  the  President  Moreau  delivered  the 
following  judgment : — 

*^  Attendu  que  le  droit  de  juridiction  est  une  Emanation 
"  de  la  souverainet^ ; 

"  Attendu  que  Tart.  14  du  Code  civil  ne  pent  Stre  appli- 
"  qu6  ik  un  souverain  dtranger,  d'abord  parce  qu'il  ne  dispose 
^'  que  pour  les  obligations  contractees  envers  un  Fran9ais 
"  par  un  individu  Stranger,  et  encore  parce  qu'on  ne  pourrait 
^'  I'^tendre  aux  souverains  Strangers  sans  porter  atteinte  au 
'^  droit  qu'a  tout  gouvemement  independant  d'etre  seul  juge 
'^  de  ses  actes ; 

*^  Attendu,  en  fait,  que  I'opposition  form^  par  la  maison 


(/)  Morgan  v.  Lariv^e,  X.  JJ,  7  H.  L.  428. 

(m)  Affaire  de  la  maison  Balguerie^  de  Bordeaux,  centre  le  Oouveme" 
tnent  espagnol  (voir  la  Gazette  des  Tribunatw  deslQ  et  2Q  avril). 

(n)  Affaire  de  MM,  Temattx,  Oandolphe  et  Compagnie,  contre  la 
BSpMique  d^HaUi  (voir  la  Gazette  des  Tribunaux  du  26  avril). 
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Balguerie  entre  les  mains  d'Aguado,  a  pour  cause  Tex^ 
^  cution  d'un  traits  pass6  cntre  S.M.  catholique  et  cette 
'^  maison  pour  raflOretement  d'un  certain  nombre  de  navires 
*'  destin^  &  transporter  les  troupes  du  gouvernement  es- 
**  pagnol ; 

Qu'un  pareil  traite  est  ^videmment  un  acte  d'ad  minis- 
tration publique  et  ne  pent,  sous  aucun  rapport^  etre  con- 
"  sid6r6  comme  un  contrat  prive ; 

^^  Attendu^  d'un  autre  c6t6,  que  les  deniers^  sur  lesquels 
"  I'opposition  a  6t6  form6e^  sont  des  deniers  publics  destines 
*'  au  paiement  de  Temprunt  royal  espagnol^  et  qui  ne  pour- 
^'  raient  ^tre  saisis  sans  entraver  la  marche  de  ce  gouveme- 
**  ment ; 

"  Qu'admettre  une  personne  priv^e  k  saisir  en  France  les 
**  fonds  d'un  gouvernement  etranger,  serait  violer  les  prin- 
*^  cipes  sacres  du  droit  des  nations,  et  s'exposer  ainsi  k  des 
**  repr&ailles  funestes ; 

"  Attendu,  enfin,  que  les  jugemens  des  Tribunaux  fran9ais 
*^  6tant  sans  autorit^  hors  du  royaume,  le  gouvernement  es- 
**  pagnol  ne  pourrait  pas  Stre  force  de  s'y  soumettre^  et  par 
^*  consequent  de  reconnaitre  la  validity  du  paiement  qui 
^'  serait  fait  par  Aguado ; 

D'od  il  suit  que  le  Tribunal  est  incompetent. 
Fait  main-lev6e  de  I'opposition,  etc."  (a). 
On    April    16,    1847,  one   of    the   French  Courts,  the 
Tribunal   Civil  de  la   Seine^  pronounced  a  very  important 
judgment  on  the  same  subject. 

A  M.  Solon  brought  an  action  against  Mehemet-Ali, 
Viceroy  of  Egypt,  for  100,000  francs,  alleged  to  be  due  to 
him  for  his  services  in  founding  and  superintending  a  school 
at  Cairo.  Mehemet-Ali  was  very  ably  defended  by  M.  Odilon 
Barrot,  principally  upon  the  ground  that  a  foreign  Govern- 
ment could  not,  according  to  the  principles  of  International 


€€ 


(o)  '^M.  le  President  Jarry  a  prononc^  dans  Tafiaire  Temaux^Ocndolphe 
un  jugement  semblable  et  motive  aussi  sur  rind^pendance  des  souveraiiie- 
t6i.'''-'0azette  des  Trilntnaux  (3  mai  1828). 

YOL.  II.  L 
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Law,  be  sued  in  an  action  of  this  description.  The^Tribunal 
decided  in  conformity  with  this  principle,  and  delivered  the 
following  judgment  {p) : — 

^'  Attendu  que  selon  les  principes  du  droit  des  gens,  les 

Tribunauxfran9ais  n'ontpasjuridiction  sur  les  gouveme- 

mens  Strangers,  tl  moins  qu'il  ne  s'agisse  d'une  action  ik 
^^  I'occasion  d'un  immeuble  poss6de  par  eux  en  France  comme 
"  particulier,  ce  qui  emporte  attribution  territoriale  et  ex^- 
"  cution ; 

^^  Attendu  qu'en  matidre  de  d^clinatoirelejuge  doit  avant 
^'  tout  consulter  les  termes  de  la  demande  ; 

^'  Attendu  que  Paction  de  Solon  est  une  action  personnelle 

qu'il  motive  sur  un  pr^tendu  engagement,  dont  la  rupture 

lui  aurait  caus^  un  prejudice ; 

Attendu  que  toutes  les  expressions  de  la  demande  lui 

donnent  le  caractire  personnel  et   rfivfilent   qu'elle    est 

dirigee  centre  le  gouvernement  (jgyptien,  et  non  centre  un 

particulier ; 

"  Attendu  que,  pour  appr^cier  cette  demande,  il  ne  faudrait 

pas  examiner  un  acte  particulier  ayant  pour  cause  un  int^ret 

prive,  mais  unacte  administratif  et  gouvememental,  inter- 
"  venu  entre  un  gouvernement  ct  un  fonctionnaire,  auquel  il 
"  a  6t6  conf6re  un  emploi  et  une  mission  dont  le  demandcur 
«*  a  d(i  peser  les  consequences  ;  qu'il  serait  en  outre  n^cessaire 
'*  de  rechercher  les  causes  de  la  rupture  qui  motive  Taction ; 

que  de  pareilles  appreciations  ne  sauraient  appartenir  k  la 

juridiction  fran9aise ; 

^'  Attendu  que  la  demande  ne  tend  pas  seulcment  k  faire 
'^  valider  des  saisies-arrets  pratiqu6cs  sur  des  marchandises 
"  appartenant  soit  au  gouvernement  ^gyptieu,  soit  k  M^hd- 
"  met-Ali  personnellement,  mais  d'abord  et  avant  tout  pr^- 
"  judiciellement,  k  obtenir  centre  ce  gouvernement  la  somme 

de  100,000  francs  de  dommages-interets ; 

Re9oit  S.  A.  Mdhemet-Aliopposantaujugement  rendu 


is 
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(p)  Oautte  de$  Tribunaua:  dul7  airil  1847, 
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'^  par  d^faut^  le  25  aofLt  1846^  et  faisant  droit,  declare  ledit 
"  jugement  non  avenu ; 

'*  Se  declare  iucompetent  sur  la  demande  introduite  par 
"  M.  Solon^  et  le  condamne  aux  depens  "  {q) 

In  the  case,  however,  of  the  Charkieh  (r),  a  ship  belonging 
to  the  Khedive  of  Egypt,  which  was  arrested  by  a  warrant 
ont  of  the  High  Court  of  Admiralty  pi  England  to  answer 
a  suit  for  damage  rendered  in  a  collision  between  her  and 
another  ship  in  the  river  Thames,  the  Court  of  Admiralty 
held,  upon  an  historical  review  of  the  public  acts  and  docu- 
ments constituting  his  position,  and  also  upon  reference  to  the 
British  Foreign  Office  as  to  the  recognition  accorded  by  her 
Majesty  to  the  Khedive,  that  the  Khedive  of  Egypt  was  not 
at  that  time  a  Sovereign  Prince,  and  that  his  ships  were  not 
entitled  to  the  privilege  of  exterritoriality  [s). 

ex.  If  a  dispute  arise  between  two  Sovereigns  as  to 
the  ownership  of  private  property,  it  is  said  [t)  that  the  dis- 
pute cannot  be  decided  in  the  municipal  tribunal  of  the  State 
over  which  either  Sovereign  presides ;  and  that  arrests  or 
executions  made  by  the  decrees  of  such  Courts  would  be,  in 
fact,  reprisals,  and  not  civil  proceedings.  This  observation 
canhardly,  however,  apply  to  a  case  where  the  property  is 
locally  situated  in  the  jurisdiction  of  either  State.  In  that 
case,  however,  much  must  depend  upon  the  mode  in  which 
the  judges  who  try  the  question  are  appointed  ;  their  entire 
independence,  as  in  England,  of  the  Crown  would  be  a  very 
material  circumstance.  Much  also  might  depend  upon  the 
mode  of  conducting  the  trial,  with  respect  to  there  being  a 
full  opportunity  of  stating  the  case,  of  choosing  the  advocate 
with  respect  to  the  latitude  allowed  to  him  in  the  use  of 
every  argument  considered  by  him  necessary  for  his  client, 

the  adherence  to  the  rules  of  evidence  which  are  common  to 
all  civilised  nations,  the  permission  to  produce  all  vdtnesses 


{q)  See  Bluntschli,  a.  130.  (r)  Itaw  Bep,  4  Adm.  4*  Ecc,  65. 

($)  Vide  ante,  p.  140,  vol.  i.  pp.  143,  481. 
Martenif  1.  y.  b.  173. 
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deemed  necessary  by  him ; — if  due  regard  were  paid  to  all 
these  requirements  of  justice,  it  would  be  difficult  to  deny 
the  jurisdiction  of  the  State  over  property  situated  within 
its  confines^  although  it  might  appertain  to  a  foreign  Sove- 
reign. 

The  decision  of  the  tribunal  of  a  third  country  upon  the 
property  in  dispute  between  two  Sovereigns,  if  the  juris- 
diction of  the  tribunal  was  properly  founded  (forum  rei  sitae ; 
hereditatis  arresti)^  is  held  to  be  binding  upon  both  litigants. 

CXI.  Nations  may,  of  course,  invoke  the  arbitration  of 
a  third  country,  or  may  voluntarily  submit  their  claims  to 
the  decisions  of  its  tribunals.  Spain  and  Portugal,  as  we 
know  from  the  Advocationes  Hispanicas  of  Albericus 
Gentilis  {u)^  submitted  to  the  decisions  of  International 
Law  pronounced  upon  their  captures  in  the  Admiralty 
Courts  of  England. 

Whether  and  how  far  the  armies  of  a  nation  may  be  em- 
ployed in  vindicating  the  private  rights  of  their  Sovereign 
is  a  consideration  of  Public  and  Constitutional  rather  than 
of  International  Law  ;  but  it  is  quite  in  accordance  with  the 
principles  of  that  law  that  the  national  armies  should  be 
employed  for  such  an  object  (x). 

CXII.  The  same  remark  is  applicable  to  the  case  of 
injuries  affecting  the  family  of  the  Sovereign.  "  Le  droit 
"  des  gens,"  Martens  observes  (y),  **  n'est  pas  viol6  lorsqu'un 

souverain   embrasse  la  juste  cause   des  membres  de  sa 

famille,  dans  des  cas  ou  il  serait  en  droit  de  prot^ger  le 
'*  moindre  de  ses  sujets,  ou  de  prSter  le  secours  sollicit^  par 

un  prince  Stranger." 

The  various  domestic  ties  which,  in  the  course  of  centuries. 


(m)   Vide  ante,  vol.  i.  p.  247.  (.r)  Martem^  1.  v.  ss.  173-4. 

(y)  lb,  8.  174.  lie  refers,  in  a  note,  to  the  instances  of— Caroline 
Matilda  in  Denmark ;  Frederica  Sophia  in  Holland  ;  Marie  Antoinette  in 
France. 

Flassarif  IlisL  de  la  Dipl.  frang.  i.  37^ ;  ii.  28(3.  Peace  of  Ryswick^ 
art.  8,  may  be  consulted  for  some,  anK.ng  man}-,  instances  of  the  private 
quarrels  of  Sovereigns  supported  by  their  subjects. 
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have  bound  together  the  reigning  houses  of  Europe,  have 
in  former  times  given  to  them  the  appearance  of  a  common 
family,  from  which  all  the  kings  of  Europe  were  descended. 
The  French  Revolution,  and  the  events  subsequent  to  it, 
have  greatly  effaced  this  appearance  (z).  The  various 
customs  which  form  a  Code  of  Regal  Comity,  the  notifica- 
tions of  accessions,  births,  marriages,  deaths ;  the  inter- 
change of  presents  and  congratulatory  messages ;  the  re- 
ception of  foreign  Powers,  the  compliments  paid  to  them  on 
their  arrival  and  departure,  and  on  their  travel  through  the 
country,  do  not  seem  to  deserve  any  formal  commentary  in 
this  work. 

On  sent,"  says  Martens,  who  touches  lightly  upon  them, 

que  tout  depend  ici  des  circonstances,  et  qu'il  n'est  pas 

question  de  droit  parfait  "  (o). 

CXIII.  The  personal  rights  incident  to  the  Sovereign 
cease  by  his  civil  as  well  as  his  natural  death. 

If  the  Sovereign  have  abdicated  {b)  or  been  lawfully 
deposed,  and  his  abdication  or  deposition  be  recognised  by 
other  States,  there  is  no  doubt  that  any  privileges  accorded 
to  him  during  his  residence  in  foreign  countries  depend 
entirely  upon  the  course  which  the  authorities  in  those 
countries  deem  it  expedient  to  adopt.  His  legal  title  to 
international  rights  and  favours  has  ceased.  This  position 
is  not  impugned  by  the  case  usually  cited  of  Christina,  the 
ex-Queen  of  Sweden  (c).     She  lived  many  years  after  her 


(2)  **  Lea  liens  de  parents  ou  d'alliance  de  famille  entre  les  Cours  ne 
donnent  aucun  rang  &  leurs  employes  diplomatiques.  II  en  est  de  m^me 
dee  alliances  politiques." — XVII.  Riglemefnt  sur  le  Rang  entre  les  Agens 
diplomatiques  (19  mars  1816,  art.  yi.),  Acte  du  Congrh  de  Vienne,  signe  le 
9juin  1S16,— Martens.  Hec,  de  Tr.  vol.  x.  p.  879. 

{a)  Martens,  1.  v.  s.  171. 

"  Europaische  Volkersitte  aber  nicht  Rechtspflichte,"  Kliiher  justly 
remarks,  s.  49. 

(6)  Heffier,  s.  67. 

See  the  formal  iDstrument  of  abdication  of  the  Empire  of  Brazil  by 
Don  Pedro,  De  Garden,  TraitS  de  JDipl,  iii.  213-18. 

(c)  De  Martens,  Causes  ceL  ii«  , 
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abdication,  and  was  not  only  allowed  royal  honours,  but, 
while  resident  in  France,  put  to  death  with  impunity  (1657) 
her  chamberlain  MonaldeschL  "  Quod  factum,"  Bynkershoek 
says,  ^^  Galli  quamvis  indignabundi  impune  transmiserunt 
"  ex  impotentia  muliebri,  dicet  alter,  alter  vero  ex  Jure 
^^  Gentium  ut  optimum  maximumque  est "  (d).  It  is  clear, 
however,  that  Christina  was  justiciable  for  this  murder 
before  the  French  tribunab,  unless,  perhaps,  the  French 
authorities  had  debarred  themselves  by  their  previous  ac- 
knowledgment of  her  title  to  the  International  rights  of  a 
Sovereign.  In  any  case  her  instant  dismissal  from  the 
kingdom  was  the  very  slightest  vindication  of  the  offended 
law  which  France  should  have  exacted  (e). 

Mary  Queen  of  Scots,  at  the  time  of  her  pretended  trial 
in  England,  had  been  de  facto  twenty  years  dispossessed  of 
her  crown;  her  son  had  been  acknowledged  as  King  of 
Scotland  by  all  Europe ;  she  was  styled  in  her  indictment, 
*^  Mary,  daughter  and  heir  of  James  Y.,  late  King  of  Scots ; 
**  otherwise  called  Mary  Queen  of  Scots,  Dowager  of 
*'  France :  "  and  if  her  trial  and  execution  were  only  im- 
pugnable upon  the  ground  of  the  violation  of  her  rights  as 
a  Sovereign,  it  would  be  difficult  to  pronounce  these  acts  a 
violation  of  strict  International  Law.  The  atrocious  guilt  of 
her  murder  rests  upon  other  grounds,  chiefly  no  dOubt  upon 
her  forcible  detention  in  England,  "  in  violation  "  (as  Mr. 
Hallam  admits)  ^^ofall  natural,  public,  and  municipal  law"  (/). 

CXIII  A.  It  is  important,  however,  to  remark,  that  if 
a  foreign  Sovereign  become  a  suitor  or  a  plaintiff  in  the 
Courts  of  another  country,  he  brings  with  him  no  privil^es 

(d)  De  Foro  Leg,  c.  8. 

(e)  Mr,  HaUam  says, ''  I  should  be  rather  surprised  to  hear  any  one 
assert  that  the  Parliament  of  Paris  was  incompetent  to  try  Ohristina  for 
the  murder  of  Monaldeschi*'  (Constit,  Hut,  chap.  iii.). 

(/)  Ih.y  but  he  offers  a  stouter  defence  for  Elizabeth  than  almost  any 
other  historian. 

See  Stfype^s  Annals  of  the  Churchy  vol.  iii.  part  1,  book  ii.  pp.  628-637, 
as  to  the  case  of  Mary  Queen  of  Scots ;  the  opinion  of  the  Common 
Lawyers  as  to  the  title ;  the  Ciyilians  as  to  the  Law  of  Nations. 
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which  can  vary  the  practice  or  displace  the  law  applying  to 
other  suitors  in  those  Courts ;  and,  therefore,  both  the  Court 
of  Chancery  and  the  House  of  Lords  decided  that  the  King 
of  Spain,  though  suing  as  a  sovereign  prince,  and  in  his 
political  capacity,  in  an  English  Court  of  Equity,  was 
under  an  obligation  to  answer  upon  oath  to  a  cross-bill  filed 
against  him  by  the  defendants  to  his  suit  (g) ;  and  the  same 
doctrine  had  before  been  laid  down  with  reference  to  a  Re- 
publican Government,  in  the  case  of  the  Columbian  Govern- 
ment V.  Rothschildy  in  which  the  plaintiffs  were  described 
as  the  "  Columbian  Government,"  and  their  counsel  being 
desired  to  show  who  they  were,  and  not  being  able  to  do  s(5, 
the  demurrer  to  the  bill  was  allowed,  on  the  principle  that 
the  plaintiff  must  describe  himself,  so  that  the  defendant 
might  come  against  him  by  a  bill  or  a  cross-bill  (A).  And 
in  the  case  of  Rothschild  v.  Queen  of  Portugal,  the  Court  of 
Exchequer  held  that  her  Most  Faithful  Majesty,  being  a 
voluntary  suitor  in  an  English  Court  of  Law,  became  subject, 
as  to  all  matters  connected  with  that  suit,  to  the  jurisdiction 
of  the  Court  of  Equity ;  and  was,  therefore,  compellable  to 
answer  to  a  bill  filed  against  her  by  persons  who  were  the 
defendants  in  an  action  which  she  had  brought  against  them, 
but  the  plaintiflfe  in  the  bill  filed  against  her  in  the  Court  of 
Exchequer  (i).  Upon  the  same  principle  in  Prioleau  v. 
United  States  and  Andrew  Johnson  (j),  V.  C.  Wood 
decided  that  the  United  States  of  America,  suing  in  the 
Courts  of  this  country,  and  thereby  submitting  themselves 
to  the  jurisdiction,  stand  in  the  same  position  as  a  foreign 
Sovereign,  and  can  only  obtain  relief  subject  to  the  control 
of  the  Court  in  which  they  sue,  and  pursuant  to  its  rules  of 
practice,  according  to  which  every  person  sued  in  this  Court, 


(^)  Kinff  of  Spain  v.  Hidlet  and  Widder,  1    Clarke  cS*  Finnelh/y  348 
(1833). 

S,  c,  in  the  Court  below,  1  Dow,  S;  Clarke j  160. 
(A)  1  Simon  Rep.  94  (182G). 
(»)  3  Young  i^  CoUyer  Rep.  594  (1839). 
(y)  X.  R.  2  Eq.  p.  659  (1866) 
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whether  by  an  individual,  by  a  foreign  Sovereign^  or  by  a 
corporate  body,  is  entitled  to  discovery  upon  oath  touching 
the  matters  upon  which  he  is  sued,  and  to  file  a  cros8*bill 
for  the  purpose  of  obtaining  such  discovery. 

Proceedings  were  accordingly  stayed  in  a  suit  by  the 
United  States  of  America,  suing  in  their  corporate  capacity, 
until  an  afiswer  should  have  been  put  in  to  the  cross-bill  of 
the  defendant. 

And  in  the  United  States  of  America  v.  Wagner  (A) 
the  Court  of  Appeal  in  Chancery  held  that,  while  a 
foreign  sovereign  State  adopting  the  republican  form  of 
government,  and  recognised  by  the  Government  of  her 
Majesty,  can  sue  in  the  Courts  of  her  Majesty  in  its  own 
name  so  recognised,  and  such  a  State  is  not  bound  to  sue  in 
the  name  of  any  officer  of  the  Government,  or  to  join  as  co- 
plaintiff  any  such  officer  on  whom  process  may  be  served, 
and  who  may  be  called  upon  to  give  discovery  upon  a  cross- 
bill; nevertheless  the  Court  may  stay  proceedings  in  the 
original  suit,  until  the  means  of  discovery  are  secured  in 
the  cross-suit  (/). 

In  the  Republic  of  Costa  Rica  v.  Erlanger  (;w)  a  bill  had 
been  filed  by  the  Republic  of  Costa  Rica  against  Emile 
Erhmger  and  others.  The  defendant  Erlanger  filed  a  cross- 
bill against  the  Republic  and  the  President  of  the  Republic, 
making  the  latter  a  defendant  for  the  purposes  of  discovery. 
The  Court  refused  to  order  the  proceedings  in  the  original 
suit  to  be  stayed  until  the  President  had  appeared,  holding 
that  the  plaintiff  in  the  cross-suit  was  not  entitled  to  select 
whomsoever  he  chose,  but  that  (apparently)  the  Republic  was 
bound  to  produce  some  one  to  give  the  proper  discovery. 


ik)  X.  R.  2  Ch.  App.  p.  682  (1867). 

(I)  This  decision  was  followed  in  tie  case  of  The  Hepublic  of  Peru  v. 
Weffuelrn,  L.  B,  20  JEq,  p.  140  (1875). 

(m)  X.  B.  1  Ch.  D.  p.  171  (1876).  See  also  Republic  of  Liberia  v. 
Imperial  Bank,  Z.  B,  16  Eq,  p.  179  j  Bepubltc  of  Peru  v.  We^lm^ 
L.  B,  20  Bq,  p.  140. 
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In  default  of  a  sufficient  affidavit  of  discovery  being 
made^  the  proceedings  may  be  dismissed  (n). 

In  the  case  of  the  Emperor  of  Brazil  v.  Robinson  and 
others f  the  Court  of  Queen's  Bench  decided  that  the  Emperor, 
having  engaged  in  a  commercial  transaction,  and  bringing  an 
action  thereupon  in  the  Courts  of  this  country,  and  being 
resident  out  of  the  jurisdiction,  was  not  exempted  from  that 
necessity  of  finding  security  for  costs  to  which  any  other 
person  bringing  such  an  action  would  be  subject  (o) ;  and 
they  held  this  decision  to  be  consistent  with  the  principle  of 
a  former  decision  in  which  Lord  Ellenborough  had  decided 
that  such  a  privilege  of  exemption  did  attach  to  an  ambas- 
sador, who  was  in  this  country  merely  in  his  political  capacity, 
and  concerning  whom  there  was  no  reason  to  suppose  that  he 
was  desirous  of  leaving  the  country  (;?),  or  going  out  of  the 
jurisdiction. 

The  two  following  cases  are  important.  They  relate  to 
the  question  of  the  civil  position  as  plaintiffs  of  an  actual  and 
of  a  restored  legitimate  Government  before  the  tribunals  of 
a  foreign  State.  In  the  case  of  the  Emperor  of  Austria  v.  Day 
and  Kossuth  (y).  Lord  Campbell  held  that  the  actual 
reigning  Sovereign  of  a  foreign  State  in  amity  with  Great 
Britiun  is  entitled  to  sue  in  the  Court  of  Chancery,  and  to 
obtain  an  injunction  to  prevent  the  issuing  of  monetary 
notes  manufactured  in  England,  purporting  to  be  notes  of 
that  foreign  State,  but  having  no  sanction  from  its  Govern- 
ment, if  the  Court  is  satisfied  that  some  substantial  injury 
will  thereby  accrue  to  the  property  of  such  foreign  State, 
and  to  that  of  the  plaintiff's  subjects,  whom  he  has  a  right 
to  represent.  . .  ' 


...r  * 


(n)  Republic  of  Liberia  v.  Bayej  Z.  JR,  1  Appeal  CaseSf  p.  139  (1870). 

(o)  Emperor  of  Brazil  t.  JRobimon,  6  DowUjig  Bep,  of  Practice  Cases, 
p.  622  (1837).  It  has  teen  holden  t^^J^#" foreign  Sovereign  cannot 
sue  in  the  name  of  his  ambassador — Penedo  y.  Johnson,  22  Weekly 
Beporter,  p.  103. 

(p)  The  Duke  de  Montellano  v.  Chrietin,  6  Maule  and  Selwyn  Bep,  p. 
603  (1810).  (q)  2  Giff.  p.  028  (1801). 
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Accordingly,  monetary  notes  having  been  manufactured 
in  this  country,  purporting  to  be  sanctioned  by  the  State  of 
Hungary,  and  signed  by  K.  a  native  of  Hungary,  resident 
in  England,  *^  in  the  name  of  the  nation,"  but  which  were 
unauthorised  by  the  existing  Government — an  injunction 
was  granted  to  restrain  their  issue,  and  they  were  ordered 
to  be  delivered  up  to  be  cancelled  at  the  suit  of  the  Emperor 
of  Austria,  as  King  de  facto  oi  Hungary. 

In  the  case  of  the  United  States  of  America  v.  McRae  (r), 
y.  C.  James  held  that,  upon  the  suppression  of  a  rebellion, 
the  restored  legitimate  Government  is  entitled,  as  of  right, 
to  all  moneys,  goods,  and  treasure  which  were  public  pro- 
perty of  the  Government  at  the  time  of  the  outbreak,  such 
right  being  in  no  way  affected  by  the  wrongful  seizure  of  the 
property  by  the  usurping  Government. 

But  with  respect  to  property  which  has  been  voluntarily 
contributed  to,  or  acquired  by,  the  insurrectionary  Govern- 
ment in  the  exercise  of  its  usurped  authority,  and  has  been 
impressed  in  its  hands  with  the  character  of  public  property, 
the  legitimate  Government  is  not,  on  its  restoration,  entitled 
by  title  paramount,  but  as  successor  only  (and  to  that  extent 
recognising  the  authority)  of  the  displaced  usurping  Govern- 
ment ;  and  in  seeking  to  recover  such  property  from  an 
agent  of  the  displaced  Government  can  only  do  so  to  the 
same  extent,  and  subject  to  the  same  rights  and  obligations, 
as  if  that  Government  had  not  been  displaced  and  was  itself 
proceeding  against  the  agent. 

Therefore,  a  bill  by  the  United  States  Government,  after 
the  suppression  of  the  rebellion,  against  an  agent  of  the  late 
Confederate  Government,  for  an  account  of  his  dealings  in 
respect  of  the  Confederate  loan,  which  he  was  employed  to 
raise  in  this  country,  was  dismissed  with  costs,  in  the  absence 
of  proof  that  any  property  to  which  the  plaintiffs  were 
entitled  in  their  own  right,  as  distinguiahed  from  their  right 


(r)  Z.  R.  8  Eq,  p.  69  (1869). 


BIGHTS  OF   SOVEREIGNS.  155 

as  successors  of  the  Confederate  Government,  ever  reached 
the  hands  of  the  defendant,  and  on  the  plaintiffs  declining 
to  have  the  account  taken  on  the  same  footing  as  if  taken 
between  the  Confederate  Government  and  the  defendant  as 
the  agent  of  such  Government,  and  to  pay  what,  on  the 
footing  of  such  account,  might  be  found  due  from  them. 
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CHAPTER  11. 

EMBASSY — ANTIQUITY  AND  UNIVEB8ALITY   OF  ITS 

BIGHTS. 

CXI  V.  We  now  approach  the  subject  of  Embassies  (a), 
a  part  of  International  Jurisprudence  which  has  taken  deep 
root  in  the  practice  of  nations^  and  is  therefore  capable  of 
precise  treatment  and  clear  exposition. 

The  principal  rights  and  duties  incident  to  Embassies  have 
been  recognised  by  all  communities  at  all  removed  from  the 
condition  of  savages. 


(a)  The  principal  authorities  relied  on  for  this  subject 

Albencus  OentHis,  De  LegationUms,  libri  tres.  The  first  good  work  on 
the  subject. 

Cfrotius,  1.  ii.  c.  xviii.  De  Legationum  Jwe, 

Zauch,  De  Judkio  inter  Oentes,  pars.  i.  iv. :  **  De  quffistionibus  debit! 
inter  eos  quibuscum  par  est — solutio  quaestionis  yeteris  et  noy»y  sive  de 
legati  delhiquentis  judice  competente  dissertatio.'' — Oxon.  1667. 

Wic^tiefort,  De  Legato,  translated  by  Barbeyrac,  1681.  LAmbassadeur 
et  see  Foncttons,  1746,  last  ed. 

Bgnkerehoek,  De  Foro  competente  Legatarum,  This  treatise,  though 
not  without  some  characteristic  defects  of  the  author,  is  by  far  the  best 
that  has  been  written  on  the  subject.     Qu.  Juris  Pub,  1.  ii.  c.  iii.-ix. 

Vattel,  1.  iv.  ch.  6,  6,  7,  8,  9. 

Martens,  1.  yii.  ss.  185-260. 

mUber,  ss.  166-230,  c.  iii« 

Heffter,  b.  iii.  ss.  193-280. 

Miruss,  Das  Europaische  Qesandtschaftsreckt,  Leipzig,  1847. 

War^s  Law  of  Nations,  vol.  ii.  c.  xvii. 

Wheaton,  Hist.  pp.  48,  61,  96, 232-266,  496. 

Fcelix,  Droit  Int,  iV.  1.  ii.  t.  ii.  ch.  ii.  s.  4. 

Wildman,  i.  c.  3. 

BluntschU,  ss.  169-243. 

United  States  of  America  y.  Wagner,  Law  Reports,  2  Chancery  Appeals, 
p.  693  (1867)— Xord  Cairns'  judgment. 
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The  whole  subject  may  be  conveniently  discussed  under 
the  following  general  heads : 

1.  Who  may  send  and  receive  Ambassadors? 

2.  Is  their  reception  obligatory  ? 

3.  Their  Right  of  Inviolability. 

4.  Their  Privileges  of  Exterritoriality. 

5.  May  the  Ambassador  by  any,  and  what,  misconduct 

forfeit  his  rights  and  privileges  ? 

6.  When  the  functions  of  the  Ambassador  legally  cease. 

CXV.  Every  nation,  so  far  sui  juris  as  to  be  capable 
of  negotiating  in  its  own  name  with  another  nation,  has  the 
right  of  sending  an  Embassy  (droit  actif— actives  Gesandt- 
schaftsreclii). 

CXVI.  Therefore,  not  only  independent  States  have 
this,  among  other  jura  majestatis,  but  dependent  States 
who  have  not  an  entire  Sovereignty,  may  possess  this  right 
if  the  nature  of  their  connexion  with  the  protecting  State 
allows  them  the  liberty  of  conducting  their  foreign  relations 
with  other  States  (i). 

By  the  sixteenth  article  of  the  Treaty  of  Kainardgi  (c), 
concluded  in  1774  between  Turkey  and  Russia,  the  Hos- 
podars  of  Moldavia  and  Wallachia,  placed  under   the  pro- 

(b)  Byrikershoekj  Q.  J,  P.,  1.  ii.  c.  ill. :  **  Qui  recte  legatos  mittunt." 

Mortem^  s.  187. 

Vattel,  1.  iv.  c.  v. 

Heffter,  a.  200. 

Kliiber,  8. 175. 

"  El  derecho  de  embajada  es  una  regalia  que,  como  todas  laa  otras,  reside 
originalmente  en  la  nacion.  La  ejercen  ipso  jure  los  depositarios  de  la 
aoberanla  plena,  y  en  virtud  de  sa  autoridad  constitucional  loe  monarcaa 
que  concurren  con  las  asambleas  de  nobles  j  diputados  del  pueblo  i  la 
formacion  de  las  leyes,  y  aun  los  gefes  ejecutiyos  de  las  repiiblicas,  sea 
por  si  solos  6  con  interyencion  de  una  parte  6  de  todo  el  cuerpo  legislatiyo. 
£n  los  interregnos  el  ejeicicio  de  este  derecbo  recae  natundmente  en  el 
gobiemo  provisional  6  regencia,  cuyos  agentes  diplomftticos  gozan  de 
igoales  facultades  yprerogativas  que  los  del  soberano  oidinario.'^ — Pando, 
tit.  cuarto,  ccxxix. 

{c)  Kliiber f  «.  175,  n.  0. 
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tectlon  of  Russia,  were  each  entitled  to  be  represented  by  a 
chargi'fT affaires^  being  a  member  of  the  Greek  Church,  at 
Constantinople. 

According  to  Vattel,  a  State  which  is  under  protection, 
or  which  has  contracted  an  unequal  alliance,  has  retained,  if 
it  have  not  expressly  renounced,  the  right  of  Embassy  (rf). 

The  Princes  and  the  States  of  the  German  Empire,  at 
the  time  Vattel  wrote,  although  under  feudal  subordination 
to  the  Emperor  {qvoique  {Us)  relevent  de  V  Empereur  et  de 
V Empire)^  preserved  in  spite  of  his  opposition  their  indivi- 
dual right  of  Embassy,  and  after  the  peace  of  Westphalia 
resembled  a  republic  of  Sovereigns  {e). 

The  foreign  relations  of  the  present  German  Empire  have 
already  been  referred  to  (/).  Ambassadors  and  diplomatic 
agents  are  sent  by  the  Emperor  alone,  but  foreign  powers  are 
represented  by  ministers  or  chargSs-d* affaires  at  Munich, 
Stuttgart,  Dresden,  and  other  capitals  of  the  Confederate 
States,  as  well  as  at  the  Imperial  Court  at  Berlin. 

CXVII.  There  is  no  doubt  that  confederated  States  are 
collectively  entitled  to  the  right  of  Embassy ;  the  question  as 
to  the  individual  right  of  each  member  of  the  Confederation 
is  one  of  more  diflSculty. 

It  may  be  argued  {g)  that  the  sovereignty  of  each  State 
is  not  impaired  because  it  has  entered  into  certain  voluntary 
engagements  with  its  neighbours,  any  more  than  the 
independence  of  an  individual  is  forfeited  by  his  having 
entered  into  a  voluntary  engagement  with  another  individual. 
But  this  must,  after  all,  depend,  both  in  the  case  of  the 
State  ^nd  of  the  individual,  very  much  upon  the  character 
and  nature  of  the  engagements,  however  voluntarily  con- 
tracted. 

The  question  can  only  be  answered  by  reference  to  the 
terms  and  conditions  of  the  union  by  which  the  different 
States  are  bound  together  (A). 


(d)  L.  iv.  c.  V.  8.  58.  (c)  L.  iv.  c,  v.  869. 

(/)  Ante,  voL  i.  pp.  173,  et  seq,         (g)  Vattel,  1.  i.  c.  L  8.  10. 

(A)  MerUn,  Mintsfre  puhlic,  b,  2,  v, 
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CXVIII.  In  the  ancient  Republic  of  the  Seven  United 
Provinces,  the  individual  States  were  deprived  of  the  right 
of  Embassy,  which  was  lodged  in  the  assembly  of  the  States- 
General.  Holland  and  Zealand,  however,  had  the  singular 
privilege  of  presenting  to  the  States  the  Ambassadors 
designated  for  England  and  France.  Holland  chose  one, 
and  Zealand  the  other. 

Holland  had  also  the  right  of  sending  a  subject  of  its 
province  with  the  embassies  from  the  other  States,  which 
were  composed  of  two  or  three  persons. 

CXIX.  The  United  States  of  North  America,  in  their 
first  Federal  Act,  gave  the  flight  of  Embassy  to  each  State 
to  be  exercised  with  the  consent  of  Congress.  The  Presi- 
dent, however,  exercised  the  executive  power,  nominated 
diplomatic  agents,  and  concluded  treaties.  It  is  clear  that 
foreign  nations  were  exposed  to  great  uncertainty  in  their 
relations  with  such  a  confederacy ;  and  that  the  double 
authority  was  inconsistent  with  the  object  of  the  Union. 

In  their  second  Federal  Act  this  defect  was  in  a  great 
degree  remedied.  This  Act  forbids  any  State  to  enter  into 
any  treaty,  alliance,  confederation,  compact,  or  agreement 
with  any  other  State  of  the  Union,  or  with  a  foreign  State, 
without  the  consent  of  Congress. 

Therefore,  Mr.  Wheaton  observes,  "  The  original  power 
"  of  sending  and  receiving  public  ministers  is  essentially 
*^  modified,  if  it  be  not  entirely  taken  away,  by  this  prohibi- 
«  tion  "  (i). 

CXX.  In  both  these  instances  of  the  Seven  United 
Provinces  and  of  the  United  States,  there  was  one  common 
centre  of  authority,  in  the  hands  of  which  the  individual 
members  of  the  Union  had  lodged  the  supreme  executive 
power.  It  followed,  therefore,  that  in  that  power  was  the 
Right  of  Embassy. 

CXXI.  In  the  Swiss  Confederation  the  case  was  for- 
merly diflferent.  Each  Canton  preserved  its  right  of  sove- 
reignty.    They  had,  indeed,  annual  diets,  but  these  diets 
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constituted  no  centre  of  authority.  There  was  no  one  body 
or  council  which  represented  the  Confederacy  in  its  foreign 
relations.  Each  of  the  Cantons,  therefore,  contracted  alli- 
ances as  they  pleased.  The  Roman  Catholic  Cantons  were 
the  only  allies  of  France,  and  at  the  death  of  Louis  XY., 
the  Cantons  of  Berne  and  Zurich  had  contracted  a  par- 
ticular alliance  with  each  other.  "  Aussi,"  observes  Merlin, 
"  n'a-t-on  jamais  dout6  que  chacun  d'eux  ne  jouit  du  droit 
"  d'ambassade "  (J).  At  the  present  day  the  right  of 
embassy,  as  well  as  that  of  entering  into  treaties  and 
alliances,  is  vested  in  the  Federal  Council  alone  {vide  ante, 
voL  i  p.  184). 

CXXII.  According  to  Vattel  (A),  there  may  be  towns 
which  are  in  subjection  to  the  general  authority  of  the 
country  in  which  they  are  situated,  or  to  some  other  au- 
thority (villes  svjcttes — unter  landesherrlicher  Gewalt)^  and 
which,  nevertheless,  enjoy  the  right  of  embassy;  and  he 
instances  Neuchdtel  and  Brienne  in  Switzerland,  which  had 
the  droit  de  banniere  (jus  armorum)^  and,  as  a  consequence, 
the  right  of  legation  ;  but  Merlin,  with  justice,  combats  this 
position,  and  says  that  it  betrays  that  Vattel  was  a  native  of 
Neuchatel,  and  wished  to  exalt  the  place  of  his  birth ;  and 
Merlin  adds,  that  a  people  cannot  be  sovereign  and  subject 
at  the  same  time  ;  and  that  though  Neuchatel  had  great  civil 
privileges,  and  had  been  reckoned  among  the  allies  of  the 
Swiss  Cantons,  it  had  no  right  of  legation  according  to  theory, 
and  that  according  to  practice  it  had,  under  the  ancien  rSffime, 
acted  through  the  Ambassador  of  Prussia,  who  by  the  ninth 
article  of  the  Treaty  of  Utrecht  had  been  recognised  as 
"  souverain  seigneur  de  la  principaute  de  Neuchdtel  et 
"  Valengin''  (/). 

CXXIII.  The  question  is  often  discussed  in  treaties, 
whether  an  usurper  has  the  Right  of  Embassy. 

The  answer  must  depend  upon   two  considerations: — 

1.  Whether  the  country  of  the  usurper  has  acknowledged 

■  — ' ■ — - —  '       '< 

(J)  Merlin,  Ministre  public,  s.  2,  v. 

(k)   Vattel,  1.  iv.  c.  v.  8.  60;  "  Dea  villes  qui  ont  h  droit  de  banniere.'' 

(l)  Merlin f  Ministre  puUi:,  s.  '2,  ix. 


EMBASSY — WHO    MAT    SEND.  161 

him  as  the  de  facto  sovereign.  2.  Whether  the  foreign 
country  has  recognised  him  as  such. 

France,  under  M azarin,  for  instance,  admitted,  without 
hesitation,  the  ambassadors  of  Cromwell,  and  rejected  those 
of  Charles  II.  at  the  Congress  of  the  Pyrenees. 

England,  in  1641,  not  long  before  the  occasion  just  men- 
tioned, admitted  the  Ambassador  of  John  IV.  King  of 
Portugal,  though  she  had  previously  recognised  only  the 
Spanish  Ambassador  for  Portugal  (w). 

The  consideration  of  this  point  has  been  in  great  measure 
anticipated  in  the  chapter  on  Recognition  (w). 

CXXIV.  A  Sovereign  who  has  abdicated  his  throne  has 
no  title,  de  facto  or  dejure^  to  the  Right  of  Embassy. 

Upon  this  question  all  publicists  refer  to  the  celebrated 
case  of  Leslie,  Bishop  of  Ross,  ambassador  of  Mary  Queen 
of  Scots. 

CXXV.  We  have  already  considered  the  legal  status  in 
England  of  that  unfortunate  Princess.  The  question  with 
respect  to  the  rights  of  her  ambassador  in  the  same  country 
arose  in  the  following  manner. 

Mary  Queen  of  Scots  was  allowed,  after  her  unwarrant- 
able detention  as  a  captive  in  England,  to  send  an  ambassador 
to  plead  her  cause  before  the  commissioners  appointed  by 
Elizabeth  to  try  her.  She  sent  Leslie,  Bishop  of  Ross,  in 
1567.  During  the  period  of  his  embassy,  he  was  twice 
committed  to  prison  upon  the  charge  of  endeavouring  to 
effect  a  conspiracy  in  favour  of  Mary  against  Elizabeth  (o). 

It  appears  from  the  State  Papers  of  Lord  Burleigh,  that 
the  English  Government  propounded  to  certain  civilians  the 
following  questions  (/?). 

1.  Whether  an  Ambassador,  procuring  an  insurrection 
or  rebellion  in  the  Prince's  country  towards  whom  he  is  Am- 
bassador, is  to  enjoy  the  privilege  of  an  Ambassador  ? 


(m)  Merlin^  MitUstre  public,  vi.  vii.        (n)  Vide  ante,  part  v.  cL  iv. 
(o)  Camden*8  Hist,  113.       (p)  Burleigh's  State  Papers  by  Murden,  18. 
Ward,  vol.  i.  p.  486.  Ward,  vol.  i.  p.  487,  &c. 

VOL.  II.  M 


if 
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2.  Whether  he  may  not,  jure  gentium  et  civili  Roma- 
norum^  be  punished  as  an  enemy,  traitor,  or  conspirator 
against  that  Prince,  notwithstanding  he  be  an  Ambassador  ? 

To  these  two  questions  they  answered :  **  Touching  these 
two  questions,  we  are  of  opinion,  that  an  Ambassador  pro- 
curing an  insurrection  or  rebellion  in  the  Prince's  country 
towards  whom  he  is  Ambassador,  ought  noiy  jure  gentium 
"  et  civili  Bomanorum,  to  enjoy  the  privileges  otherwise 
due  to  an  Ambassador ;  but  that  he  may,  notwithstanding, 
be  punished  for  the  same." 

3.  Whether,  if  the  Prince  be  deposed  by  the  common 
authority  of  the  Realm,  and  another  elected  and  invested  of 
that  crown,  the  Solicitor  or  doer  of  his  causes,  and  for  his  aid 
(although  the  other  Prince  do  suffer  such  one  to  be  in  his 
Realm),  is  to  be  accounted  an  Ambassador,  or  to  enjoy  the 
privilege  of  an  Ambassador  ? 

To  this  they  answered :  "  We  do  think  that  the  Solicitor 
"  of  a  Prince  lawfully  deposed,  and  another  being  invested 
"  in  his  place,  cannot  have  the  privilege  of  an  Ambassador ; 
"  for  that  none  but  Princes,  and  such  other  as  have  sove- 
"  reignty,  may  have  Ambassadors." 

4.  Whether  a  Prince,  coming  into  another  Realm,  and 
remaining  there  under  custody  and  guard,  ought,  or  may 
have  there  his  Solicitor  of  his  causes ;  and  if  he  have,  whether 
he  is  to  be  counted  an  Ambassador  ? 

To  this  they  answered :  "  We  do  think  that  a  Prince 
"  coming  into  another  Prince's  Realm,  and  being  there 
^^  under  guard  and  custody,  and  remaining  still  a  Prince, 
"  may  have  a  Solicitor  there ;  but  whether  he  is  to  be 
**  accounted  an  Ambassador,  that  dependeth  on  the  nature 
**  of  his  commission." 

5.  Whether,  if  such  a  Solicitor  be  so  appointed  by  a  Prince 
so  flying,  or  coming  into  another  Prince's  Realm — if  the 
Prince  in  whose  Realm  the  Prince  so  in  guard,  and  his  So* 
licitor  is,  shall  denounce,  or  cause  to  be  denounced,  to  such 
a  Solicitor  or  to  such  a  Prince  under  custody,  that  his  said 
Solicitor  shall  hereafter    be   taken  for  no   Ambassador — > 
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whether  then  such  Solicitor  or  Agent  can  justly  claim  the 
privilege  of  Ambassador  ? 

To  this  they  answered :  "  We  do  think  that  the  Prince 
^<  to  whom  any  person  is  sent  in  message  of  ambassador^  may 
"  for  causes  forbid  him  to  enter  into  his  lands,  or  when  he 
"  hath  received  him,  command  him  to  depart ;  yet  so  long  as 
'*  he  doth  remain  in  the  Kealm,  and  not  exceed  the  bounds  of 
"  hn  Ambassador y  he  may  claim  his  privilege  as  Ambassador, 
"  or  Solicitor,  according  to  the  quality  of  his  commission." 

This  opinion  of  the  English  civilians  is  again  referred  to  in 
Chapter  VII.,  when  the  general  subject  of  the  inviolability 
of  the  Ambassador  is  discussed.  In  the  passage  which  has 
just  been  cited,  the  proposition  of  International  Law  appears 
to  be  correctly  stated ;  but  this,  it  will  be  seen,  cannot  be 
predicated  of  the  other  portions  of  this  celebrated  opinion  (y). 

CXXVI.  During  the  minority  of  the  Sovereign,  the 
Right  of  Embassy  is  lodged  in  the  person  or  persons  com- 
posing the  Regency,  or  in  the  minor  himself,  according  to 
the  constitutional  law  of  the  country  of  the  Sovereign  (r). 

In  France,  during  the  Regency  of  the  Duke  of  Orleans, 
the  Cardinal  Dubois  negotiated  the  triple  alliance  of  La 
Haye  in  1717,  by  virtue  of  Credentials,  Full  Powers,  and 
Instructions,  which  were  given  in  the  name  of  the  King, 
then  a  minor. 

In  England,  during  the  periods  in  which  George  III.  was 
incapacitated  by  mental  derangement  for  the  transaction  of 
affairs,  the  right  of  sending  embassies  was  vested  in  the 
Prince  of  Wales. 


(q)  See  Preface  to  vol.  i.  of  this  Work,  p.  xxxix,  et  vide  post,  ch.  6. 

(r)  MerliHf  Ministre  public,  s.  2,  x. 

Kliiherf  8.  176,  n.  e. 

Vattel,  1.  iv.  c.  iv.  8.  42.  Ministres  de  la  Nation  ou  des  Agents  dans 
TInterrhgne :  ^  Le  droit  d^ambassade;  ainsi  que  tou8  lea  autres  droits  de 
la  Bouverainet^,  reside  origiDairement  dan8  la  nation  comme  dans  son 
sajet  principal  et  primitif.  Dans  llnterr^gne,  Texercice  de  ce  droit 
retombe  k  la  nation,  ou  il  est  d^volu  k  ceux  k  qui  les  lois  ont  com  mis  la 
r^nce  de  T^tat.  lis  peu^ent  envoyer  des  mimstres,  tout  comme  le 
flouverain  avoit  accolLtum^  de  faire,  et  ces  ministres  ont  les  m^mes  droits 
qu'ayoient  ceux  du  souverain.*^ 

M  2 
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The  Republic  of  Poland,  during  the  vacancy  of  the 
elective  throne,  exercised  the  Bight  of  Embassy. 

CXXVII.  The  maxim,  delegatus  non  potest  delegare^ 
would  apply,  generally  speaking,  to  cases  ^here  the  ministers 
of  a  State  attempted  to  delegate  the  Rights  of  Embassy. 

If,  however,  the  minister  were  armed,  either  by  his  on- 
ginal  conunission  or  by  powers  subsequently  conferred,  to 
appoint  a  delegate  minister,  it  would  be  clearly  competent 
to  him  to  exercise  the  authority. 

After  the  death  of  Gustavus  Adolphus  at  Lutzen,  in 
1632,  the  Senate  at  Stockholm  devolved  the  whole  govern- 
ment upon  the  Chancellor  Oxenstiem. 

He  nominated  the  illustrious  Grotius  as  ambassador  to 
France,  giving  him  credentials  in  his  (the  Chancellor's)  own 
name.  BicheUeu,  who  then  governed  France  under  Louis 
XIII.,  refused  to  receive  Grotius,  on  the  ground  that  he 
ought  to  have  received  his  commission  from  the  Senate. 
The  Chancellor,  however,  demonstrated  to  Richelieu,  that 
on  this  principle  of  rejection  certain  treaties  entered  into 
between  France  and  Sweden  would  be  affected ;  whereupon 
Grotius  was  received,  but,  as  Wicquefort  observes,  as  am- 
bassador of  Sweden,  and  not  of  the  Chancellor  who  had  given 
him  his  commission,  and  in  virtue  of  the  procuration  of  the 
Senate  (5). 

Some  time  afterwards  the  Spanish  ambassador  nominated 
certain  public  ministers  to  carry  on  the  negotiations  of  the 
Treaty  of  Miinster.  In  their  commission,  he  recited  that, 
by  the  full  power  granted  to  him  by  the  King  of  Spain,  he 
(the  Ambassador)  was  authorised  to. substitute  (subrogare) 
other  persons  for  the  purpose  of  assisting  him  in  the  execution 
of  his  office.  Wicquefort  remarks,  that  these  ministers  were 
received  as  the  plenipotentiaries  of  the  Crown  of  Spain,  and 
not  as  the  delegates  of  the  ambassador  (t). 

CXXVIII.  The  Viceroy  of  a  province,  especially  of  a 


(«)  MerUn,  Ministre  public,  s.  2.  x.  (t)  Merlin,  lb, 

Wicquefort,  1.  i.  fl.  3.  Wicquefort,  16, 
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distant  province,  has  always  been  held,  ex  necessitate  rei,  to 
possess  the  Bight  of  Embassy  (u). 

During  the  period  when  Spain  governed  Naples  by  a 
Viceroy,  Milan  by  a  Governor,  and  Belgium  by  a  Governor- 
General,  the  right  to  cojifer  upon  others  i\\QJus  legationis  was 
frequently  exercised  by  these  high  delegates  of  their  Sove- 
reign, and  generally  without  controversy  (ar) ;  though  in 
1646  the  French  ambassador  in  Switzerland  succeeded  in 
persuading  the  Cantons  to  refuse  an  audience  at  their  General 
Assembly  to  the  ambassador  of  the  Governor  of  Milan,  on 
the  ground  that  this  ambassador  had  no  credentials  from  the 
Crown  of  Spain  (y). 

During  the  time  that  Belgium  was  in  the  possession  of 
Austria,  foreign  diplomatic  aorents  were  sent  to  reside  at 
Brussels,  the  seat  of  the  Governor- General's  authority. 

CXXIX.  The  same  necessity  and  reasons  have  very 
generally  caused  the  power  of  imparting  i\iQ  jus  legationis 
to  be  granted  to  the  European  Governors  of  American  or 
Asiatic  dependencies. 

The  British  Governor-General  of  India,  the  Spanish 
Governor  of  the  Philippines,  and  the  Dutch  Governor  of 
Java,  are  examples  which  readily  occur. 

The  great  companies  of  European  States,  such  as  the 
Dutch,  the  French,  and  the  British  East  India  Companies, 
have  often  possessed  this  power  (z).     But  this  authority 

(u)  Merlin f  Ibid.  Various  instances  are  cited  by  bim,  viz.  in  1524, 
1662,  1677,  1688,  to  whicb,  no  doubt,  many  others  might  be  added. 

Vattelf  1.  iv.  c.  v.  s.  61,  ascribes  the  ji'u*  legationis  without  hesitation  to 
viceroys: — "Agissant  en  cela  au  nom  et  par  I'autorit^  du  souverain 
qu*ils  repr^entent,  et  dont  ils  exercent  les  droits ; "  and  he  expressly 
affirms  that  the  Viceroys  of  Naples,  and  the  Governors  of  Milan  and 
the  Pays-Bas,  liad  this  power. 

(.r)  Queen  Elizabeth  in  1669,  having  possessed  herself  of  money  sent 
from  Spain  to  the  Duke  of  Alva,  refused  to  treat  with  the  Duke's  legate, 
"  utpote  misso  a  nou  principe."  But  Bynkershoek  truly  says,  "  satis  eo 
ipsa  Regina  ostendit  frivola  se  exceptione  uti,  quam  suum  cuique  reddere 
maiuisse.** — Q.  J.  P,  1.  ii.  c.  iii. 

Zouch,  t.  ii.  4,  s.  7  :  **  An  qui  imperium  summum  non  habent  legatos 
mitiere  powunt.'* 

(y)  Merlin,  lb.  (s)  Bynkerahoek,  Q.  J.  I\  1.  ii.  c.  iu. 
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cannot  be  presumed ;  it  must  be  conferred  by  the  special 
and  express  grant  of  their  respective  Governments  (a). 

CXXX.  International  Law^  strictly  speakings  is  not  con- 
cerned with  cases  of  rebellion.  There  is  no  doubt  that  rebel- 
lious subjects  are  not  entitled  to  thejvs  legationis  in  their  com- 
munications with  their  Sovereign ;  the  foundation  of  the  right 
is  wanting.  Nevertheless,  when  rebellion  has  grown,  from 
the  numbers  who  partake  in  it,  the  duration  of  it,  the  severity 
of  the  struggle,  and  other  causes,  into  the  terrible  magnitude 
of  a  civil  war,  the  emissaries  of  both  parties  {b)  have  been 
considered  entitled  to  the  privilege  of  ambassadors  so  far  as 
their  personal  safety  is  concerned  (c).     "  In  hoc  eventu," 


(a)  Merlin,  lb, 

(b)  Bynk.  1.  ii.  c.  iii.  would  allow  the  jus  legatorwn  to  the  Sovereign 
only,  at  least  until  he  be  overthrown,  and  he  cites  with  approbation  two 
instances  from  Tacitus : — 1.  In  which  Cersalis  sent  the  legate  of  the 
rebellious  Batavi  to  Rome  to  be  punished  (1.  iv.  Ibid,  c.  75).  2.  In 
which  Yitellius  and  the  Senate  sent  ambassadors  to  Vespasian,  who,  he 
says,  coming  from  those  who  were  at  that  time  mi  juris,  were  entitled 
to  the  "sacrum  let/atorum  jus :^^  whereas  Vespasian's  ambassadors 
would  have  been  rebellorum  nuncU,  A  third  instance  is  that  of  Louis  of 
Bavaria,  in  1 327,  who  seized  the  legates  of  the  Pisans,  **  qui  ipsum  in 
urbem  suam  recipere  detrectabant.*'  Bynkershoek*s  own  opinion  is  thus 
exprea<«d :  "  Ut  legatio  pleno  jure  utrimque  consistat,  status  utrimque 
liber  desideratur,  qui  si  ab  una  duntaxat  parte  liber  sit,  ab  ea  missi 
tantum  jure  legatorum  utuntur,  ab  alia  missi  ad  e,vtemum  prvndpem, 
habentur  pro  nunciis,  ad   suum,   pro   subditis,  sic   ut   in   eos  princeps 

exercere  possit  id  jus,  quod  in  reliquos  subditos  exercet. Scissa  in 

factiones  republica,  interesse  putem,  penes  quam  partem  stat  rei  agendee 
potestas :  si  penes  unam  ut  ante  stetit,  nee  aliorum  ad  res  agendas  deside- 
retur  consensus,  etiam  htec  sola  I'ecte  legates  mittit,  et  his  competit 
quicquid  veris  legatis." 

(c)  Merlin,  Ih.  xii. 

Bynkershoeky  however,  observes  (Q.  J,  P.  1.  ii.  c.  iii) :  "  Sed  non  seque 
constat,  si  subditi  forte  vel  rebelles  ad  principes  sues  legatos  mittant.*' — 
He  instances  the  ambassadors  from  the  Netherlands  in  150C,  put  to  death 
by  Philip  II.,  and  admits  that  this  act  was  specified  in  1581  as  one  of 
those  which  caused  the  final  rejection  of  the  Spanish  dominion.  Wicque- 
fort,  however,  he  says,  is  right  (1.  i.  s.  2)  in  saying  that  Philip  was  justi- 
fied jure  stricto  in  this  deed ;  that  the  reason  which  founds  the  security 
of  ambassadors  is  that,  being  the  subjects  of  another  Sovereign  whose 
interests  they  are  bound  to  represent,  they  do  not  by  embassy  lose  their 
character  and  become  subjects  of  the  Sovereign  to  whom  they  are  sent ; 
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Grotius  says,  "Gens  una  pro  tempore  quasi  duae  Gentes 
"  habetur"  (d).  Peace  and  order,  under  these  circumstances, 
can  only  be  restored,  the  shedding  of  blood  can  only  be  stayed, 
through  the.  medium  of  negotiation:  negotiation  must  be 
carried  on  through  negotiators,  and  negotiators  cannot  act 
unless  their  personal  security  be  guaranteed  (e).  So  far  as 
the  State  herself,  in  which  the  rebellion  has  broken  out,  is 
concerned,  it  must  always  be  a  question  of  circumstances, 
and  incapable  of  definition  beforehand,  when  the  citizen  is  to 
be  considered  as  entitled  to  the  privilege  of  an  enemy  rather 
than  the  punishment  of  a  rebel  ( jC). 

When,  in  the  early  history  of  Rome,  a  Roman  colony  sent 
ambassadors  to  the  Senate,  they  were  warned  to  depart  im- 
mediately, "  ne  nihil  eos  legationis  jus^  externo^  non  civi  com^ 
"  paratuniy  tegeret "  (ff). 

And  on  this  ground  Cicero  argued  that  the  Legati  of 
Antony  should  not  be  received  (A), 

But  we  read  in  the  Commentaries  of  Caesar  that  during  the 


and  that  this  reason  was  wanting  in  the  case  of  the  rebels,  who  were,  and 
remained,  subjects  of  Philip  ;  he  admits,  however,  that  the  let/atotnimjus 
might  have  been,  and  in  1609  was,  gi'anted  to  them. 

(d)  Grot  1.  a.  b.  18,  2. 

*'  Es  costumbre  conceder  libre  traiisito  &  los  ministros  que  dos  Estados 
envian  uno  &  otro,  y  pasan  por  el  territorio  de  un  tercero.  Si  se  rehusa 
A  loB  de  una  potencia  enemiga  6  neutral  en  tiempo  de  guerra,  es  necesario 
justificar  esta  conducta  con  buenas  razones ;  y  aim  seria  mas  necesario 
hacerlo  asl  en  tiempo  de  paz,  cuando  recelos  vehementes  de  tramas  secre- 
tas  contra  la  seguridad  del  Estado  aconsejasen  la  aventurada  providencia 
de  negar  el  trdnsito  a  los  agentes  diplom&ticos  de  una  potencia  extrangera/' 
— Pando,  tit.  cuarto,  ccxxix. 

{e)  **  Yerum  habetur,  justis  duntaxat  hostibus  esse  jus  legationis,  et 
quod  ab  aliis  aliquando  legati  admissi  sunt,  id  permissum  non  in  eorum 
favorem  sed  boni  communis  causa,  cum  alias  omnia  recouciliationis  media 
tollerentur,  multo  magis  si  hujusmodi  legatis  fides  data  est  ea  onmino 
violanda  non  est." — Zouch,  p.  2,  s,  0,  q.  10.  De  Jur.  Fee, 

(/)  Merlin  mentions  two  instances : — 1.  The  negotiation  of  the  Go- 
vernment of  France  through  the  mediation  of  England  with  the  Heformers 
of  Languedoc  in  1704 :  a  Treaty  was  signed  between  the  Crown  and  the 
rebels,  differing  only  from  other  treaties  in  being  signed,  '*  tres-humble 
requete  des  IleformtSs  du  Languedoc  au  Iloi."  2.  The  negotiaticm  with 
the  Vendeans  and  Chouans. 

(g)  Lid.  1.  vi.  c.  17.  (h)  Phil.  v.  c.  8. 
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great  civil  war  of  Rome^  some  such  considerations  as  have 
been  mentioned  above  had  caused  the  reception  by  Pompey 
of  emissaries^  even  from  the  fugitives  and  robbers  of  the 
Pyrenees;  and  by  Csesar^s  directions,  his  officers  endeavoured, 
though  in  vain,  to  open  a  negotiation  with  Pompey,  ex- 
claiming, "  Liceretne  civibus  ad  cives  de  pace  legates 
"  mittere?  quod  etiam  fugitivis  ab  saltu  PyrenaBO  praedoni- 
"  busque  licuisset,  praBsertim  ut  id  agerent,  ne  cives  cum 
**  civibus  armis  decertarent "  {i). 

The  great  revolutions  of  the  world,  such  as  the  Revolt 
of  the  Netherlands,  and  of  the  British  Provinces  in  North 
America  (7),  could  only  have  been  prevented  from  producing 
a  state  of  perpetual  warfare  throughout  the  greater  part  of 
the  globe,  by  a  partial  application  of  the  principle  of  Inter- 
national Law  to  the  divided  members  of  one  and  the  same 
State. 

CXXXa.  The  importance  and  necessity  of  these  prin- 
ciples were  exemplified  in  the  case  of  the  Trent  (A)  during 
the  last  Civil  War  in  America. 


(•*)  Qesar,  De  Bello  Civili,  1.  iii.  c.  xix. ;  see,  too,  c.  xvii. 

(J)  See  some  admirable  remarks  by  Mr.  Burke,  "  On  the  strange  in- 
congruities which  must  ever  perplex  those  who  confound  the  unhappi- 
ness  of  civil  dissension  with  the  crime  of  treason."  lie  adds :  "  Wherever 
a  rebellion  really  and  truly  exists — which  is  as  easily  known  in  fact  as  it 
is  difficult  to  define  in  words — Government  has  not  entered  into  «icA  mili- 
tary conventions  {e.ff,  as  they  had  entered  into  with  the  revolted  colonies 
in  North  America)  ;  but  has  ever  declined  all  intermediate  treaty  which 
should  put  rebels  in  possession  of  the  Law  of  Nations  with  regard  to  war," 
&c.  (Letter  to  the  Sheriffs  of  Britttol.)  See,  too,  his  remarks  on  the 
shameful  violation  of  the  Treaty  of  Limerick,  ratified  by  King  William 
III.,  under  the  faith  of  which  Limerick  and  other  Irish  garrisons  were 
surrendered  in  the  war  of  the  Irish  llevolution  or  Ilebellion. —  Tracts  on 
the  Popery  Laws,  ch.  iii.  pt.  2. 

(k)  Among  the  publications  in  which  this  case  was  discussed  will  be 
found : — 

1.  Der  Trent-Fall.  (Dr.  Marquardsen,  Erlangen,  1862,  Kap.  xiii., 
gives  the  despatches  of  foreign  ministers.) 

2.  Ann.  Reg.  I8G1. 

3.  Dana's  note  to  JFheaton,  644. 

4.  Notes  on  some  Questions  suggested  by  the  case  of  the  Trent. — Af, 
Bernard,  1862. 
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A  screw  steamer  of  war,  the  San  Jacinto^  belonging  to 
the  North  American  States,  waylaid  the  English  Royal 
West  India  Mail  steamer  Trent  in  the  Bahama  Channel  on 
the  8th  November  1861,  and  brought  her  to  by  firing  a 
round  shot  across  her  bows.  A  lieutenant  from  the  San 
Jacinto  boarded  her,  and  afterwards,  aided  by  a  large  force 
of  sailors  with  drawn  cutlasses,  forcibly  took  possession  of 
Mr.  Mason  and  Mr.  Slidell,  envoys  supposed  to  be  accredited 
by  the  Southern  States  to  Great  Britain  and  to  France,  and 
of  their  two  secretaries,  with  certain  papers  and  baggage. 
The  oflScer  in  charge  of  the  mail-bags,  a  commander  in  the 
Royal  Navy,  protested  strongly  against  the  insult  offered 
to  the  British  flag,  as  did  the  captain  of  the  vessel ;  and 
both  claimed  the  envoys  as  being  under  the  protection  of 
England.  The  American  lieutenant  disregarded  the  protest, 
seized  the  men,  and  suffered  the  Roval  Mail  steamer  to 
pursue  her  voyage. 

The  act  was  condemned,  though  upon  different  grounds, 
by  the  Powers  of  continental  Europe  as  well  as  by  England. 
England  demanded  and  finally  obtained  the  restitution  of 
the  envoys  by  the  United  States,  though  they  never  ad- 
mitted that  the  inviolability  of  the  envoy  was  the  ground  of 
that  restitution  (/).  They  insisted  chiefly  on  the  exemption 
of  a  neutral  vessel  from  search  on  the  high  seas. 

It  was  clear,  upon  the  principles  of  Prize  Law,  admitted 
equally  by  the  United  States  and  by  England,  that  the 
taking  the  envoys  out  of  the  neutral  ship  was  unlawful, 
the  State  of  the  neutral  ship  having  a  right  to  demand 
a  formal  adjudication  in  a  proper  Court  upon  the  guilt  or 
innocence  of  the  ship,  inasmuch  as,  if  she  were  not  guilty, 
by  reason  of  carrying  the  envoys,  the  invasion  of  her  deck 
and  the  interference  with,  much  more  the  taking  away  of, 
her  passengers,  was  an  offence  against  International  Law,  for 


6.  Case  of  the  Seizure  of  the  Southern  Envoys,  by  the  author  of  these 
commentaries. — JRidgtcat/y  1861  ;  from  which  much  of  what  follows  has 
Ijeeu  taken. 

(f)  See  Dana  8  note  before  referred  to. 
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which  the  offenders  were  liable  to  the  penalty  ef  full  costs 
and  damages  in  the  Prize  Court;  whereas^  on  the  other 
hand^  if  the  act  of  the  ship  was  found  to  be  unlawful,  it 
might  enure  to  her  condemnation. 

The  contention  of  England  was  that  the  Trent  was  not 
carrying  contraband  despatches ;  and  that  she  was  carrying 
persons  whose  characters  exempted  them  from  the  operation 
of  hostilities.  The  despatches  which  are  contraband  are 
communications  from  a  belligerent  to  another  part  of  its  own 
kingdom,  or  to  a  colony5  or  to  an  ally  with  respect  to  naval 
or  military  operations,  or  political  aifairs.  These  are  the 
kind  of  despatches  which  Lord  Stowell  held  (with  the 
approval  of  American  jurists)  to  be  contraband  (m).  But 
despatches  from  a  belligerent  (as  Lord  Stowell  truly  says)  to 
his  consul  resident  in  a  neutral  State  may  lawfully  be  carried 
by  a  neutral  vessel5  because  the  functions  of  the  consul 
relate  to  the  joint  commerce  in  which  the  neutral  as  well  as 
the  belligerent  is  engaged  ( n).  Much  less,  then,  are  the 
despatches  of  a  belligerent  to  a  neutral,  relating  merely  to 
questions  of  amicable  intercourse  between  the  two  States, 
of  the  nature  of  contraband  (o).  It  is  manifest  that  the 
interests  of  the  neutral  may  imperatively  demand  such  an 
intercourse ;  and  it  is  easily  shown  that  the  lawfulness  of 
such  intercourse  is  a  necessary  consequence  from  even  th  e 
limited  recognition  of  a  de  facto  State  as  a  belligerent.  A 
State  so  far  recognised  must  have  organs  of  communication 
with  the  neutral.  How  is  the  neutral,  for  instance,  to  obtain 
redress  for  injuries  done  to  her  own  subjects?  She  must 
have  some  regular  channel — in  other  words,  she  must  recog- 
nise, for  this  purpose,  at  least,  a  Government  and  a  diplo- 
matic officer.  But  the  neutral  State  has  rights  beyond  this. 
She  is  entitled  to  communicate  with  all  the  belligerents  for 
the  purpose  of  bringing  about  peace ;  for  a  state  of  war  is  a 


(m)   The  Caroline,  6  C.  Rob,  Adm.  Rep.  466.     The  Atalanta,  2  C.  Rob, 
Adm.  Rep,  440-461. 

(n)  The  Madison^  Edwards,  Adm,  Rep,  224. 
(o)  The  Caroline,  6  C,  Rob,  Adm.  Rep,  468. 
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state  of  unmerited  suffering  to  the  neutral,  which  she  is 
justified  in  seeking  by  all  lawful  means  to  bring  to  an 
end. 

"  It  would  be  almost  tantamount"  (Lord  Stowell  says) 
"  to  preventing  the  residence  of  an  ambassador  in  a  neutral 
"  State,  if  he  were  debarred  from  the  means  of  conmiunicat- 
"  ingwith  his  own."  Most  clearly,  therefore,  the  despatches 
were  not  of  the  nature  of  contraband. 

The  next  question  was  as  to  the  persons  of  the  envoys. 
In  my  pamphlet  I  stated  that  it  would  be  strange  if  the 
living  man  were  treated  as  contraband  when  his  despatches 
were  innocent.  But  it  was  supposed  to  be  contended,  on 
behalf  of  the  United  States,  that  though  the  envoy  was  not 
exactly  contraband,  he  might  be  seized  on  his  voyage — in 
transitu,  and  these  commentaries  (the  first  edition  of  which 
was  then  in  circulation)  were  cited  in  support  of  this 
opinion.  There  were  two  passages  on  the  subject — one 
in  which  I  was  dealing  with  the  question  of  a  civil  war, — 
the  passage  which  precedes  the  observations  which  have 
just  been  made,  beginning,  "  Nevertheless,  where  rebellion 
*^  has  grown,"  and  which  ends  with  the  remarkable  citation 
from  Grotius,  "  in  hoc  eventu  Gens  una  quasi  duae  Gentes 
"  habetur  "  (/?).  I  am  there  speaking  of  emissaries  between 
the  parties  to  the  civil  war.  The  argument  is  of  course  still 
stronger  as  to  emissaries  to  a  third  State.  The  note,  it  has 
been  seen,  refers  to  the  opinion  of  Bynkershoek,  which  is  to 
the  effect  that  if  both  parties  to  the  civil  war  be  de  facto 
independent,  they  enjoy  the  full  rights  of  legation ;  but  if 
one  party  be  still  struggling,  and  not  yet  independent,  he 
enjoys  these  rights  with  regard  to  third  States  only.  Then 
follow  these  words,  decisive  of  the  present  question : — "  ab 
**  alia  missi  ad  externum  principem  habentur  pro  nundis,^^ 
This  is  exactly  the  position  of  law  which  was  relied  upon 
by  England.  In  the  other  passage  {q)  of  these  commen- 
taries, which  was  the  one  relied  on,  I  was  dealing  with  the 

(p)  S  cxxx.  p.  166.  (q)  Vol.  iii.  §  cclxxi. 
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subject  of  contraband,  and  I  used  the  very  words  of  Lord 
Stowell's  judgment  in  the  Caroline^  which  legalises  the 
carrying  of  diplomatic  despatches  by  the  neutral  vessel. 
Lord  Stowell  says: — 

"  It  is,  indeed,  competent  for  a  belligerent  to  stop  the 
^'  ambassador  of  his  enemy  on  his  passage ;  but  when  he 
'*  has  arrived,  and  has  taken  upon  himself  the  functions  of 
^^  his  office,  and  has  been  admitted  into  his  representative 

character,  he  is  entitled  to  peculiar  privileges,  as  set  apart 

for  the  protection  of  the  relations  of  amity  and  peace,  in 
^'  maintaining  which  all  nations  are,  in  some  degree,  inte- 
**  rested.  With  respect  to  this  question,  the  convenience 
"  of  the  neutral  State  is  also  to  be  considered ;  for  its 
**  interests  may  require  that  the  intercourse  of  correspon- 
"  dence  with  the  enemy's  country  should  not  be  altogether 
^'  interdicted  ;  it  would  be  almost  tantamount  to  preventing 
^^  the  residence  of  an  ambassador  in  a  neutral  State,  if  he 
"  were  debarred  from  the  means  of  communicating  with 
**  his  own." 

Lord  Stowell  does  not  here  lay  down  the  doctrine,  that  a 
belligerent  may  take  an  envoy  out  of  a  neutral  ship.  That 
question  was  not  before  him.  He  founds,  chiefly  upon 
Vattel  (whom  the  earlier  part  of  his  judgment  especially 
cites),  the  general  dictum  y  that  the  belligerent  may  seize 
the  ambassador  of  another  belligerent  at  a  certain  period, 
namely,  before  he  has  been  accepted  by  the  State  to  which 
he  is  sent ;  after  that  event,  the  belligerent  may  not  seize 
him  anywhere.  Before  that  event,  he  may  seize  him, — but 
when  and  where?  the  reference  to  Vattel  answers  the 
question — when  he  is  passing  through  his  own  territory. 
Vattel  justifies  the  seizure  by  England  of  a  French  ambas- 
sador, travelling  to  Berlin  through  the  Electorate  of  Hanover, 
because  Hanover  at  thai  time  belonged  to  England,  "  Non- 
"  seulement  done  on  pent  justement  refuser  le  passage  aux 
*'  ministres  qu'un  ennemi  envoie  k  d'autres  souverains :  on 
"  les  arrSte  mSme  s'ils  entreprennent  de  passer  secretement 
**  et  sans  permission.*'     Where  ?     ^^  Dans  les  lieux  dont  on 
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(( 


est  miutre  "  (r).  Not  on  board  a  neutral  ship  on  the  high 
seas.  Lord  Stowell's  judgment  must  be  read  by  the  light 
of  this  passage  in  Vattel,  to  whom  he  had  referred.  Lord 
Stowell  says : — 

"  The  former  cases  were  cases  of  neutral  ships  carrying 
"  the  enemy's  despatches  from  his  colonies  to  the  mother 
"  country,  ^n  all  such  cases  you  have  a  right  to  conclude 
**  that  the  effect  of  those  despatches  is  hostile  to  yourself, 
"  because  they  must  relate  to  the  security  of  the  enemy's 
'*  possessions,  and  to  the  maintenance  of  a  communication 
"  between  them;  you  have  a  right  to  destroy  these  posses- 
^*  sions  and  that  communication,  and  it  is  a  legal  act  of 

hostility  to  do  so.    But  the  neutral  country  has  a  right  to 

preserve  its  relations  with  the  enemy ;  and  you  are  not  at 
**  liberty  to  conclude  that  any  communication  between  them 

can   partake,  in  any  degree,  of  the  nature  of  hostility 

against  you. 

"  The  enemy  may  have  his  hostile  projects  to  be  attempted 
**  with  the  neutral  State ;  but  your  reliance  is  on  the 
"  integrity  of  that  neutral  State,  that  it  will  not  favour,  nor 
**  participate  in  such  designs,  but,  as  far  as  its  own  councils 
**  and  actions  are  concerned,  will  oppose  them.  And  if 
"  there  should  be  private  reason  to  suppose  that  this  confi- 
"  dence  in  the  good  faith  of  the  neutral  State  has  a  doubtful 
**  foundation,  that  is  matter  for  the  caution  of  the  Govem- 
"  ment,  to  be  counteracted  by  just  measures  of  preventive 
"  policy,  but  is  no  ground  on  which  this  Court  can  pro- 
"  nounce  that  the  neutral  carrier  has  violated  his  duty  by 
"  bearing  despatches,  which,  as  far  as  he  can  know,  may  be 
"  presumed  to  be  of  an  innocent  nature,  and  in  the  mainte- 
"  nance  of  a  pacific  connection  (5)." 

It  was  not  denied  in  A  merica  that  this  is  both  the  general 
and  the  correct  law  respecting  ambassadors ;  but  the  con- 
duct of  England  eighty-two  years  ago  was  cited  against 


(r)  Droit  des  Gem,  1.  4,  c.  7,  8.  85. 

1$)  The  Caroline,  6  C  Bob.  Adtn.  Rep.  436. 
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her  {t).  It  was  stated  that  an  English  officer^  in  1780^  took 
Mr.  Laurens,  the  envoy  from  the  rebel  colonies  of  North 
America  to  Holland,  out  of  a  Dutch  ship,  and  that  he 
was  committed  to  the  Tower  as  a  traitor ;  but  the  facts  of 
the  seizure  were  inaccurately  stated.  Adolphus  has  a 
correct  epitome  of  them  : — 

"  Meanwhile "  (says  this  historian)  "  the  state  of  sullen 
*^  dissatisfaction  which  occasioned  the  abolition  of  the  ancient 
''  connection  between  Great  Britain  and  Holland,  resolved 
'^  itself  into  active  hostility ;  the  mystery  which  had  covered 
'*  the  views  and  conduct  of  the  Dutch  was  removed ;  and 
"  the  Court  of  Great  Britain  was  impelled  to  a  firm  and 
'^  decisive  mode  of  conduct,  as  well  in  resentment  of  past 
treachery  as  with  a  view  to  counteract  the  effects  of  the 
neutral  league.  The  Vestal  frigate,  commanded  by 
Captain  Keppel,  took,  near  the  banks  of  Newfoundland, 
a  Congress  packet.  The  papers  were  thrown  overboard  ; 
but  by  the  intrepidity  of  an  English  sailor,  recovered  with 
little  damage. 

They  fully  proved  the  perfidy  of  the  Dutch,  who, 
before  the  existence  of  any  dispute  with  Great  Britain, 
^'  had  entered  into  a  formal  treaty  of  amity  and  commerce 
*'  with  the  revolted  colonies,  fully  recognising  their  indepen- 
"  dence,  and  containing  many  stipulations  highly  injurious 
^^  to  England,  and  beneficial  to  her  enemies,  both  in  Europe 
*'  and  America.  Disagreements  on  some  of  the  arrange- 
'*  ments  had  occasioned  delays  in  its  completion.  But 
"  Henry  Laurens,  late  President  of  the  Congress,  who  was 
**  one  of  the  passengers  in  the  captured  vessel,  was  author- 
"  ised  to  negotiate  definitely,  and  entertained  no  doubt  of 
'^  success.  On  his  arrival  in  London,  Mr.  Laurens  was  ex- 
"  amined  before  the  Privy  Council,  and,  on  his  refusal  to 
'*  answer  interrogatories,  committed  to  the  Tower  («)." 


ii 


{t)  In  a  letter  to  Mr.  Sumner,  not,  I  believe,  the  Chairman  of  the 
Oommittee  of  Foreign  Relations  in  Congress. 

(u)  AdolphuSf  EMtory  of  Englandf  vol.  iii.  p.  221. 
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Adolphus  is  perfectly  accurate  in  saying  that  the  Mercury^ 
commanded  by  Captain  Pickles,  was  an  American  belligerent 
vessel.  The  despatches  from  Captain  Keppelto  the  Admiralty 
afford  proof  of  the  fact.  The  vessel  was  condemned  in  the 
Vice- Admiralty  Court  (commissioned  as  a  Prize  Court)  in 
Newfoundland.  Laurens  was  brought  to  England.  The  dif- 
ference between  this  case  and  that  of  the  Southern  Envoys 
is  obvious.  First,  despatches  were  thrown  overboard — an 
act  which  has  frequently  enured  to  the  condemnation  of  a 
neutral  ship ;  secondly,  the  ship  was  not  Dutch,  and  neutral, 
but  American  and  belligerent  \  thirdly,  Holland  was  only 
professedly  neutral,  but  really  belligerent  against  England, 
as  those  very  despatches  demonstrated.  The  declaration  of 
war  by  England  against  her  followed  close — namely,  on  the 
20th  December  1780.  Fourthly,  the  ship  as  well  as  the 
man  was  captured.  So  clear,  indeed,  was  the  justice  of 
the  seizure,  that  neither  Holland  herself,  nor  any  other 
State,  uttered,  then  or  afterwards,  the  semblance  of  a  remon- 
strance against  the  act.  This  supposed  precedent  turns 
out,  then,  to  be  no  precedent  at  all ;  were  it  otherwise,  Inter- 
national Law  is  not  made  out  of  a  siilgle  bad  precedent, 
but  out  of  sound  principles  applied  to  each  case  as  it  arises, 
and  illustrated  by  consistent  practice. 

Upon  the  whole  the  case  of  the  Trent  may  be  considered 
as  having  established  the  proposition  that  the  ambassador  of 
a  belligerent  cannot  be  taken  from  the  ship  of  a  neutral 
upon  the  high  seas. 
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CHAPTER  TIL 

EMBASSY — BIGHT   TO    BECEIVE. 

• 

CXXXI.  States  which  have  the  right  to  send^  have 
the  right  to  receive  embassies  (a),  (droit  passif— passives 
Gesandtschaftsrechi). 

The  active  and  the  passive  right  of  legation  are  inseparably 
connected^  and,  as  will  be  seen,  the  rule  extends  generally 
to  the  sending  and  reception  of  the  same  grade  of  diplomatic 
agents. 

It  is  said  by  Kliiber  and  Miruss  (i)  that  dependent  States 
have  not  necessarily  the  latter,  because  they  have  the  former 
right.  But  it  does  not  appear  on  what  principle  this  position 
is  to  be  maintained,  and  no  authority  is  cited  in  support  of  it. 
On  the  other  hand,  Vatt«l,  Martens,  Wheaton,  and  other 
writers  do  not  qualify  the  general  principle  which  has  been 
laid  down. 

Perhaps,  however,  where  the  right  to  send  is  exclusively 
derived  from  treaty^  as  in  the  now  obsolete  cases  of  Mol- 
davia and  Wallachia  above  cited,  the  right  of  reception,  not 
being  mentioned  in  the  instrument,  cannot  be  inferred  as  a 
matter  of  necessary  implication  (c). 

But,  as  a  general  proposition,  the  right  of  sending  and 
receiving  embassies  is  inherent  in  all  States ;  and  it  there- 
fore follows  that  to  prevent  the  free  exercise,  in  either  way, 
of  this  right,  would  constitute  a  very  heinous  violation  of 
International  Law,  a  crime,  which,  inasmuch  as  it  affected 


(a)   Vattel,  1.  iv.  c.  v.  8.  67. 
Martens,  8.  188. 
Pando,  tit.  cuarto. 


(6)  Kluber,  8.  176. 

Miruss,  8.  80. 

(c)    Vide  ante,  p.  157. 
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the  interests,  would  justify  the  interference  of  all  nations  on 
behalf  of  the  one  which  had  been  so  injured  (d). 

C  XXXII.  A  State  has  a  right  to  receive,  as  it  has  to 
send,  an  embassy ;  but  a  State  is  not  under  an  obligation  of 
duty  to  send  or  to  receive  an  embassy. 

Upon  the  consideration  of  this  last  point  three  questions 
arise,  viz. : 

1.  Is  a  State  bound,  as  a  general  proposition,  to  receive 
an  ambassador  at  all  ? 

2.  Is  it  bound  to  receive  any  ambassador  duly  commis- 
sioned ? 

3.  Is  it  bound  to  allow  a  resident  embassy  within  its 
territories  {legationem  assiduam)  ?  (e) 

CXXXIII.  With  respect  to  the  first  question,  the  sound 
opinion  appears  to  be  that  a  State  is  brund  to  give  audience 
to  an  ambassador,  and,  except  under  most  extraordinary 
circumstances  (/),  to  receive  him  for  that  purpose  within  its 
territories  and  at  its  Court. 

If,  however,  such  circumstances  do  exist,  some  place  must 
be  specified — Vattel  suggests  the  frontier — at  which  the 
ambassador's  message  must  be  received.     A  State  may  be 


{d)  Vattd,  1.  iv.  c.  v.  s.  63 :  "  De  celui  qui  trouble  un  autre  dans  I'ex- 
ercioe  du  droit  d'ambav*<8adt'." 

"  Cuando  una  naciou  ha  mudado  su  dinastia  6  su  gobierno,  la  regla 
general  es  mantener  con  ella  las  acostumbradas  relaciones  diplom&ticas. 
Portamos  de  otro  modo  seria  dar  a  entender  que  no  reconocemos  la  legi- 
timidad  del  nuevo  <5rden  de  cosaa:  lo  que  bastaria  para  justificar  un 
rompimiento.** — Pandoy  tit.  cuarto,  ccxxix. 

{e)  Zouehf  De  Jud.  inter  Gentes,  p.  2,  s.  4  :  "  An  legatum  aliquando 
admittere  nou  liceat." 

(/)  Grot.  1.  ii.  c.  xviii.  8.  3  :  "Duo  autem  sunt  de  legatis  quas  ad  jus 
gentium  referri  pafi«im  videmus,  priusw^  admiftanturfdemde  ue  violentur. 
De  priore  locus  est  Livii,  ubi  Ilanno  senator  Carthaginiensis  in  Annibalem 
sic  invebitur :  '  Legatos  ab  sociis  et  pro  sociis  yenientes  bonus  imperator 
noster  in  castra  non  admisit :  jus  gentium  sugttdity  quod  tamen  non  ita 
crude  intelligendum  est :  non  enim  omnes  admit ti  prsscipit  gentium  jus : 
sed  vetat  sine  causa  rejici — causa  esse  potest  ex  eo  qui  miitit,  ex  eo  qui 
mittiturf  et  ex  eo  ob  quod  mittitur,^ 

Vattelf  1.  iv.  c.  v.  s.  65 :  "  Sans  des  raisons  tr^particuliftres.** 

Wheatan's  Elem,  ss.  1-261. 

VOL.  II.  N 
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aware  that  an  ambassador  is  sent  for  a  mischievous  purpose, 
or,  it  may  be,  from  a  third  nation  for  a  purpose  conceived  to 
be  inexpedient  by  the  refusing  State,  e,g,  reconciliation 
with  another  State.  In  these  cases,  ex  eo  ob  quod  mittitur^ 
it  may  refuse  the  ambassador. 

CXXXI V.  With  respect  to  the  second  question,  it  may 
be  unhesitatingly  answered  in  the  negative.  It  is  in  ihe 
discretion  of  the  receiving  State  to  refuse  the  reception  of  a 
certain  diplomatic  agent ;  but  it  is  not  altogether  an  arbitrary 
discretion.  Some  reason  must  be  alleged  for  the  refusal: 
**  Non  enim,"  says  Grotius, "  omnes  admitti  praecipit  gentium 
**  jus :  sed  vetat  sine  causa  rejici "  {g), 

A  State  cannot  reasonably  refuse  to  receive  an  ambassador 
on  the  grounds  of  sex  (A). 


ig)  Martens,  a.  199 :  "  Du  choix  de  Tordre  et  du  nombre  des  ministres." 
8.  200 :  "  Du  choix  de  la  personne  du  ministre ;  **  nnd  Pinheiro  Ferreira's 
note  on  the  latter.  In  this  instance  his  complaint  against  Martens  is  just, 
viz.  that  he  was  bound  to  have  expressed  his  own  opinion,  and  not  to 
have  contented  himself  with  a  reference  to  other  authorities. 

Orothis,  note  (/),  last  page. 

Bynkershoekf  Q.  J,  P.  1.  ii.  c.  v. :  "  Qui  recte  legati  mittantur." 

(h)  Zouchf  De  Jure  Fee,  p.  2,  s.  4,  Q.  9,  "  An  foeminis  legationes  man- 
dari  possint ; ''  his  opinion  is,  ^'  sed  et  quandoque  foeminae  legationibus 
obeundis  maxime  idonese  habitae  sunt :  ^  he  relies  entirely  on  authorities 
drawn  from  Roman  writers. 

Merlin,  ibid,  s.  iii. 

Byrik,  ibid,,  treats  with  contempt  the  argument  that  women  were  in- 
capable by  the  Roman  law, — a  rule,  he  says,  violated  in  practice  by  the 
Romans,  but  otherwise  of  no  avail :  "nam  de  suis  subditis  princeps  statuit 
pro  arbitrio  suo,  de  alieuis  non  etiam ;  *'  he  observes  that  neither  "  ratio  '' 
nor  "  usus  "  excludes  women  from  being  diplomatic  agents.  Not  '*  ratio ;  *' 
*'  in  foeminis  enim  reperies  quicquid  in  legatis  jure  desideraveris ; "  not 
'*'  usus,**  for  Paschalius  in  Legato,  c.  xx.,  has  accumulated  instances  of 
their  employment ;  he  cites  passages  from  Plato,  Plutai  ch,  and  Tacitus  to 
prove  the  abilities  of  women,  and  makes  this  curious  Dutch  pleasantry, 
**  sed  ne  mulieribus,  satis  ut  plurimum  cristatis,  cristas  endear  erigere, 
plura  non  addo." 

The  passages  in  the  Roman  law  will  be  found.  Dig.  1.  iii.  t.  i.  s.  i.  6. 
"  (Prsetor  edicto  excepit)  sexum  dum  foeminas  prohilx^t  ^ro  aluspostulare. 
Et  ratio  quidem  prohibendi  e^t,  ne  contra  pudicitiam  eexui  congnientem 
alienis  causis  se  immisceant,  ne  virilibus  officiis  fungantur  mulieres." 

Jb-  L.  t.  7,  s.  4 :  "Sed  et  eos,  quibus  jus  pogtulandi  non  est,  legation^ 
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The  League  of  Cambrai  in  1508  was  signed  by  Margaret 
of  Austria,  in  the  name  of  her  brother,  Charles  V.  In  the 
same  place  Louisa  of  Savoy,  mother  of  Francis,  signed  a 
peace,  sometimes  called  Le  Traits  des  Dames. 

It  is  said  that,  in  the  reign  of  Henry  IV.,  France  sent  an 
ambassadress  to  Constantinople.  In  1645,  Louis  XIV.  sent 
la  Marechale  de  Guebriant  to  conduct  to  Poland  the  Princess 
des  Gouzaques,  bride  to  the  King  of  Poland.  Wicquefoit 
says,  erroneously,  that  she  was  the  first  female  diplomatic 
agent.  The  Duchess  of  Orleans  negotiated  as  Plenipoten- 
tiary the  Treaty  between  France  and  England,  which  in 
Charles  II.'s  time  detached  the  latter  country  from  its  alli- 
ance with  Holland. 

"  Minus   frequentari "    (says  Bynkershoek)   *'  mulierum 
legationes  res  certa  est,  sed  non  minus  certa,  etiam  olim 
minus  fuisse  frequentatas.   Sed  plus  minusve  sint  fuerintve 
frequentat«,  jus  principis  non  tollit,  ejus  igitur  voluntas, 
etiam  in  hac  causa,  suprema  lex  est "  (i). 
CXXXV.  A  State  may  reasonably  refuse  to  receive  one 
.  of  its  own  subjects  as  a  foreign  diplomatic  agent,  especially 
if  its  Constitution  forbid  the  subject  ever  to  put  off  his  alle- 
giance. 

One  very  good  reason  for  refusing  such  a  diplomatic  agent 
is  the  expediency  of  avoiding  the  very  difficult  question  which 
may  arise  from  a  possible  conflict  between  his  privileges  as 
a  foreign  ambassador  with  his  present  and  former  obligations 
contracted  as  a  subject :  for  it  will  be  seen  that  a  class  of 
these  privileges  is  founded  upon  the  fact  that  the  bearer  of 
them  is  not  a  subject  of  the  country  in  which  he  is  residing 
as  an  ambassador  (j). 


Si 


fungi  nou  posse,  et  ideo  in  arenam  inis^um  non  jure  legatum  ea?e,  Divi 
Severus  et  Antoninus  rescripst^runt.'* 

lb.  L.  t.  1 7,  s.  2 :  *•  Foemintc  ab  omnibus  officiis  civilibus  vel  publicis 
remotte  simt,"  &c. 

(f)  Bynk.  De  Foro  Leg,  c.  xi.     Q.  J,  P.  1.  ii.  c.  v. 

Tbe  "  Qucestimtea  Juris  rublict'-  were  published  after  the  treatise  "  De 
Foro  Legatoi*umr 

(J)  England  does  not  allow  one  of  her  subjects  to  act  as  a  diplomatic 

*N  2 
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Bynkershoek  (A)  is  of  opinion  that  no  objection  exists  to 
the  employment  of  a  subject ;  but  he  builds  his  opinion  on  the 
proposition  that  there  is  no  reason  why  a  subject  should  not 
serve  two  masters^  or  rather  be  actively  the  subject  of  one 
and  passively  the  subject  of  another.  Yet  Bynkershoek 
himself  is  obliged  to  qualify  his  proposition  with  the  con- 
dition that  the  interests  of  the  two  masters  do  not  come  into 
conflict,  or  that,  if  they  do,  the  ambassador  take  no  part  in 
them. 

In  France  (/),  it  has  been  for  some  time  settled  as  a  con- 
stitutional maxim  that  subjects  are  not  admissible  as  am- 
bassadors.  An  exception  appears  to  have  been  formerly 
made  in  favour  of  the  ambassador  from  Malta.  The 
Swedish  Law  equally  forbids  the  reception  of  a  subject  as  a 
foreign  ambassador.  The  old  German  Confederation  refused 
upon  special  grounds  to  receive  any  Frankfort  Burgher  as 
the  representative  of  any  member  of  the  Confederation  ex- 
cept of  Frankfort  itself  (tw). 


agent  in  England.    See  case  of  Dr.  Stewart,  Debate  in  the  House  of 
Commons,  June  2,  1871. 

(k)  De  Foro  Legatorum^  c.  xi. 

if)  De  CaUUree fin  his  TraitS  de  la  manikrede  nSgocier  avec  lee  fouveraine, 
speaJcs  of  this  custom  as  peculiar  to  France ;  hut  if  it  ever  was  peculiar, 
it  is  not  so  now,  for  such  a  rule  would  prohahly  he  now  adopted  hy  all 
the  Great  Powers. — Merlin^  ib.  v.     Bynk,  De  F,  L,  c.  xi. 

(m)  Heffter,  s.  202,  n.  1. 

Sir  T.  Twiss  ohserves  (Laxo  of  Nations,  ii.  p.  270)  : — 

"  A  nation  may  refuse  to  receive  one  of  its  own  citizens  as  the  represen- 
tative of  a  Foreign  Power,  and  in  some  countries  it  is  a  state  maidm  that 
a  suhject  is  not  to  he  received  in  such  a  capacity.  Such  was  the  rule 
of  the  French '  and  Swedish  *  courts,  and  likewise  of  the  United  Pro- 
vinces.' But  in  recent  times  two  French  suhjects  have  heen  accredited 
to  and  received  hy  the  French  court  as  the  Representative  Ministers  of 
Foreign  Powers — Count  Pozzo  di  Borgo  as  Minister  of  Russia,  and  the 
Count  de  Bray  as  Minister  of  Bavaria.  Ch.  de  Martens  speaks  of  hoth 
these  distinguished  diplomatists  as  having  heen  naturalised  in  the  foreign 
countries  which  they  respectively  represented." 

M,  Guizot  sent  the  accomplished  and  ill-fated  Rossi,  an  Italian  natu- 


[•  De  Catilhret^  Traitd  de  la  manikrf  df  nigocieravef  tes  souvefnim,  c.  6,  ]).  72. 
BvtHa  ;  tit, de  Crimin.  5  7.*  Bynkersfiotk^  De  Foro  LegnUrum,  c.  il.j 


2  Codex  /^- 
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As  a  State  may  exercise  its  nght  of  refusal  absolutely^  it 
may  also  exercise  it  conditionally. 

A  State  may  declare  beforehand  the  terms  under  which 
it  will  consent  to  receive  its  own  subject  as  a  foreign  diplo- 
matic agent.  But  if  the  subject  be  received  without  any 
such  previously  promulgated  stipulation  he  will  be  entitled 
to  the  full  jus  leyationis.  But  this  is  a  point  of  which  the 
discussion  belongs  to  another  place  {n). 

C XXXVI.  That  the  exile  is  in  any  case,  though  more 
especially  if  his  return  be  forbidden  by  law,  subject  to 
the  refusal  of  his  own  country,  cannot  be  doubted  {o) ;  the 
only  doubt  is,  as  will  be  seen  hereafter,  whether  he  can 
escape,  by  virtue  of  his  ambassadorial  character,  punish- 
ment in  the  State  which  had  exiled  him,  to  which  he  has 
returned  without  permission  and  therefore  with  an  additional 
offence. 

In  1697,  the  English  ambassador  to  France  obtained  per- 
mission from  the  Government  of  that  country  to  include 
among  his  suit  certain  Frenchmen  and  refugees  on  account 
of  their  religion,  without  which  permission  Bynkershoek 
thinks  France  might  have  claimed  them  "  ut  reversos 
^  exules  "  (  p). 

Still  more  justly  may  a  State  refuse  to  receive  a  criminal 
whose  sentence  is  yet  unexecuted.  A  Dutchman  con- 
demned to  a  criminal  punishment  by  the  Dutch  East  India 
Company  fled  from  India  to  England,  and  was  sent  by  the 
latter  country  as  a  diplomatic  agent  to  Holland.  Imme- 
diately on  his  arrival  at  the  Hague  (1636),  the  Dutch 
Company  induced  the  Government  to  put  him  in  prison,  from 
which,  however,  he  was  shortly  afterwards  liberated,  chiefly, 
according  to  Bynkershoek,  because  the  States  General  were 


ralised  in  France,  as  ambassador  to  Rome  ;  he  justifies  this*  act  in  his 
memoirs. 

(n)  Story's  Comtnent.  on  the  United  States^  L  609. 

MirusSy  s.  83. 

(o)  Bynk,  Q.  J,  P.  I.  ii.  c.  v. 

Zouchf  p.  2,  s.  4. 

(p)  Q.  J,  P.  1.  ii.  c.  V, 
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very  anxious  at  that  particular  period  to  be  on  good  terms 
with  England  (q). 

The  fact  of  the  ambassador  not  being  a  native  of  the 
State  which  sent  him  would  not  alone  afford  a  reasonable 
cause  for  refusal.  The  subject  of  a  third  country  might  be 
the  domiciled  citizen  of  the  country  which  employed  him  as 
ambassador,  and,  even  if  he  were  not  domiciled,  no  objection 
seems  to  lie  against  him,  on  the  sole  ground  of  his  not  being 
a  native  (r). 

CXXXVII.  The  private  rank  or  birth  of  the  am- 
bassador who  is  sufficiently  ennobled  by  his  Sovereign's 
choice  can  constitute  no  ground  of  refusal.  The  King  of 
Spain  employed  Rubens  as  ambassador  both  to  England  and 
Holland  (1633).  A  State,  however,  would  for  its  own 
honour  justly  refuse  a  notoriously  scandalous  person,  and 
less  justly,  but  lawfully,  any  person  known  to  be  personally 
disagreeable  to  the  head  of  the  State  (s). 

How  far  the  religion  of  the  ambassador  can  be  considered 
an  objection  will  be  presently  discussed  {t).  It  is  only 
necessary  to  state  here  that  no  State  is  bound  to  receive  a 
Papal  Legate  or  Nuncio,  armed  either  by  specific  instruc- 
tions or  by  the  general  Canon  Laiv,  with  powers  injurious 
to  the  Established  Church  or  to  the  sovereignty  of  the 
State  over  all  causes,  ecclesiastical  as  well  as  civil. 
States  have  a  right  to  refuse  the  reception  of  such  a  minister, 

(q)  Q.  J.  P.  1.  ii.  c.  v. 

Merlin,  ib,  iv. 

(r)  In  1871  a.d.,  Count  Beust)  who  had  been  a  subject  of  the  Kinjiij  of 
Saxony,  and  very  recently  Piime  Minister  of  that  country,  was  received 
in  England  as  ambassador  of  Austria. 

(»)  Wicqueforff  i.  s.  13.  nAmhassadeur  doit  estre  agreable.  **  Le  uiesme 
droit  de  gens  qui  ne  permet  pas  qu'on  fasse  violence  ou  outrage  au  ministre 
qui  a  est^  adniis  et  reconnu,  permet  aux  princes  de  ne  point  admettre  un 
ministre  dont  ils  puissent  recevoir  du  d^plaisir."  Wicquefort  gives  a 
catalogue  of  ambassadors  refused  on  this  ground.  The  Duke  of  Bucking- 
ham, employed  by  Charles  I.,  might  well  have  been  rejected  both  by  Spain 
and  France  on  account  of  the  insolence  and  arrogance  of  his  conduct. 

{t)    Videposty  Part  viii.  ch.  i. 

Hegter,  s.  200,  n.  4. 

Mitmsff  8.  04. 
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or  to  demand  that  these  powers  be  limited  and  defined,  so  as 
to  be  consistent  with  their  safety,  before  the  bearer  of  them 
be  admitted. 

The  notification  of  the  refusal  to  receive  ought  to  be 
made,  if  possible,  before  the  ambassador  has  left  his  own 
country,  but  it  may  be  imparted  openly  on  his  arrival,  or 
tacitly  by  not  accepting  the  letters  of  credit  {ii). 

CXXXVIII.  The  existence  of  a  state  of  war  between 
two  nations  by  no  means  relieves  them  from  the  necessity  of 
receiving  each  other's  ambassadors,  not  of  course  for  the 
purpose  of  residence,  but  of  audience.  It  may  be  necessary 
to  demand  a  passport  or  safe  conduct,  through  the  interven- 
tion of  a  third  State  or  of  a  herald,  and  what  it  is  necessary 
to  demand  may  be  refused  ;  but  the  refusal  cannot  law- 
fully be  grounded  on  the  mere  existence  of  a  state  of  war, 
for  the  greater  the  evil  the  more  stringent  is  the  obligation 
upon  nations  to  adopt  the  readiest  means  of  putting  an  end 
to  it  (x),  and  especially  those  which  are  most  likely  to 
prevent  or  stay  the  shedding  of  blood. 

CXXXIX.  We  have  now  arrived  at  the  discussion  of  the 
third  question  propounded,  viz  : — Is  a  State  bound  to  allow  a 
resident  embassy  (legationem  assiduam)  within  its  territories? 

The  continuous  residence  of  an  embassy  is,  to  speak 
strictly,  a  matter  of  comity  and  not  of  strict  right  (y). 


{u)  MirusSf  8.  82. 

(x)  Vattel,  1.  iv.  c.  v.  s.  67 :  Comment  on  doit  adtnetire  les  ministres 
dfun  ennemi. 

(y)   Wheatm,  £1,2,2^1,2^2. 

Merlin,  ib,  s.  3. 

Hefter,  s.  200. 

Ward,  vol.  ii.  p.  484, 

Lord  Ooke,  speaking  of  Ilenry  VII.,  says,  "  That  wise  and  politique 
king  would  not  in  all  his  time  suffer  Lieger  (i.e.  resident)  anibassadours 
of  any  foreign  king  or  prince  within  his  realm,  nor  he  with  them  j  but 
upon  occasion  used  ambassadours." — i  Inst,  166. 

Charles  I.  expressed  resentment  against  the  Dutch  for  not  sending  a 
resident  embassy  to  England. —  Wicq.  Mhn.  touch,  les  Amhassadeurs,  26. 

In  1660,  a  noble  member  of  the  Polish  Diet  complained  of  the  continued 
residence  of  the  French  ambassador,  ^*  quo  le  s^jour  de  Tambassadeur 
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Nevertheless,  so  long  a  custom  and  so  universal  a  con- 
sent have  incorporated  this  permission  of  continuous  resi- 
dence into  the  practice  of  nations,  that  the  gross  discourtesy 
of  refusing  it  would  require  unanswerable  reasons  for  its 
justification,  and  would  place  the  refusing  in  so  unfriendly 
an  attitude  towards  the  refused  State  as  to  be  little  removed 
from  a  condition  of  declared  hostility. 

Grotius,  indeed,  says,  "  Optimo  autem  jure  rejici  possunt, 
^^  qudB  nunc  in  usu  sunt  legationes  assidusB,  quibus  quam  non 
"  sit  opus  (r),  docet  nos  antiquitas  cui  illae  ignorat«  "  (a) ; 
but  it  must  be  remembered  that  since  this  opinion  was  ex- 
pressed, a  usage  of  two  additional  centuries  has  imparted, 
according  to  the  principles  laid  down  in  an  earlier  chapter  (6) 
of  this  work,  a  character  approaching  to  that  of  positive 
law  upon  this  institution  of  resident  embassies. 

Vattel  (c)  therefore  declares,  that  even  in  his  time  the 


estoit  suspect^  parce  que  les  ambassadeurs  ont  accoustwnSs  de  ge  retirer  dh 
que  lew  fUgociation  est  achevie.^* 

In  1668,  an  attempt  was  made  by  yarious  members  of  the  Diet  to  send 
away  all  ambassadors ;  it  was  resisted  by  the  king  and  senate,  but  is 
said  to  have  been  one  of  the  chief  causes  of  the  dissolution  of  the  Polish 
Diet. —  Wicquefortf  1.  viii. 

(z)  The  Justinian  law  was  unquestionably  adverse  to  the  notion  of  a 
resident  ambassador.  It  had  no  idea  of  protecting  foreign  commerce, 
" pemiciosum  urhibus  mercimorUum  "  (Cod.  1.  iv.  t.  63, s.  3),  which  it  forbad 
nobles  to  exercise,  and  which  it  conceived  might  lead  to  a  revelation  of 
the  secrets  of  imperial  policy.  The  Code  contains  a  very  curious  law, 
beginning :  '^  Mercatores  tam  imperio  uostro  quam  Persariim  regi  sub- 
jectos,  ultra  ea  loca,  in  quibus  foederis  tempore  cum  memorata  uatione 
nobis  convenit,  nundinas  exercere  minime  oportet :  ne  alieni  regni  {quod 
non  convenit.)  scfufentur  arcana,*  &c. — lb.  s.  4. 

(a)  L.  ii.  c.  xviii.  s.  3,  2.  (b)    Vide  ante,  vol.  i.  p.  41. 

(c)  Vattel,  1.  iv.  c.  v.  s.  66.  Des  Ministrea  residents.  "  La  coutume 
d^entretenir  partout  des  ministres  continuellement  rdsidents,  est  aujour- 
dliui  si  bien  ^tablie,  qu'il  faut  alldguer  de  tr^-bonnes  raisons  pour  refuser 
de  s'y  preter  sans  ofienser  personne."* 

Minus,  s.  82. 

"  Hodie  tamen  ita  usurpantur  ut  sine  illis  amicitia  vix  stabilis  inter 
populos  diversoscoli  videatur,etiii  nee  minus  usum  habeat  exploratorum." 
— Huberus  de  Jure  Civili,  1.  iii.  c.  xii. 
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custom  was  so  deeply  rooted  as  to  require  excellent  reasons 
for  its  abrogation  hj  any  individual  State. 


The  whole  queittion  is  well  summed  up :  "  Se  deben  redbir  los  mini- 
stros  de  uo  soberano  amigo ;  j  dunque  no  estamos  eztrictamente  obligados 
&  tolerar  su  residencia  perp^tua,  esta  prdtica  se  ha  hecho  tan  general  en 
nuefltros  dias  que  no  pudi^ramos  separarnos  de  ella  sin  muy  grayea 
motiyos/ — Pando,  tit.  cuarto,  ccxxiz. 
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CHAPTER    IV. 

EMBASSY — GENERAL  STATUS. 

CXL.  We  have  now  considered  the  Rights  and  the 
Duties  incident  to  the  sending  and  receiving  of  embassies. 
The  next  subject  for  discussion  is  the  Status  which  Inter- 
national Law  ascribes  to  those  who  are  so  sent^  and  to  those 
who  are  so  received. 

This  status  is  composed  of  rights  ^^r/c^i^wrw,  resting  upon 
the  basis  of  natural  law  and  therefore  immutable,  and  of 
privileges,  originally  not  immutable,  but  so  rational  in  their 
character,  and  so  hallowed  by  usage,  as  to  be  universally 
presumed,  and  to  become  matter  of  strict  right  if  their  abro- 
gation have  not  been  formally  promulgated  (a  case  almost 
inconceivable)  before  the  arrival  of  the  ambassador.  The 
former  are  usually  described  under  the  title  of  inviolability  y 
the  latter  under  the  title  of  exterritoriality  (a).  It  is  with 
the  former  that  we  are  at  present  concerned  [b). 

CXLI.  The  right  of  sending  embassies  being  esta- 
blished, the  personal  inviolability  {inviolabilitas ,  inviolabilite, 


(a)  The  necessity  of  the  case,  the  usage  of  foreign  writers,  the  great 
convenience  of  the  term,  will,  it  is  hoped,  justify  the  attempt  to  naturalise 
this  word. 

(6)  Vattel,  1.  iv.  c.  v.  s.  66,  ib.  c.  vii.  s.  81,  and  s.  103.  **  Nous  avons 
ddduit  llnd^pendance  et  rinviolabilit^  de  Tambassadeur  des  principea 
natureU  et  n^cessaires  du  droit  des  gens — ces  prerogatives  lui  sont  con- 
firmees par  I'usage  et  le  consentement  g6n6raX  des  nations." 

Hffftei'j  8.  204 :  "  ein  so  von  selhd  sich  verstehendes  Recht*^  S.  205. 
"  In  der  Natw  der  Sache  ist  nun  ein  Mehreres  nicbt  begriindet,"  u.  s.  w. 

KUibeTf  8. 203 :  "  Den  Qesandten  raumt  theils  das  natiirUche  ViUkerrechty 
theils  dot  positive  der  europaischen  Staaten,  besondere  Vorrechte  ein," 
u«  8.  w. 
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XJnverletzharkeit)  of  the  ambassador  follows  as  a  necessary 
consequence. 

Every  foreigner,  indeed,  is  under  the  protection  of  the 
State  in  which  he  is  commorant,  and  is  so  far  inviolable. 

But  this  attribute  is  in  a  special  manner  ascribed  to  the 
representative  of  a  Foreign  State,  in  whom  the  image  of  his 
Sovereign  and  the  majesty  of  his  country  are  as  it  were 
visibly  present ;  therefore  the  expression  of  sanctity  {sanctitas, 
per  Sonne  sacrb^  Heiligkeit)  is  often  applied  by  jurists,  philo- 
sophers, and  histoiians,  of  all  ages  and  countries,  as  applicable 
to  the  bearers  of  an  embassy  (c). 

CXLII.  Any  offence  committed  against  their  person  is 
or  ought  to  be  considered  by  the  State  as  an  offence  against 
the  State  itself  {crime  ctEtat). 

Th^injury  done  to  an  ambassador  is  not  merely  an  injury 
done  to  the  Sovereign  and  country  which  he  represents,  but 
a  violation  of  the  common  welfare  and  general  safety  of  all 
nations. 

Therefore  there  is  a  peculiarity  incident  to  this  right  (c/), 


(c)  GrotiuSy  I.  ii.  c.  xviii.  s.  1  :  "  Passim  enim  le^mus  sacra  legationum, 
sanctimoniam  legatorum  .  .  .  aancta  corpora  lepatorum." 

2b.  8.  iv.  5  :  "  Quare  omnino  ita  censeo,  placuisse  gentibus  ut  commuDis 
mo8,  qui  quemvis  in  alieno  territorio  ezistentem  ejus  loci  territorio  sub- 
jicit,  exceptionem  pateretur  in  legatis,  ut  qui  sicut  fictione  quadam 
habentur  pro  personis  mittentium,  senattis  faciem  serum  attuler at y  auctori^ 
totem  reipublic€By  ait  de  legato  quodam  M.  Tullius/'  &c. 

Bynkershaeky  De  F,  L.  c.  w  De  Sanctitate  Leffotorum,  &c. :  "  Plus  scire 
attinety  qua  ratione  legati  apud  omnes,ut  dixi,  gentes  habeantur  sancti — 
Et  si  banctum  id  sit,  quod  ah  injuria  hominum  defensum  atque  munitum 
est,  ut  esse  dicit  Marcianus  in  1.  8.  pr.  if.  De  Rev.  Divis.,  utque  ex  pro- 
prietate  verbi  deducit  Festus  in  V.  sanctum,  dicendum  yidebatur  sancti - 
tatem  id  legatis  praestare,  ne  dicto  factove  offendere  Tceat^quia  imaginem 
principis  sui  ubique  circumferunt,  quia  pacis  et  fcederum  nuncii  sunt  et 
proxenetflB,  et  sine  his  gentium  societaa  et  beats  quies  salva  esse  nequit." 

Vattdy  1.  iv.  c.  vii.  s.  81  and  s.  i>2 :  "  L  mviolabilit^  du  ministre  public, 
ou  la  surety  qui  lui  est  due,  jylus  saintement  et  plus  particuli^rcment  qu'4 
tout  autre  stranger  ou  citoyen." 

Martens,  s.  214. 

Kliiber,  s.  203. 

(d)  Whether  Vattel  be  right  or  not  in  the  application  of  the  principle 
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viz.  that  an  infringement  of  it,  unlike  the  invasion  of  parti- 
cular national  interests,  becomes  immediately  and  directly  a 
matter  of  general  international  concern,  and  entitles  all 
nations  to  demand  and  enforce  atonement  for  the  offence  and 
punishment  of  the  offender. 

CXLIII.  The  atonement  and  punishment,  moreover,  are 
to  be  measured  by  a  standard  different  from  that  which  might 
satisfy  an  injury  done  to  a  private  subject  (^). 

An  ambassador,  it  will  be  seen,  may,  with,  but  not  with- 
out (/),  the  consent  of  his  master,  waive  his  privilege  of 
exemption  from  the  local  tribunals ;  but  if  wrong  has  been 
done  or  an  insult  offered  to  him,  he  cannot  appear  as  a  com- 
mon person  demanding  satisfaction  in  a  court  of  justice ;  he 
has  a  right  to  demand  that  the  State  in  which  he  is  residing 
prosecute  the  wrongdoer  as  a  public  criminal  {g).     ^ 

CXLIV.  There  is  another  peculiarity  incident  to  this 
right  which  requires  observation.  The  Civil  Law  of  Rome 
expressed  a  sound  principle  of  jurisprudence,  in  declaring 
that  it  was  competent  to  a  person  to  waive  any  advantage 


of  the  law  to  the  case  of  the  ambassadors  of  Francis  I.,  put  to  death  by  the 
Governor  of  Milan  through  which  city  they  were  travelling  to  Constan- 
tinople, the  principle  which  he  lays  down  is  sound  and  true :  ^  £t  comme 
il  n'en  donna  point  de  satisfaction  convenable,  Fran9ois  1''  avait  un  tr^ 
juste  sujet  de  lui  d^larer  la  guerre,  et  meme  de  demander  Tassistance  de 
toutes  les  nations.  Car  une  affaire  de  cette  nature  n^est  point  uu  different 
particulier,  une  question  litigieuse,  dans  laquelle  chaque  partie  tire  le 
droit  de  son  cot^ ;  (^e$t  la  querelle  de  toutes  les  nations,  int^ress^es  4  main- 
tenir  comme  sacr^  le  droit  et  les  moyens  qu'elles  ont  de  communiquer 
ensemble  et  de  traiter  de  leurs  aiFaires  " — 1.  iv.  c.  vii.  s.  84.  "  Quiconque 
fait  violence  k  un  ambassadeur  ou  k  tout  autre  mioistre  public  ne  fait  pas 
seulement  injure  au  souverain  que  ce  ministre  repr^sente ;  il  blesse  la 
B^ret^  commune  et  le  salut  des  nations;  il  se  rend  coupable  dun  crime 
atroce  envers  tous  les  peuples." — lb,  s.  81. 

(e)  ''Quid  i^tur  est  praecipuum  in  legatis  P  hoc  videlicet,  ut  in  eos,  qui 
legatos  male  habent,  severius  animadvertatur,  atque  it  a  ob  personarum 
sanctitatem  poena  atrocior  statuatur,  quam  solet  statui  in  eos,  qui  privatum 
quemcunque  Isesissent." — Bynk.  De  Foro  Leg.  c.  v. 

Miruss,  s.  337. 

(/)   United  States  v.  Benner,  1  Baldwin  {American)  Reports,  240. 

(jf)   Vattd,  1.  iv.  c.  viii.  s.  3. 
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which  had  been  introduced,  for  his  sake  only,  into  a  cove- 
nant (/i). 

The  Sovereigns,  therefore,  of  the  State  may  waive  the 
rights  due  to  them  in  the  peraon  of  their  ambassadors,  but  the 
ambassadors  themselves  have  no  such  liberty,  because  these 
rights  are  not  incident  to  their  office  for  their  own  private 
convenience,  but  for  the  honour  of  their  Sovereign,  the  good 
of  their  country,  and  the  welfare  of  all  nations  (i).   ] 

This  principle  is  to  be  found  in  the  Roman  Law,  even 
with  respect  to  the  legatus  of  a  subordinate  city  or  province 
of  the  empire.  Suits  might  not  be  instituted  against  him  : 
"  Julianus,  sine  distinctione  denegandam  actionem.    Merito  ; 


(A)  Cod.  1.  ii.  t.  3,  De  Pactis,  s.  29 :  "  Si  quia  in  conscribendo  instru- 
mento,  &c,  &c.,  quare  et  in  hac  causa  pacta  non  valeant,  cum  alia  sit 
regula  juris  antiqui,  omnes  licentiam  habere,  Ms,  quse  pro  se  introducta 
sunt,  renunciare.** 

(•*)  Bynkershoekf  De  Foro  Leg.j  at  the  end  of  his  xxiii.  chapter, 
"  Legatus  an  jurisdictionem  prorogare  et  fori  privilegio  renunciare  possit," 
arrives  at  pretty  much  the  same  conclusion  as  is  expressed  in  the  text 
here :  "  Ego  vero,  quicquid  earum  rerum  sit,  non  ausim  dicere,  legatum, 
inconsulto  principe,  juri  suo  renunciare  posse ;  ad  quid  enim  legatorum 
privilegia,  quam  ut  ipsi  principihus  suis  magis  utiles  sint,  et  eonun  legatio 
nulla  re  impediatur  P  Magis  igitur  hsec  privilegia  pertinent  ad  causam 
Principis,  quam  ipsiuslegati :  sibi  renunciatione  sua  legatus  nocere  potest, 
Principi  non  potest."  Then  follows  a  position  doubtfully  expressed  even 
at  the  time  he  wrote,  and  which  can  now  be  scarcely  admitted  at  all : 
**  Atque  ita,  consulta  raiione,  forte  dicendum  est,  legatum  in  causa  delicti 
nunquam  privilegio  fori  renunciare  posse,  in  catisa  civUi  non  aliter,  quam 
ut  adversus  eum  jus  dicatur,  non  ut  sententia  executioni  mandetur,  in 
quid  per  eam  impediretur  legatio,  ut  in  cai:sa  criminali  tantum  non  sem- 
per impediri  solet.  Sed  ad  manum  non  sunt  ea  gentium  exempla,  ut  ex 
jure  gentium  ea  de  re  possim  constituere.** 

For  the  "  ratio,"  he  refers  to  the  passage  cited  below  from  the  Digest* 
In  neither  case,  at  the  present  time,  can,  it  is  conceived,  the  ambassador, 
rege  inconstdtoy  forepro  his  right. — De  Foro  Leg.  c.  xxiii.  injine. 

Vattely  1.  iv.  c.  viii.  s.  xi. :  "  Mais  si  Tnmbassadeur  veut  renoncer  en  partie 
4  son  ind^pendaiice  et  se  soumettre  k  la  juridiction  du  pays  pour  affaires 
civiles,  il  le  pent  sans  doute,  pourvu  que  ce  so  it  avec  le  consentement  de 
son  maitre.  Sans  ce  consentement,  rambassndeur  n'est  pas  en  droit  de 
renoncer  k  des  privileges  qui  int^ressent  la  dignity  et  le  service  de  son 
Bouverain,  qui  sont  fond6s  sur  les  droits  du  maitre,  faits  pour  son  avan- 
tage  et  non  pour  celui  du  ministre." 
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ideo  enim  non  datur  actio,  ne  ab  officio  suscepto  legationis 
"  avocetur  "  (j) ;  and  again — *^  De  (A)  eo  autem  qui  adiit 
'^  hsBreditatem  Cassius  scribit,  quamvis  Bom®  adierit  hsre- 

ditatem^  non  competere  in  eum  actionem^  ne  impediatur 

legatio :  et  hoc  verum  est." 

This  proposition  as  to  the  incompetency  of  the  representa- 
tive to  consent  to  the  renunciation  of  rights  of  inviolability 
belonging  to  his  constituent,  is  also  applicable,  by  the  practice 
of  nations,  if  not  by  the  reason  of  the  thing,  to  the  renuncia- 
tion of  the  privileges  of  exterritoriality. 

CXLV.  These  rights  of  inviolability y  flowing  from  the 
Law  of  Nature  and  the  reason  of  the  thing,  are  applicable 
to  all  societies,  and  therefore  unalterable  by  any  individual 
member  of  the  community  of  nations. 

These  rights  have  been  acknowledged  and  respected  since 
the  dawn  of  civilisation  in  all  ages,  and  are  not  without  ves- 
tiges of  their  recognition  even  among  barbarous  tribes. 

Grotius,  at  the  outset  of  his  excellent  chapter  De  I^ga- 
tionum  Jure,  observes  that  the  sanctity  of  ambassadors,  the 
sacred  rights  of  embassies,  the  inviolability  of  treaties,  are 
topics  abounding  in  the  works  of  writers  of  all  ages  (/). 


(j)  Dig,  1.  V.  t.  1,  De  Judiciis,  &c.,  8.  24. 

(k)  Ibid.  8.  26. 

(0  "  Passim  enim  legimus  8acra  legationum,  sanctimoniam  legatorum, 
jus  gentium  illis  debitum,  jus  divinum  humanumque,  sanctum  inter 
gentes  jus  legationum,  foedera  sancta  gentibus,  fcedus  humanimi;  sancta 
corpora  legatorum." — lb.  L.  2,  c.  18,  s.  1. 

De  Foro  Leg.  c.  v.  in  prin. :  '*  Ad  satietatem  suflicere  possunt  quae  in 
banc  rem  congesserunt : — videb'cet,  Jacobus  Cvjacius,  1.  xi.  observ.  c.  5  ; 
Albericus  GerUilis,  De  Leg.  1.  ii.  c.  1  &  1 4 ;  Hvgo  (jh'otius  (princeps  juris 
publici  magister),  I.  ii.  c.  18,  s.  1  &  6,  in  nota,  adque  eum  locum  tantum 
non  omnes  Crrotii  inteypretes.'^ 

Wicquefort,  1.  i.  cc.  27,  28. 

Montesquieu,  De  V Esprit  dts  Lois,  1.  xxvi.  chap.  21. — "  Qu'il  ne  faut 
pas  d^ider  par  les  lois  politiqiies  les  cboses  qui  appartiennent  au  droit 
des  gens. 

"  Les  lois  politiques  demandent  que  tout  homme  eoit  soumis  aux  tri- 
bunaux  criminels  et  civils  du  pays  ou  il  est,  et  k  Fanimad version  du 
Bouyerain. 
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Bynkershoek  remarks,  that  all  treatises  onthe  jus  Ugationis 
contain  an  accumulation  of  passages  from  Greek  and  Latin 
authors  upon  the  inviolability  of  ambassadors : — "  et  quo 
"  quis  eruditior  fuit,  eo  plures  auctoritates  attulit  ad  rem, 
"  quam  nemonegat,  probandam." 

In  the  few  observations  which  follow,  it  is  hoped  that  the 
censure  of  Bynkershoek  will  not  be  incurred. 

CXLVI.  Even  the  Israelites,  being  under  the  peculiar 
dispensation  of  the  Mosaic  law,  appear  to  have  acknowledged 
the  inviolability  of  ambassadors  (m). 

The  Egyptians  clothed  the  functions  of  the  ambassadors 
with  a  religious  character,  and  are  thought  by  some  to  have 
possessed  a  written  code  upon  the  subject ;  and  this  code 
Pythagoras  is  said  to  have  introduced  into  Greece.  The 
Greeks  {n)  held  in  high  estimation  and  invested  with  religious 
sanctity  the  office  of  ambassadors  {irpia^evs) ;  and  the  invio- 
lability of  heralds  {/cijpv/css,  caduceatores),  who  were  also 
priests,  appears  to  have  obtained  in  the  earliest  periods  of  their 
history.  It  is  probable  that  from  the  Greeks  was  derived 
to  the  Romans  the  very  remarkable  institution  of  the  Col- 
legium Feciale. 


''  Le  droit  des  gens  a  voulu  que  les  princes  s'envoy assent  dee  ambas- 
sadeurs ;  et  la  raison,  tir^  de  la  nature  de  la  chose,  n'a  pas  permis  que 
ces  ambassadeurs  d^pendissent  du  souverain  chez  qui  ils  sont  envoys,  ni 
de  ses  tribunaux.  lis  sont  la  parole  du  prince  qui  les  envoie,  et  cette 
parole  doit  etre  libre. 

"  Aucun  obstacle  ne  doit  les  empccher  d'agir.  lis  peuvent  souvent 
d^plaire,  parce  qu'ils  parlent  pour  un  homme  ind^pendaut.  On  pouvait 
leur  iraputer  des  crimes,  s'ils  pouvaient  etre  punis  pour  des  crimes ; 
on  pourrait  leur  supposer  des  dettes,  s'ils  pouvaient  6tre  arr^t^  pour  des 
dettes.  Un  prince  qui  a  une  fiert^  naturelle,  parlerait  par  la  bouche 
d*un  homme  qui  aurait  tout  k  craindre.  U  faut  done  suivre,  k  regard 
des  ambassadeurs,  les  raisons  tirdes  du  droit  des  gens,  et  non  pas  celles 
qui  ddrivent  du  droit  politique  :  que  s'ils  abusent  de  leur  etre  repr^sen- 
tatif,  on  le  fait  cesser,  en  les  renvoyant  chez  eux :  on  pent  meme  les 
accuser  devant  leur  maitre,  qui  devient  par  la  leur  juge  ou  leur  com- 
plice." 

(m)  1  ChronicleSj  c.  xix. 

(n)    W.  Wachtmuthy  Jus  Gentium  quale  ohtinuit  apud  Grcecos, 

Alher,  OentUiSy  c.  xvii.  Qucedam  Gracorum, 
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CXL VII.  The  concourse  of  lawless  adventurers  and  free- 
booters who  laid  the  foundations  of  imperial  Rome,  built^  out 
of  the  resources  of  their  own  genius^  the  chief  foundations 
of  their  domestic  society.  The  principles  of  civil  obedience^ 
the  acknowledgment  of  the  relations  of  family^  the  adminis- 
tration of  justice,  the  ordinances  of  religion,  the  institution, 
in  fine,  of  the  State,  seem,  according  to  the  doubtful  notices 
of  their  early  annals,  to  have  found  their  chief  root  in 
their  own  character,  as  developed  by  the  exigencies  of  their 
condition  ( o). 

This  was  not  the  case,  however,  with  respect  to  the 
acknowledgment  and  observance  of  the  rules  of  right  and 
the  principles  of  justice  in  their  intercourse  with  other  com- 
munities. That  the  necessity  of  any  such  rules  and  prin- 
ciples should,  even  in  the  infancy  of  her  existence,  have  been 
recognised  by  Rome,  and  that  this  recognition  should  have 
been  made  a  part  of  her  constitution,  is  a  fact  which  distin- 
guishes her  from  all  other  nations,  and  which,  at  the  time, 
gave  early  presage  of  that  extraordinary  sagacity  which 
characterised  her  subsequent  career.  That  such  necessity 
should  have  been  felt  was  most  remarkable ;  that  it  should 
have  been  supplied  from  without,  and  not,  like  the  other  parts 
of  her  constitution,  from  within — that  a  regular  code  of  rites 
and  observances,  respecting  a  branch  of  International  Law, 
should  have  been  at  once  imported  into  Rome  from  a  foreign 
source,  is  also  a  circumstance  of  great  peculiarity.  The 
account  is  given  by  Livy  (p) : — "  Uttamen  quoniam  Numa 
"  in  pace  religiones  instituisset,  a  se  (Anco  Martio)  bellicse 
"  ceremonise  proderentur,  nee  gererentur  Lolum,  sed  etiam 
^^  indicerentur  bella  aliquo  ritu,  jus  ab  antiqua  gente 
"  jEquicolis,  quod  nunc  Fetiales  habent,  descripsit,  quo  res 
"  repetuntur  "  {q). 


(o)  Geist  des  romiselun  Rechfs,  u.  8.  w.,  von  Btidolph  Iheriny.  Leipzig, 
1862. 

ip)  Lib.  I.  c.  32. 

(y)  "  Legati  nomen  fecialis  tenet  cum  ad  foedus  feriendum  aut  indicen- 
dum  bellum  proficiscebfttur,  ad  jubenduiu  alicunde  aliquem  decedere,  ad 
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The  Fecial  institution  lasted  as  long  as  the  free  Republic. 
It  withered  in  the  civil  wars ;  and  though  the  name  and  the 
title  of  its  chief  officer,  that  of  Pater  Patratus,  existed  in  the 
time  of  the  first  Csesars,  all  trace  of  both  name  and  thing 
disappears  in  the  reign  of  Tiberius. 

The  office  and  functions  of  the  ambassador,  however,  re- 
tained the  sacred  inviolability  which  had  been  among  the 
attributes  of  the  Feciales. 


aliquem  dedendum.** — Alber.  Gentilis,  1.  i.  c.  12,  De  Jure  Feciali  et  Patre 
patrafo. 

Grot,  ubi  sup,  9.  10,  in  fine. 

Vide  mitey  vol.  i.  App,  ii.  p.  646. 


TOL.  U, 
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CHAPTER  V. 

AMBASSADORS — ROMAN    LAW. 

CXLYIII.  (a)  It  is  necessary  to  notice  certain  passages 
relating  to  the  jus  legationiSy  which  occur  in  the  Digest  of 
Justinian,  for  two  reasons: — First,  because,  though  often 
misapplied,  they  have  furnished  materials  for  writers  on  this 
branch  of  international  jurisprudence.  Secondly,  because 
they  do  contain  principles,  and,  in  one  instance  at  least,  a 
direct  enactment,  applicable  to  the  present  subject. 

The  ^'  legati  '^  mentioned  in  the  Roman  Law  were  not 
ambassadors  from  foreign  independent  States,  but  dele- 
gates {b)  from  provinces  or  municipalities  subject  to  the 
Roman  empire.  It  is  to  these  officers  that  the  passages  in 
the  Digest  apply,  with  one  very  memorable  exception.  That 
exception  is  to  be  found  in  the  opinion  of  Pomponius,  set 
forth  under  the  title  "  De  Legationibus."  "  Si  quis  "  (he 
says)  legatum  hustium  pulsdsset^  contra  jus  gentium  id  com- 
"  missum  esse  existimatur,  quia  sancti  hahentur  legati :  et 
**  ideo  cum  legati  apud  nos  essent  gentis  alicujus  cum  bellum 
"  eis  indictum  sit,  responsum  est,  liberos  eos  manere.  Id 
*'  enim  juri  gentium  conveniens  esse.  Itaque  eum  qui  legatum 
**  pulsfisset,  Quintus  Mucins  dedi  hostibus,  quorum  erant 
"  legati,  solitus  est  respondere  "  (c) 

(a)  Bynkershoek  devotes  a  whole  chapter  to  this  subject  (De  Foro  Leg. 
c.  vi.),  which  begins.  "  Quamvls  non  de  Populi  Romani,  sed  de  QeDtium 
jurisprudentia  agamus,  Don  abs  re  f  amen  erit  de  Jure  Eomano  qua&dam 
pr»monuiflse,  cum  qui  id  (tudit,  vocefn  fere  omnium  gentium  videatur  audire, 
cumque  etiam  id  jus,  quod  certa  ratione  in  quibusdam  legatis  constitutum 
est,  ad  omnes  alios  iniprudentia  quorumdam  traduxerit." 

(b)  "Tantum  non  erant  procuratores  et  mandatorii." — Bgnk.  f&, 
(o)  Dig,  L.  t.  vii.  s.  zyii.  De  Legationibus. 

Tit,  bdii.  Cod,  de  Legationibus, 
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It  is  impossible  to  deny  that  here  is  a  plain  and  direct 
incorporation  of  that  importiant  part  of  International  Law 
which  relates  to  ambassadoi*s,  into  the  Municipal  Law  of 
Rome. 

But  in  every  other  instance  the  Justinian  law  respecting 
"  legati  "  applies,  as  has  been  observed,  to  a  class  of  deputies 
or  delegates  from  portions  of  the  empire. 

With  respect  to  Criminal  Jurisdiction,  these  laws  pro- 
nounced the  legate  and  the  members  of  his  suite  to  be  jus- 
ticiable at  Rome  for  offences  committed  during  their  legation, 
though  for  offences  previously  committed  they  might  claim 
to  be  tried  at  home  (domum  revocare)  (d)\  and  this  law  was 
chiefly  relied  upon  by  the  civilians, as  warranting  their  opinion 
that  Leslie,  Bishop  of  Ross,  the  Ambassador  of  Mary  Queen 
of  Scots,  was  justiciable  in  England  for  seditious  practices 
committed  in  that  kingdom.  This  obvious  misapplication  of 
the  Roman  Law  has  been  commented  upon  by  most  subse- 
quent jurists  (e). 

With  respect  to  Civil  Jurisdiction,  the  Justinian  laws  con- 
ferred on  legates  the  privilege  of  claiming  to  have  civil  actions, 
brought  against  them  on  account  of  obligations  contracted 
before  the  period  of  their  legation,  remitted  to  their  domestic 
tribunal  {revocandi  domum),  on  the  ground  that  the  business 
of  their  legation  might  be  otherwise  delayed  or  impeded  (/). 

But  this  privilege  was  not  extended  to  obligations  con- 
tracted "  legationis  fempore,^^  on  the  ground  that  a  facility 
would  otherwise  be  given  them  of  fraudulently  possessing 
themselves  of  the  property  of  other  persons. 

By  the  Roman  Law  a  person  might  ^'  domum  revocare  " 


(d)  Bynk.  c.  vi. 

(c)  Queen  Elizabeth's  council  were  wiser  than  her  lawyers,  aa  Wicque^ 
fort  observes :  "  Et  de  fait "  (ho  adds)  "  il  y  a  lieu  de  douter  s'ils  ne 
s'^toient  point  tromp^s  en  ce  qu'ils  r^pondent  sur  le  premier  article  :  et  si 
les  Ix>is  romaines,  sur  lescjiielles  ils  se  fondent,  ne  doivent  pas  estre  appli- 
qu^es  h.  ces  ambassadeurs,  que  les  villes  municipales,  ou  les  colonies 
romaines,  envoyaient  au  S^nat  ou  &  I'Empereur.*' — L' Ambassadeur  et  aes 
FonctumSj  1.  i.  c.  zxvii. ;  et  vide  post, 

(f)  Bynk,  ubi  mp, 

o  8 
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actions  brought  against  him  at  Kome  for  obligations  con- 
tracted not  at  his  own  home,  but  "  intra  provinciam  ;  "  but  if, 
being  himself  the  plaintiff,  he  remitted  the  cause  home,  he 
was  compelled  in  his  turn  to  defend  himself  there  against  all 
actions  that  might  be  brought  against  him. 

The  Roman  Law,  however,  would  not  allow  the  legate 
to  bring  such  actions,  because  he  could  not  in  his  turn,  on 
account  of  the  avocations  of  his  legation,  be  subject  to  actions 
at  the  suit  of  others.  During  the  time  of  his  legation,  therefore, 
he  could  neither  be  plaintiff,  nor  agent  for  another  in  a  civil 
action  —a  rule  which  Bynkershoek  is  strongly  of  opinion  ought 
to  be  adopted  by  International  Law  with  respect  to  ambas- 
sadors. It  is  manifestly  unjust,  he  thinks,  that  an  ambas- 
sador should  be,  as  by  International  Law  he  is,  permitted 
to  bring  an  action,  and  not  be  amenable  to  one  brought  against 
himself  {g).  Upon  the  saine  ground,  viz.  "  ne  ab  oflScio  sus- 
"  cepto  legationis  avocetur,"  no  action  in  rem  could  be  brought 
against  a  legate,  respecting  any  possession  acquired  by  him 
previously  to  his  legation. 

The  Roman  Law  therefore,  relating  to  legates,  bore  some 
resemblance  to,  and  was  not  without  its  effect  upon.  Inter- 
national Law  respecting  ambassadors ;  though  the  circum- 
stances of  the  legate  being  the  subject  of  the  Prince  to  whom 
he  was  sent,  and  of  his  being  the  deputy  from  a  portion  of 
the  same  kingdom,  materially  affected  the  introduction  of 
the  principles  of  the  former  into  the  latter  law.  "  Inter 
"  utrosque  "  (Bynkershoek  says)  "  fuit  aliqua  simiHtudo,  et 
"  inde  qjuod  de  ilHs  pra;dicatur  sajpe  et  de  his  pr^dicari 
"  poterat,  at  non  semper  et  ubique  "  (A). 

CXLIX.  The  Christian  Church  appears  to  have  afforded 
the  earliest  instance  of  resident  ambassadors  (2),  as  she  pro- 
bably did  of  representative  assemblies. 


(g)  Vide  post, 'p.  214.  Courts  of  justice  have  Leld  that  a  Plaintitt 
Ambassador  is  liable  to  counter-demands  in  a  couit  of  justice,  and  that 
a  prior  assault  by  a  Foreign  Minister  will  excuse  a  battery  committed  on 
him  in  self-defence. 

(h)  Bynk,  c.  Ti.  {%)  Heffter,  s.  199. 
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We  read  in  the  Novells  of  Justinian  of  apocrisarii  (j)y 
sometimes  also  called  responsales,  who  seem  to  have  dis- 
charged the  functions  of  resident  ambassadors  for  the  affairs 
of  the  Church  at  the  court  {in  comitatu  sen  Principis  curia) 
at  Constantinople. 

The  right  of  sending  these  officers  appears,  strictly  speak- 
ing, to  have  been  a  privilege  of  the  Patriarchs  only,  though 
occasionally  exercised  by  the  Archbishop  of  Kavenna  and 
other  Metropolitans.  Afterwards,  the  Apocrisarius  or  Re- 
sponsalis  was  chiefly  employed  by  the  Pope  at  the  court  of 
the  Emperor. 

The  Canon  Law  makes  specific  mention  of  the  "  legatorum 
''  non  violaudorum  religioy"  in  its  enumeration  of  the  subjects 
about  which  the^'w*  gentium  was  universally  admitted  to  be 
conversant  (k). 

The  Church,  however,  was  not  always  able  to  enforce  the 
observance  of  this  important  part  of  International  Law.    And 

(j)  "  Aj}ocri$ariuSf  ambasciatore  o  procuratore,  anoKpurapioi^  legatus 
alicujus  vel  procurator  qui  pro  eo  respondet;  ab  djroKpiuofuii,  respondeo." 
— ForceUiniy  Lexicon, 

ApocrisariuBf  Du  Cangej — a  very  full  and  careful  account. 

''  Mespo7i8ali8,  nuntius :  interdum  et  Apocrisarius  et  qui  Respoma  seu 
negotia  Ecclesiastica  peragebat.  Theodorus  Responsalis  venerabilis  Ecclesia 
Carthaginis,  in  Oonstit.  Justiniani  de  Africana  Ecclesia,"  &c. — Du  Cange 
y.  Hesponsalis,  i. 

See  Nov,  6.  c.  ii.  "  Ne  Episcopus  ultra  annum  extra  Ecclesiam  suain 
degat.  Et  illud,"  &c.  "  Propterea  eanciraua  si  quando  propter  eccle- 
siasticam  occasionem  incident  necesditas,  banc  aut  per  eos  qui  res  agunt 
sacrarum  ecclesiarum  (quos  apocrisarios  vocant)  aut  per  aliquos  clericos 
buc  destinatos  aut  oeconomos  suos,  notam  imperio  facere,  aut  nostris 
administratoribus  ut  impetrant  quod  competens  est/'  &c.  In  c.  iii.  of  tbe 
same  work,  **  Ne  Episcopi  ad  comitatum  Principis  accedant  absque  sja- 
taticis  Uteris,"  the  bishops  are  ordered,  "  aut  per  eos  qui  vocantur  Refe- 
rendarii  sanctissimse  majoris  EcclesiaB  (i,e.  Constantinople),  aut  per  reli- 
giosos  Apocrisarios  cuj usque  dioeceseos  saactissimorum  Patriarcharum 
suggerere  si  Imperio,"  &c. 

See  also  Nov,  123,  c.  xxv.  **  De  Apocrisariis : "  c.  xxvi.,  "  Ne  Episcopi 
legationis  tempore  conveniantur." 

(k)  Cix.DUt,  1.  ''Jus  Gentium  est  sedium  occupatio,  seiiBcatio, 
munitio,  bella,  captivitates,  servitutes,  postllminia,  fceiera,  paces,  inducise, 
legatorum  non  violandorum  religio — hoc  inde  jus  gentium  appellatur,  quia 
eo  omnes  fere  gentes  utuntur.*' 
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among  the  many  deeds  of  lawlessness  (/)  which  disfigure  the 
period  usually  designated  as  the  Middle  Ages^  are  to  be 
found  some  (m),  though  not  many,  violations  of  the  sacredness 
of  the  ambassadorial  person. 

To  the.se  violations  the  Papal  claim  of  universal  dominion 
and  the  true  spirit  of  chivalry  were  alike  opposed.  The 
Emperor  Frederic  I.  secured  the  safety  of  the  Papal  legates 
who  had  misconducted  themselves  towards  him.  The  op- 
pressive tax  upon  foreigners,  the  droit  ^auhaine,  was,  even 
in  France,  where  it  long  maintained  its  footing,  remitted  in 
favour  of  the  foreign  ambassador.  The  Crusaders  scrupu- 
lously respected  the  character  of  the  ambassador,  even  in 
their  infidel  foe. 

CL.  The  infidel  was  taught  by  his  Koran  the  sacredness 
of  embassies,  though  he  sometimes  interpreted  the  injunc- 
tion as  being  applicable  only  to  Mahometan  nations  {n\  and 
the  Turk  fora  long  time  persistedin  considering  the  European 
ambassador  as  a  tolerated  spy  in  time  of  peace,  and  a  hostage 
to  be  imprisoned  at  the  breaking  out  of  war. 

CLI.  Lastly,  it  should  be  observed,  that  even  during  the 
ages  of  violence  and  lawlessness  in  Europe,  it  was  the  prin- 
ciple of  the  Koman  Law,  which  afterwards  took  deep  root 
in  Christendom,  that  an  injury  done  to  an  ambassador  should 
be  treated  by  the  Sovereign  of  the  wrongdoer  as  a  crime 
against  the  State. 

(/)   ITardf,  1.  280-«. 

(m)  Putter^  Beitrdge  zur  VolkerrechU'Oeschichtey  169-173. 

Mirtus,  8.  33d. 

After  all  that  has  been  said  on  this  subject,  many  of  the  examples 
cited  resolve  themselves  into  cases  where  safe  cmiduct  in  time  of  war  had 
not  been  granted,  and  where  the  ambassador  was  seized  in  his  passage 
through  a  third  country.  The  passage  cited  by  Ward  from  Joinville's  Lite 
of  St.  Louis,  p.  67,  certainly  speaks  of  it  l^eing,  in  the  13th  ceutury,  the 
received  custom  in  Ohristendom  as  well  as  heathendom,  when  war  broke 
out  between  princes,  to  detain  as  a  prisoner  and  slave  the  ambassador  of 
a  prince  who  happened  to  die.  But  this  is  stated  parenthetically,  with 
respect  to  Ohristendom,  in  the  account  of  the  Patriarch  of  Jerusalem  being 
made  captive  to  the  Emirs  of  Egypt,  and  cannot  be  taken  to  be  true  as  a 
general  proposition  with  respect  to  the  usage  of  Christian  princes. 

(n)  MirutSj  s.  333. 

Merlin f  Minisire  publiCf  v.  iii. 
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CHAPTER  VI. 

EMBASSY — EXTENT   OF    INVIOLABILITY  (fl). 

CLII.  It  is  not  probable  that  it  will  ever  be  necessary  to 
draw  the  line  of  demarcation  in  practice  between  the  Rights 
of  Inviolability,  founded  upon  the  Law  of  Natnre  {jtis 
gentium  primcevum),  and  the  Privileges  of  Exterritoriality, 
founded  upon  usage  and  implied  consent  {jus  gentium  secun- 
darium)y  and  in  most  Treatises  they  are  treated  of  together 
and  with  little  if  any  distinction  (/>). 

CLII  I.  Nevertheless,  it  concerns  the  interests  of  Inter- 
national Jurisprudence,  considered  us  a  science,  and  it  may 
possibly  be  necessary  in  practice  to  establish  this  distinction. 
What  then  are  the  limits  within  which  this  strict  Right  of 
Inviolability  is  circumscribed  ? 

1.  To  what  class  of  diplomatic  agents? 

2.  To  what  persons  other  than  the  diplomatic  agents 
themselves  ? 

3.  To  what  subject-matter  does  it  extend  ? 

4.  At  what  period  of  time  does  it  begin  ? 

5.  Over  what  period  is  it  extended? 

6.  Is  it  affected  by  the  breaking  out  of  war  between  the 
country  which  sends  and  that  which  receives  the  ambas- 
sador ? 

These  are  questions  which  require  as  precise  a  solution  as 
the  nature  of  the  subject  will  admit. 


(a)  3Ccp£i;ff  ovk  I<f>ri  oftotor  ttrtaOai  \aKtbcufiopioia-i'  Ktivovs  fUv  yap  avy)(€ai 
ra  wdvr»v  avSpwrnv  pofUfia,  anoKTdvdinras  KrjpvKaSf  avros  dc  ravra  ov 
wotrimiv. — Herod,  vii.  136. 

(&)  Mirusfif  8S.  333-341,  is  very  ablo  aud  learned  upon  the  point. 
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First, — The  Right  of  Inviolability  extends  to  all  classes 
of  public  ministers  who  duly  represent  their  Sovereign  or 
their  State.  This  may  be  now  considered  as  an  axiom  of 
International  Law  (c). 

Secondly, — The  Right  attaches  to  all  those  who  really 
and  properly  belong  to  the  household  of  the  ambassador — 
those  who,  to  use  the  ordinary  description,  accompany  him 
as  members  of  his  family  or  of  his  suite  {d). 

Such  appears  to  be  the  best  opinion  upon  this  point, 
though,  as  will  be  seen  hereafter,  it  has  been  a  matter  of 
controversy  whether  this  right  attaches,  under  all  circum- 
stances in  an  equal  degree,  to  the  suite  as  to  the  ambassador 
himself  («). 

Thirdly, — The  Right  applies  to  whatever  is  necessary  for 
the  discharge  of  ambassadorial  functions  (/),  '^  nam  omnis 
"  coactio  "  (Grotius  says)  "  abesse  a  legato  debet,  tam  quas  res 
'^  ei  necessarias,  quam  quae  personam  tangit,  quo  plena  ei 
"  sit  securitas  "  {g).  It  seems  to  follow,  therefore,  that  he 
is  entitled,  among  other  immunities,  to  an  exemption  from 
all  criminal  proceedings,  and  to  freedom  from  arrest  in  all 
civil  suits. 

The  private  effects,  and,  above  all,  the  papers  and  corre- 
spondence (A)  of  the  ambassador  are  inviolable. 

The  questions  as  to  members  of  his  suite  who  are  subjects 


(c)   Vide  post,  c.  viii.  (d)   Vide  post,  c.  viii. 

(e)   Vide  post,  p.  213,  and  note  (m),  Da  St^s  case, 

(/)  Kliiher,  8.  203.  *^  Sie  eretreckt  sicli  auf  alles,  was  als  Bodiugung 
der  gesandtschaftlichen  Wirksamkeit  zu  betrachten  ist :  ganz  vorzuglich 
auf  VerricUtuiig  der  ge^andtschaftlichen  Geschaftc.'* 

Miruss,  8.  335. 

(g)  Grotius,  1.  ii.  c.  xviii.  8.  ix.  Tlie  Edict  of  the  States  General  in 
1679,  which  is  discosded  by  Bynkershoek  in  his  ninth  chapter  {^De  F.  L.), 
is  to  the  same  effect. 

(h)  "On  regarde  done  I'ouverture  des  lettrea  en  temps  de  paix,  do 
quelque  mani^re  qu'ello  s'ex^ute,  comuie  uno  violation  du  droit  des  gens ; 
inais  la  plus  odieuse  et  la  plus  honteuse  contravention  a  la  foi  publiqiie, 
c^est  qu^un  gouveruement  souffre  lui-meme  uu  tel  abus  dans  ces  bureaux 
de  poste  qui  ont  rc^u  les  lettres  avec  la  taxe  sous  le  sceau  du  secret." — 
he  Garden,  Traite  complei  de  la  Diplomatie,  vol.  ii.  p.  86,  &c. 
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of  the  State  to  which  he  is  sent,  and  the  franchise  of  his 
hotel,  are  reserved  for  future  consideration. 

(i)  Fourthly, — The  Right  attaches  from  the  moment  that 
he  has  set  his  foot  in  the  country  to  which  he  is  sent,  if  pre- 
vious notice  of  his  mission  has  been  imparted  to  it,  or,  in  any 
case,  as  soon  as  he  has  made  his  public  character  known  by 
the  production  either  of  his  passport  or  his  credentials. 

Fifthly, — The  Right  extends,  at  least  so  far  as  the  State 
to  which  he  is  accredited  is  concerned,  over  the  time  occu- 
pied by  the  ambassador  in  his  arrival,  his  sojourn,  and  his 
departure. 

{J)  Lastly, — The  Right  is  not  affected  by  the  breaking 
out  of  war  between  his  own  country  and  that  to  which  he  is 
sent.  The  Porte,  indeed,  used,  under  pretence  of  securing 
the  European  ambassador  from  the  effects  of  popular  violence, 
but  in  reality  in  order  to  retain  him  as  a  hostage,  to  order 
his  incarceration  in  the  prison  of  the  Seven  Towers. 


(t)  Orot,  1.  ii.  c.  xviii.  s.  vi. :  ''  Oadterum  admiasa  legatio  etiam  apud 
tanto  hostes,  magis  apud  inimicos  pradsidium  habet  juris  gentium." 

Vattelf  1.  iv.  c.  vii.  s.  83 :  **  Quoique  le  caractdre  du  miniBtre  ne  se 
d^veloppe  dans  toute  son  ^tendue,  et  ne  lui  assure  ainsi  la  jouissance  de 
tons  888  droits,  que  dans  le  moment  ou  il  e^t  reconnu  et  admis  par  le 
souverain  k  qui  il  remet  ses  lettres  de  cr^ance,  d^s  qu'U  est  entrS  dans  le 
pays  o^  il  est  envoySy  et  quHl  se  fait  connaitre,  il  est  sous  la  protection  du 
droit  des  yens :  autrement.  sa  venue  ne  serait  pas  s^e.'^ 

MartenSf  l.vii.  c.  v.  s.  214. 

De  Garden,  Traits  complet  de  la  Diplomatief  vol.  ii.  p.  142. 

Merlin,  v.  iii. 

Miruss,  8.  335. 

Heffter,  ss.  204,  210.  0)  Kluber,  s.  203. 

Bynk,  De  F,  Z.  c.  ix.  Miruss^  s.  336. 
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CHAPTER  VII, 

EMBASSY — INVIOLABILITY — CRIMINAL     LAW. 

CLIV.  We  have  now  to  consider  the  very  grave  and 
difficult  question^  whether  the  inviolability  of  the  ambassador 
shields  him  from  responsibility  to  the  criminal  law  of  the 
State  to  which  he  is  delegated — may  he,  with  impunity, 
conspire  against  the  Sovereign  {crime  (TEtat),  or  commit 
outrage  on  the  lives  and  properties  of  the  subject  {delit 
prive)  f 

CLV.  With  respect  to  criminal  offences  against  the 
Private  Law,  these  may  be  of  two  classes:  (1)  against  the 
property,  (2)  or  the  life  of  individuals.  With  respect  to  the 
former,  the  reason  of  the  thing  and  the  nature  of  the  ambas- 
sador's function  unquestionably  demand  his  exemption  from 
the  criminal  tribunals  of  the  country. 

The  Sovereign  may,according  to  the  gravity  of  the  offence, 
signify,  in  various  ways,  his  displeasure,  or  demand  his  re- 
call ;  but  he  can  neither  be  punished  nor  arrested  (a). 

In  1763,  the  Ambassador  of  Holland  at  the  Court  of  the 
Landgrave  of  Hesse-Cassel  was  accused  of  mal-administra- 
tion  of  a  testamentary  trust.  The  Government  of  Cassel 
called  upon  him  to  render  an  account,  which  he  refused  to 
do,  whereupon  he  was  arrested  with  a  view  to  obtain  from 
him  the  necessary  documents  connected  with  the  trust.  But 
the  Landgrave  was  obliged  to  send  a  special  embassy  to 
Holland,  to  make  apology  and  reparation  for  this  infraction 
of  International  Law  (&). 


(a)  De  Garden f  vol.  ii.  p.  140. 
(6)  Ibid.  pp.  140, 160. 
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CLVI.  With  respect  to  graver  offences  against  the  Cri- 
minal Law,  such  as  murder,  the  question  is  more  difficult ; 
but  the  true  proposition  of  International  Law  upon  this 
subject  is  as  laid  down  by  Grotius,  namely,  that  the  guilty 
person  cannot  be  tried  by  the  foreign  tribunak  (e).  This 
doctrine  is  also  supported  by  Wicquefort  (rf),  Zouch  (e), 
Bynkershoek  (/),  and  Vattel  {ff). 

Great  authorities  in  the  English  law.  Coke  (A),  Comyns 
(i),  Hale  {j\  Foster  (A),  held  a  contrary  doctrine  ;  but 
Blackstone  (/)  correctly  states  that,  whatever  may  have 
formerly  been  the  opinion,  this  country  follows,  as  others  do, 
the  opinion  of  Grotius. 

CLVII.  With  respect  to  crimes  against  the  majesty  of 
the  State,  such  as  conspiracies  against  the  Government  or  the 
Sovereign  thereof,  it  appears  to  be  now  the  clear  law  that 
no  judicial  process  in  the  State  against  which  the  offence 
has  been  committed  can  be  put  in  motion  against  the 
Representative  of  a  foreign  Sovereign. 

CLVIII.  Such  appears  to  be  the  best  and  most  generally 
received  opinion.  There  are  not,  however,  wanting  writers 
who  draw  a  distinction  between  the  commission  of  ma/a  pro-, 
hibita  and  mala  in  se,  and  between  privata  and  publica  de^ 
licta.  But  the  reasons  of  exemption  apply  to  both  cases; 
namely,  first,  because  the  nature  of  the  ambassador's  func- 
tions demands  the  most  absolute  freedom  in  every  case  that 
may  arise,  ^'  securitas  legatorum  utilitati  quae  ex  poena  est 

(c)  Gh'ot.  1.  ii.  c.  xviii,  4,  6. 
Ward,  vol.  ii.  pp.  616-16. 

(d)  "  Wicquefort ''  (Mr.  Ward  truly  observes)  "  composed  his  Treatise 
on  Ambassadors  to  establish  tlus  proposition,  he  being  at  the  time  under- 
going punishment  from  Holland,  while  minister  of  Liinebuif^  at  the 
Hague,  for  betraying  the  secrets  of  Holland,  in  whose  service  he  also 
was." 

(e)  SoliU,  Quasi.  De  Leg.  del  Jud.  Catnp. 

(/)  Ue  Foro  Leg.  c.  17,  18,  19.  {g)  L.  ii.  ss.  94,  06,  96. 

\h)  4th  Inst.  163.  (t)  Dig.  art  Ambassador. 

{j)  Pleas  of  the  Crown,  i.  99. 

(k)  Crown  Law^  18S.     Vide  ante^  vol.  i.  p.  21. 

(/)  Comment,  i.  26:3,  251. 
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"  praBponderat "  (w).  Secondly,  because  the  ambassador 
represents  the  person  of  another ^  and  is  recognised  in  that 
capacity  by  the  tacit  compact  by  which  he  is  admitted  into 
the  country  (n)  ;  it  has  been  nobly  said :  ^^  ils  sont  la  parole 
"  du   Prince    qui  les    envoie,  et    cette   parole  doit  etre 

"libre"(<^)- 

It  is  not  meant,  however,  to  convey  the  impression,  either 

that  the  ambassador  is  to  escape  without  punishment,  or  that 

the  State  in  which  he  is  dL^charging  his  functions  is  power^ 

less  to  resist  his  open  violence   (p),  or  to  stay  his  secret 

machinations  against  her  public  safety  {q)y  or  to  redress  the 

rights  of  a  subject  whom  he  may  have  criminally  injured  (r). 

It  is  the  duty  and  the  right  of  the  injured  State,  under 

these  circumstances,  to  oppose  force  to  force,  and  in  the 

event  of  secret  machinations,  to  secure  the  person  of  the 

ambassador  and  remove  him  from  her  borders,  and  in  the 

case  of  the  privatum  delictum^  to  insist  upon  his  being  tried 

by   the   tribunals,  or   the  proper  authorities,   of  his   own 

country  («). 


(m)  Orat.  I.  ii.  c.  xviii.  4. 

(n)   Ward,  vol.  ii.  p.  616. 

Ch'ot,  1.  ii.  c.  xviii.  4,  6. 

Huberus,  De  J.  C.  1.  iii.  c.  12,  22,  24. 

(o)  Montesquieu,  De  rJEspr.  dee  Lois,  Pt.  II.  1.  xxvi.  c.  21. 

(p)  "  Quod  si  vim  armatam  iotentet  legatus,  sane  occidi  poterit,  non 
per  modum  poen€e  sed  per  tuodum  naturalis  defensionia'^ — Orot.  1.  ii.  c. 
xviii.  4,  7. 

(y)  "  Pour  ce  qui  est  des  crimes  d'Etat  les  mesures  les  plus  s^v^res  k 
regard  d'un  envoys,  soit  qu'il  ait  agi  d'apr^s  les  instructions  de  sa  cour 
ou  spontan^ment ;  k  la  v^rit^,  il  n'est  pas  permis,  dans  ce  cas  meme, 
de  loi  faire  subir  une  peine  corporelle,  mais  le  droit  de  le  faire  arreter 
et  transporter,  sous  escorte,  hors  des  frontieres,  est  reclamtS  sans  opposi- 
tion par  toutes  les  puissances.*' — De  Garden,  Tr,  de  Dipt,  vol.  ii.  pp.  160-1. 

(r)  "  Si  le  d61it  a  causd  un  scandale  public,  le  Prince  porte  ses  plaiates 
au  souverain  du  ministre,  demande  memo  le  rappel  ou  la  punition  du 
coupable,  et  il  y  a  des  exemples,  qu  en  pareiilc  circonstance,  on  a  intordit 
k  Tenvoy^  de  paraitre  k  la  coui*.  Si  le  fait  est  avertS,  on  ne  saurait  refuser 
son  rappel  ou  sa  punition." — Ih,  160. 

(«)  Kliiber,  s.  211. 

Stephens'  {Blackstone's)  Comm.  ii.  p.  498  (ed.  1868). 


ii 
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CLIX.  One  of  the  questions  put  to  the  civilians  in  the 
case  of  the  ambassador  to  Mary  Queen  of  Scots,  which  has 
been  already  referred  to  {t\  was  : — 

"  Whether,  if  an  ambassador  be  confederate,  or  aider,  or 
"  comforter  of  any  traitor,  knowing  his  treason  toward  that 

Prince  towards  whom  and  in  whose  realm  he  pretendeth 

to  be  ambassador,  he  is  not  punishable  by  the  Prince  in 

whose  realm  and  against  whom  such  treason  is  committed 
"  or  confederacy  for  treason  conspired ;  "  and  to  this  they 
answered,  ^^  We  do  think  that  an  ambassador  aiding  and 
"  comforting  any  traitor  in  his  treason  toward  the  Prince 
"  with  whom  he  pretendeth  to  be  ambassador  in  his  realm, 
"  knowing  the  same  treason,  is  punishable  by  the  same 
"  Prince  against  whom  such  treason  is  committed." 

The  opinion  of  the  five  civilians  at  first  was  considered  as 
decisive  against  the  Bishop,  but  he  replied  with  firmness  that 
he  had  entered  England  under  a  safe  conduct,  and  with  the 
full  privileges  of  an  ambassador.  Lord  Burleigh  said  that 
no  privilege  could  protect  an  ambassador  offending  against 
the  public  majesty  of  the  Prince  in  whose  court  he  was 
resident,  and  that  such  conduct  rendered  him  liable  to 
a  penal  action.  But  the  Bishop  still  insisted  upon  the 
privileges  of  an  ambassador,  and  observed,  with  equal 
courage  and  truth,  that  they  had  never  been  violated  vi& 
juris  sed  vidfacti,  never  by  regular  form  of  trial,  but  by 
violence. 

He  was  detained  for  some  time  in  prison,  and  then 
banished  from  the  country,  but  the  Duke  of  Norfolk  and 
other  conspirators  were  put  to  death. 

This  case  has  formed  the  text  of  all  future  discussions 
upon  the  subject  of  the  inviolability  of  ambassadors.  The 
opinion  of  Elizabeth's  civilians  has  been  deservedly  and 
generally  rejected,  by  the  authority  of  the  best  writers,  as 
well  as  by  the  practice  of  the  most  civilised  States  (m). 


(t)   Vide  ante,  p.  196. 

(u)  JBynk,  De  Foro  Leg^  c.  yi. 
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Case  of  MtndozQy  the  Spanish  Ambassador  (ar). 

CLX.  We  now  proceed  to  consider  the  leading  cases  in 
which  the  doctrine  of  ambassadorial  inviolability  has  been 
brought  under  discussion.  In  the  year  1584,  not  long  after 
the  opinions  delivered  in  tlie  Bishop  of  Boss's  case^  Mendoza^ 
the  Spanish  Ambassador  in  England,  having  conspired  to 
introduce  foreign  troops  and  dethrone  the  Queen  (y),  it  was 
a  matter  of  difficulty  how  he  should  be  punished.  The 
Government,  however,  took  the  opinions  of  the  celebrated 
Albericus  Gentilts,  then  in  England,  and  of  Hottoman  in 
France,  who  both  asserted  that  an  ambassador,  though  a 
conspirator y  could  not  be  put  to  death,  but  should  be  referred 
to  his  principal  for  pimishment ;  or  (according  to  Hottoman) 
sent  away  by  force  out  of  the  country  (z).  In  consequence 
of  this,  Mendoza  was  simply  ordered  to  depart  the  realm, 
and  a  conmiissioner  sent  to  Spain  to  prefer  a  complaint 
against  him  (a). 


Case  of  VAubespiney  French  Ambassador. 

CLXI.  Three  years  afterwards  there  was  a  conspiracy 
not  only  to  dethrone  the  Queen,  but  to  put  her  to  death. 
The  circumstances  were  these : — L'Aubespine,  the  French 
Ambassador,  endeavoured  to  procure  the  assaesination  of 
Elizabeth.  For  this  purpose  he  tampered,  both  by  himself 
and  Secretary,  with  William  Stafford y  a  man  about  the  Court. 
Stafford  refused  to  be  concerned  in  it  himself,  but  recom- 
mended Moody y  a  noted  ruffian,  then  in  Newgate,  to  be  the 
instrument.  With  this  man  conferences  were  held  by  Trappy 
and  Cordaliony  both  of  them  secretaries  to  L'Aubespine. 
Stafford  revealed  the  plot.      Trappy  was  arrested,  and  both 


(.r)  The  following  cases  are  extracted  from  Mr,  Ward's  Law  of  Nations, 
vol.  ii.,  and  the  Causes  cSUb,  by  De  Martens. 

(y)  Camden,  296.  (s)  Zouch.  Solut,  Qtuest,  130. 

(a)  CanideHf  ubi  sup. 
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he  and  Stafford  confessed  the  whole  before  the  Council. 
The  ambassador  was  sent  for^  but  said  '^  he  would  not  hear 
"  any  accusation  to  the  prejudice  of  the  privileges  of  ambas- 
"  sadors."  When  Stafford  was  brought  in,  however,  he 
assented  to  his  knowledge  of  the  matter,  but  said  it  was 
first  propounded  by  him.  Stafford,  on  the  contrary,  pro- 
tested on  his  salvation  that  the  first  he  knew  of  it  was  from 
the  ambassador.  Lord  Burleigh  then  reproached  him  with 
the  design,  yet  never  thought  of  ti-ying  him.  All  that  we 
can  find  is,  that  he  bade  him  beware  how  he  committed 
treason  any  more :  that  the  Queen  would  not,  by  punishing 
a  bad  ambassador,  prejudice  the  good :  and  that  he  was  not 
acquitted  from  the  guilt  of  the  offence,  though  he  escaped 
the  punishment  (&). 


Case  of  one  of  the  Retinue  of  the  Due  de  Sully y  French 

Ambassador. 

CLXII.  In  1603,  the  Due  de  Sully y  then  Marquis  de 
Rosny,  being  ambassador  at  London,  one  of  his  retinue 
quarrelled  at  a  brothel  with  some  English,  one  of  whom  he 
killed.  The  populace  rose,  but  were  quieted  by  the  Lord 
Mayor,  who  demanded  justice.  Justice,  however,  was  not 
done  by  the  magistrate,  but  by  Sully  himself,  who  assembled 
n  council  of  Frenchmen,  condemned  the  man  to  death,  and 
not  till  then  delivered  him  to  the  civil  power.  James  I. 
pardoned  him,  but  no  attempt  was  made  to  try  him  by  the 
English  laws,  and  Sully  delivered  him  up  solely  for  execu- 
tion (c). 


(b)  Camden  J  ad  an,  1587. 

(c)  Mhtu  de  SulL  t.  ii.  pp.  101,  102.  Another  and  a  very  curious 
question  arose  out  of  this  case ;  the  French  contending  that,  although 
James  might  remit  the  execution  of  the  man  in  Englandy  jet,  being  a 
Frenchman,  and  judged  by  his  own  tribunal,  he  could  not  grant  him  a 
pardon. 
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Case  of  Inoyosa  and  Colonnay  Spanish  Ambassadors, 

CLXIII.  In  the  reign  of  King  James  I.  of  England^the 
Spanish  Ambassadors,  Inoyosa  and  Colonna,  endeavoured  to 
breed  a  disturbance  in  the  country,  by  informing  the  King 
that  the  Duke  of  Buckingham  meant  to  imprison  him  by 
means  of  the  Parliament,  and  to  transfer  the  regal  authority 
to  the  Prince  of  Wales.     Both  the  Court  and  the  Parlia- 
ment deemed  this  a  scandalous  libel,  but  knew  not  how  to 
proceed  with  the  ambassadors.     Sir  Robert  Cotton,  who  was 
consulted,  wrote  a  tract  called  "  A   Relation  of  the  Pro- 
"  ceedings  against  Ambassadors  who  had  miscamed  them- 
"  selves,"  in  which  he  asserts,  "  that  an  ambassador  repre- 
"  senting  the  person  of  a  Sovereign  Prince,  he  is  by  the  Law 
"  of  Nations  exempt  from  Regale  Tryale ;  that  all  actions  of 
"  one   so  qualified  are  made  the  act  of  his  master,  until  he 
"  disavow   them ;  and  that  the   injuries  of   one   absolute 
**  Prince  to  another  is  factum  hostilitatis,  not  treason,  so 
"  much  doth  public  conveniency  prevail  against  a  particular 
"  mischief."      He  then  states  various  examples  of  ambas- 
sadors who  have  had  violence  put  upon   them  by  way  of 
prevention,  reither  thsm  punishment ;  none  of  them  amounting 
even  to  a  design  to  try  them ;  and  then  recommends  that  some 
of  the  chief  secretaries  should  wait  upon  the  Ambassador  of 
Spain,  and,  by  way  of  advice,  desire  him  to  keep  his  house, 
for  fear  of  the  people  ;  that  the  Prince  of  Wales  and  Duke  of 
Buckingham  should  complain  of  the  calumny  in  Parliament ; 
that  both  Houses  should,  in  consequence,  wait  upon  the  am- 
bassador, to  request  to  know  the  authors  of  it,  in  order  to  try 
them  legally  m  Parliament;  that  if  he  refused,  he  should  then 
be  confined  to  his  house  and  a  formal  complaint  sent  against 
him  to  the  King  of  Spain,  requiring  such  justice  to  be  done 
upon  him  as  by  the  leagues  of  amity  and  the  Law  oj  Nations 
is  usual.    If  the  King  refused,  it  would  then  be  "  Transactio 
"  Criminis  upon   himself,  and  an  absolution  of   all  amity 
"  amounting  to  no  less  than  war  denounced  "  {d).     This  was 

{d)   Cotton's  Hetnains, 
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the  opinion  of  the  English  Court,  complaint  was  made  to  the 
King  of  Spain,  and  the  ambassador  allowed  to  depart,  but 
without  the  usual  presents  (e). 


Case  of  M.  de  B  ass ,  Minister  from  France  to  Cromwell. 

CLXIV.  In  1654,  M.  De  Bass,  Minister  from  France  to 
Cromwelly  was  accused  of  a  conspiracy  against  his  life.  The 
Council  endeavoured  to  make  him  undergo  examination,  but 
he  refused,  saying,  that  although  he  would  communicate 
with  Cromwell  personally,  and  prove  to  him  that  he  was  not 
privy  to  the  design,  yet  he  would  not  submit  to  interroga- 
tories before  a  judge ;  for,  being  a  public  minister,  he  would 
by  so  doing  offend  against  the  dignity  of  his  master,  to  whom 
alone  he  was  accountable  for  his  actions.  The  Council  con- 
tented themselves  with  ordering  him  to  depart  the  country 
in  four-and-twenty  hours  {f). 


Case  of  the  Ambassador  of  England  at  Constantinople. 

CLXV.  In  1646,  the  Ambassador  of  England  at  Con- 
stantinople was  summoned  by  the  merchants  before  the 
Divan  to  answer  sbme  complaints.  The  ambassador  repre- 
senting his  privilege,  the  Grand  Vizier  said,  "  he  was  aware 
"  that  it  was  a  thing  unheard  of  to  summon  an  ambassador 
"  before  the  Divan,  tohich  would  destroy  the  rights  of  ambas- 
"  sadors  and  the  Laic  of  Natiojis.^^  It  is  true,  he  was  after- 
wards arrested  and  sent  home,  but  that,  being  solely  owing 
to  the  revolution  in  Englan^^nd  thear  rival  of  a  new 
minister,  does  not  affect  the  ques^ro^^). 


(c)   Wicquefort,  i.  393. 

(/)   Thurloe's  State  Papers,  vol.  ii,  pp.  351,  437. 

Wicqurfoj't,  i.  396.  (^)   WicquefoH,  i.  398. 

VOL.  II.  P 
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Case  of  Gyllenburgy  the  Swedish  Ambassador. 

CLXVI.  On  January  29,  1717,  the  Government  of 
England  having  certain  information  of  a  conspiracy  to  in- 
vade the  country  and  dethrone  the  King,  contrived  by 
Gyllenburg  (A),  the  Ambassador  of  Sweden^  at  that  time  at 
peace  with  Great  Britain,  they  ordered  the  arrest  of  that 
minister,  which  was  accordingly  effected.  General  Wade 
and  Colonel  Blakeney,  to  whom  the  charge  was  intrusted, 
found  him  making  up  despatches,  which  they  told  him  they 
had  orders  to  seize ;  and  they  even  insisted  upon  searching 
his  cabinet,  which,  upon  the  refusal  of  his  wife  to  deliver  the 
keys,  they  actually  broke  open.  Gyllenburg  complained  of 
these  proceedings,  as  a  direct  breach  of  the  Law  of  Nations, 
and  some  of  the  foreign  Ministers  at  the  Court  of  London 
expressed  themselves  to  the  same  effect,  upon  which  the 
Secretaries  of  State,  Methuen  and  Stanhope,  wrote  circular 
letters  to  them,  to  assign  reasons  for  the  arrest,  which  satis- 
fied them  all  except  Montleone,  the  Spanish  Ambassador, 
who,  in  his  answer,  observed,  that  he  was  sorry  no  other  way 
could  be  fallen  upon  for  preserving  the  peace  of  the  king- 
dom than  that  of  the  arrest  of  a  public  Minister  and  the 
seizure  of  his  papers,  which  are  the  repositories  of  his  secrets, 
two  facts  which  seemed  sensibly  to  wound  the  Law  of 
Nations  (i). 

This  proceeding  was,  however,  clearly  justifiable  as  a 
measure  of  self-defence. 


Case  of  the  Earl  of  Holdernesse. 

CLXVII.  In  1 744,  the  Earl  of  Holdernesse  was  sent  from 
England  as  Ambassador  to  Venice.     Passing  through  the 

(A)  See  a  full  report  of  this  case  in  MaHens,  C.  C.  i.  76,  under  the 
title,  "  Arrestation  du  Baron  de  Gortz,  ministre  de  Charles  XII,  Roi  de 
Su6de,  sur  la  requisition  de  TAngleterre,  en  1717." 

(•)  Tindal  (Contin,  of  Haptn),  b.  28.  Tlie  proceedings  against  Gyllen- 
burg are  quoted  by  Bynkershoek  to  prove  his  opinion. — De  For.  Leg,  c. 

•  •  • 

xniL 
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States  of  the  Emperor  of  Austria,  he  was  arrested,  with  his 
servants,  by  the  Austrian  officer  in  command,  on  the  ground 
that  England,  though  not  at  war  with  Austria,  was  an  ally  of 
her  enemies,  and  that  orders  had  been  received  to  allow  no 
Englishman  to  pass  through  that  territory.  The  Earl  at  last 
obtained  a  passport,  after  signing  an  undertaking  that  he 
would  submit  himself  to  the  Austrian  authority  if  he  should 
be  declared  a  prisoner  of  war. 

This  proceeding  was  a  flagrant  violation  of  ambassadorial 
rights,  and  was  so  considered  by  Austria,  who  compelled  the 
officer  in  command  to  offer  an  apology  in  person  to  the 
ambassador  (j). 

Case  of  M.  Van  Hoey, 

CLXVIII.  After  the  battle  of  Culloden,  in  1746,  the 
King  of  France,  fearing  that  the  Pretender  would  be  taken 
and  treated  as  a  rebel,  persuaded  M.  Van  Hoey,  the  Dutch 
Ambassador  at  his  Court  (through  whose  agency  certain 
transactions  from  time  to  time  had  been  carried  on  between 
the  belligerent  Courts  of  London  and  Versailles),  to  write 
to  the  English  Secretary  of  State  for  Foreign  Affairs  a 
letter,  entreating  that  the  life  of  the  Pretender  might  be 
saved.  This  interference  was  greatly  resented  by  England, 
and  the  English  Ambassador  in  Holland  obtained,  in  answer 
to  his  remonstrances,  a  severe  letter  of  reproof  from  the 
Dutch  authorities  to  M.  Van  Hoey,  who  wrote  in  conse- 
quence an  apology  to  the  English  Minister  (A). 


Case  of  Da  Sa. 

CLXIX.  In  1653,  Don  Pantaleon  Say  brother  to  the  Por- 
tuguese Ambassador  in  England,  quarrelled  with  an  English- 
man,  Colonel   Gerhard,   about  some  matter  in   the  New 


0)  De  Martens,  C.  C.  ii.  App.  47Q.'^Le  Mercure,  Mist,  de  1744. 
(k)  De  Martens,  C.  C,  i.  311. 

p  2 
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Exchange  ;  a  scuffle  ensued,  in  which  Gerhard  was  severely 
wounded.  The  quarrel  was  renewed  the  next  day,  at  the 
same  place ;  but  this  time  Sa  came  with  fifty  followers,  all 
armed  to  the  teeth,  with  the  deliberate  intention  of  destroy- 
ing his  adversary.  The  result  was,  that  many  English 
were  wounded,  and  one  person  (a  Mr.  Greenaway),  acci- 
dentally present,  killed;  that  the  Guards  were  called  in, 
and  fired  upon  by  the  Portuguese,  several  of  whom  they 
took  to  prison  ;  the  rest,  with  8a,  took  refuge  in  the  hotel 
of  the  Portuguese  Ambassador.  The  ambassador  was 
afterwards  required  to  deliver  up  others  of  the  delinquents, 
which  he  complied  with,  and  his  brother  was  among  them. 
He  interceded  for  his  brother ;  but  Cromwell  resolved,  if  he 
could,  to  try  him  by  the  law  of  the  land.  He,  therefore,  con- 
sulted the  most  eminent  of  the  professors  of  the  Civil  Law 
to  settle  how  such  a  barbarous  murder  might  be  punished. 
But  these  disagreeing  among  themselves,  he  left  the  decision 
of  the  affair  to  a  Court  of  Delegates,  consisting  of  the  Chief 
Justice  and  two  other  Judges,  three  Noblemen,  and  three 
Doctors  of  the  Civil  Law.  Before  these  Sa  was  examined. 
At  first  he  was  supposed  to  be  a  colleague  in  the  embassy, 
and  he  vaunted  himself  that  he  was  the  King^s  Ambassador, 
**  and  subject  to  the  jurisdiction  of  no  one  else."  He  was 
made,  however,  to  produce  his  credentials,  by  which  all  that 
could  be  proved  was  that  the  King  intended  in  a  little  time 
to  recall  his  brother,  and  to  give  him  a  commission  to 
manage  his  affairs  in  England.  This  being  judged  insuf- 
ficient to  prove  him  an  ambassador,  he  was,  without  any 
further  regard  to  the  privilege  of  that  character,  ordered,  as 
well  as  all  the  rest,  to  plead  to  the  indictment. 

Such  is  thie  accurate  statement  of  the  affair  till  it  came  to 
a  jury,  as  it  appears  from  the  account  of  Zouch,  a  civilian 
of  eminence  and  himself  a  delegate  in  the  cause  (/). 


(/)  Vide  Zouch,  Solut,  Qucestwuisy  dt  Leg,  delinq.  Jud.  Compet.  inprmf, 
Sa  was  tried  by  a  jury  under  a  Commission  of  Oyer  and  Terminer. — 
Ilalef  Picas  of  (he  Craicnj  i.  99. 
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It  IS  evident,  from  this  account  of  the  matter,  and  one  of 
more  authority  can  hardly  be  met  with,  that  had  8a  been 
actually  ambassador  ^  instead  of  forming  part  of  the  suite,  the 
proceedings  against  him  would  have  been  the  same  with 
those  in  the  cases  cited  above.  All,  therefore,  that  can 
fairly  be  drawn  from  this  precedent,  as  to  the  decision  of  the 
then  existing  law  of  England^  is  that  the  suite  of  an  am- 
bassador, if  they  committed  murder,  were  liable  to  be  tried 
for  it  by  the  Courts  of  the  country.  Zouch  asserts  ex- 
pressly, that  his  own  opinion  upon  the  main  question  agreed 
with  that  of  Grotius  and  the  best  authors,  as  to  the  exemp- 
tion of  ambassadors  themselves ;  and  it  should  appear  from 
his  Solvtio  QucBstioniSy  that  if  Sa  could  have  proved  that  he 
was  an  actual  ambassador,  his  plea  before  the  delegates 
would  have  been  allowed  (m). 


Conspiracy  of  Cellamare. 

CLXX.  The  cases  which  have  been  hitherto  cited  have 
been  those  in  which  the  representative  of  England  has  been 
a  party.  They  happen  to  be  also  among  the  most  impor- 
tant cases  on  this  subject  of  which  there  is  any  record. 

There  are,  however,  others  in  which  England  was  not 
concerned,  and  which  are  of  importance  for  the  principle 
involved  in  them.  Such  was  the  celebrated  case  of  the 
Conspiracy  of  the  Prince  of  Cellamare,  at  the  Court  of 
France,  in  1718. 

The  Prince  was  an  ambassador  sent  to  the  Court  of 
France  from  the  Court  of  Spain,  by  the  Cardinal  Alberoni, 


(m)  War  dp 8  Law  of  Nations,  toI.  ii.  p.  637,  who  takes  his  account 
from  Lord  Somers'  Tracts,  10,  66,  e^  inf, 

Mr.  Ward  remarks  that  Zouch,  in  the  course  of  his  work,  also  examines 
the  Bishop  of  Rosses  case,  and  the  opinions  of  the  English  Oivilians  upon 
it,  so  often  cited,  and  blames. those  opinions  in  the  most  unequivocal 
terms.  It  is  true,  it  ought  to  be  observed,  that  he  differs  from  Orotiiu 
in  his  opinion  on  the  immunity  of  the  suite. 

See,  alBO,  De  lUal,  Science  du  Ocuv.,  i.  t.  v.,  and  D$  Mortem,  C.  C,  ii. 
480. 
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at  that  time  Prime  Minister  of  the  latter  country.  The 
Prince,  under  the  direction  of  Alberoni,  organised  a  con- 
spiracy against  the  existing  Government  of  France ;  and 
the  fact  having  been  ascertained  by  that  Government,  they 
gave  orders  for  searching  the  papers  of  the  ambassador  in 
his  presence  and  at  his  hotel.  Certain  of  these  papers  they 
placed  under  the  joint  seal  of  the  King  of  France  and  of  the 
ambassador.  They  afterwards  selected  those  which  related 
to  the  conspiracy,  some  of  which  they  published  in  justifi- 
cation of  their  conduct.  None  of  the  ambassadors  from  the 
other  Courts,  then  resident  at  Paris,  complained  of  this  act 
as  an  infringement  of  the  privileges  of  their  order,  though  a 
protest  from  this  body  has  always  been  usual  when  any 
injury  has  been  done  to  any  member  of  it  resident  at  the 
same  Court. 

The  Prince  was  placed  under  custody  until  intelligence 
was  received  of  the  safe  arrival  of  the  French  Ambassador 
from  Madrid,  whom  Alberoni  had  intended  to  detain. 
When  this  intelligence  arrived,  the  Prince  was  conducted, 
under  military  escort,  to  the  frontier. 

The  next  year  war  was  declared  between  the  two  coun- 
trie8(«). 

CLXXI.  It  has  been  held  by  high  judicial  authority, 
that  if  a  foreign  Minister  commit  an  assault,  he  is  so  far 
deprived  of  his  privilege  that  battery  committed  on  him  by 
way  of  self-defence  is  legal,  though  even  such  conduct  on 
the  part  of  a  foreign  Minister  will  not  justify  an  arrest  on 
process  {o). 

It  is  clear  that  courts  of  justice  cannot  inquire  whether  a 
person  recognised  by  the  Government  as  a  foreign  Minister 
was  duly  appointed  as  such  or  not.  The  recognition  of 
the  Government  is  conclusive  upon  the  judicial  tribunaU/?). 

(n)  De  Martens,  C.  C.  I  139. 

(o)  United  States  v.  Little,  2  Washington  (American)  C,  C.  205.  United 
States  v.  Ortega^  4  ib.  531.  United  States  v.  Benner,  1  Baldwin  Rep, 
(Amer,)  240. 

0>)  United  States  v.  Ortega,  4  WasMngtan  (Amer.)  C.  C.  531.  Tar- 
lade  V.  Barrouo,  1  Miles  (Amer.)  366, 
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Courts  of  law  have  considered  that  the  reasons  which 
necessitate  the  inviolability  of  the  person  of  the  foreign 
minister  apply  to  those  of  his  train  or  suite^  and  therefore, 
that  an  assault  upon^  and  that  threats  used  towards,  a  Secre- 
tary of  Legation  are  punishable  as  a  criminal  violation  of 
International  Law  (q). 

CLXXII.  Hitherto  the  Rights  of  Inviolability  accru- 
ing to  the  ambassador  in  the  State  to  which  he  is  accredited 
have  been  considered,  but  it  must  frequently  happen  that 
on  his  way  to  this  state  he  is  obliged  to  pass  through  the 
territory  of  a  third  State ;  and  the  question  arises  as  to 
whether  he  is  equally  protected  and  inviolable  in  this 
territory  (r). 

It  is  clear  that  the  third  State  may  refuse  to  allow  an 
ambassador  a  passage  through  her  territory  for  the  same 
reasons  that  a  State  may  refuse  to  receive  him. 

During  the  Middle  Ages  no  doubt  seems  to  have  been 
entertained  as  to  the  strict  legality  of  seizing  the  Sovereign 
or  his  representative,  passing  without  safe  conduct,  pre- 
viously granted,  through  such  dominions.  In  all  the  com- 
plainta  made  during  the  cruel  captivity  of  Richard  L  in 
Austria,  by  that  monarch  himself,  by  the  Pope,  and  by 
other  mediators,  it  does  not  appear  that  it  was  ever  urged 
that  the  Duke  of  Austria  had  violated  the  jus  gentiuniy 
which,  so  far  as  embassies  were  concerned,  was  certainly  well 
understood  by  the  Canon  Law,  and  must  have  been  familiar 
to  the  Pope. 

As  late  as  the  year  1464,  Louis  XI.  justified  the  arrest, 
in  France,  of  the  Ambassador  from  the  Court  of  Brittany, 
as  he  was  travelling  to  the  Court  of  England,  to  which  he 
was  accredited,  though  at  the  time  there  was  peace  between 
Brittany  and  France. 

Later  still,  during  the  Thirty  Years'  War,  Richelieu  ar- 


(q)  Regpuhlica  y.  De  LongchampSy  1  Dall,   (Amer,)  117.    Exparte 
Cabrera,  1  Waahmffton  {Amer.)  C.  C.  232. 
(r)  Vide  ante,  p.  210,  case  of  the  Earl  of  Holdernesse. 
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rested,  in  France,  the  Elector  Palatine,  and  subjected  him 
to  a  very  close  imprisonment,  assigning  as  a  reason  ^^  the 
^^  right  which  all  nations  had  to  arrest  strangers  who  come 
**  into  the  comitry  without  a  safe-conduct "  (s\ 

The  ambassadors  (t)  of  Francis  I.,  passing  through  Milan 
on  their  way  to  Venice  and  Constantinople,  to  which  they 
were  accredited,  were  seized  and  executed  by  the  Governor 
of  Milan,  the  officer  of  Charles  V.  They  had  of  course  no 
passport  or  safe-conduct ;  but  there  was  a  truce  subsisting 
between  France  and  Spain. 

Vattel  condemns  this  atrocity,  not  merely  as  a  wicked 
murder,  which  it  unquestionably  was,  but  as  a  scandalous 
breach  of  the  International  Law  {contre  lafoi  et  le  droit  des 
gens)  {u)y  and  one  which  therefore  called  for  the  interference 
of  all  other  States. 

CLXXIII.  It  may  be  doubted  whether  these  murders 
were  a  violation  of  the^t^*  legationisy  though — regard  being 
had  to  the  fact  that  these  ambassadors  were  travelling  through 
a  country  with  which  their  master  had  a  truce  {x\  which  is, 
while  it  lasts,  a  peace — the  doubt  is  not  very  reasonable ;  but 
there  can  be  no  doubt  that  it  was  a  shameful  infringement  of 
general  International  Law,  the  utmost  rigour  of  which  would 
only  have  authorised  temporary  incarceration  upon  strong 
suspicion. 

We  pass  by  the  horrible  affair  of  Patkul,  to  be  shunned  as 
a  crime,  and  not  cited  as  an  example  (y). 

(«)  In  reality  to  prevent  his  treating  with  the  army  of  the  deceased 
Duke  of  Saxe- Weimar  (the  leader  of  a  sort  of  army  of  freebooters)  for 
the  possession  of  Alsatia. 

Wardf  i.  276,  n.  2,  2,  312,  citing  Bmgeant,  Hist,  de  la  P.  de  Weistp.  1. 
6,  8,  60. 

(0   Wicquefwi,  1.  1,  s.  19,  p.  433. 

Vattel,  1.  xiv.  c.  vii.  s.  84. 

(m)  The  distinction  which  Wicquefort  would  establbh  between  the  two 
is  wholly  inadmissible.  What  he  should  have  said  was,  that  the  oiFence 
was  not,  under  the  circumstances,  "  contra  jus  legationisy  This  point  is 
well  put  in  the  TrtntS  complet  de  la  Dipl.  s.  213. 

{x)  It  is  strange  that  Vattel  omita  this  circumstance. 

(y)  De  Martens,  Causes  c&hbres,  t.  ii.  App.  467, 
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In  1756,  the  English  seized,  in  the  Hanoverian  territory, 
the  French  Ambassador  accredited  to  Prussia,  and  con- 
veyed him  to  England. 

In  1793,  the  Austrians  seized,  on  the  Lake  of  Chiavenna, 
the  French  Plenipotentiaries  accredited  to  Switzerland  and 
Naples. 

CLXXIV.  It  has  been  deemed  right  to  mention  these 
instances  of  the  practice  of  nations,  but  the  sound  rules  which 
ought  to  govern  this  question  appear  to  be : — 

1.  That,  in  time  of  peace,  the  ambassador  is  of  right  invio^ 
lahle  in  his  transit  through  a  third  country,  but  cannot  claim 
the  privileges  of  exterritoriality  as  a  matter  of  tacit  compact^ 
though  they  would  probably  be  accorded  to  him  by  the  courts 
of  all  nations — and  to  ambassadors  to  a  Congress  they  are 
accorded.  The  diplomatic  agents  of  foreign  Powers  at  Frank- 
fort-on-the-Maine  were  allowed  the  same  privileges,  on  their 
transit,  as  the  members  of  the  German  Confederation  (r). 

2.  That,  in  time  of  war,  he  cannot  be  secure  from  imprison- 
ment without  a  previously  obtained  permission  to  pass  through 
the  territory  ;  but  that  his  life  can  in  no  case  be  taken,  un- 
less, indeed,  he  actually  exercises  hostilities  in  the  country 
through  which  he  passes. 


(«)  Grotttis  says,  1.  ii.  c.  xviii.  6, 1 :  "  Non  pertinet  ergo  hsec  lex  ad  eos 
per  quorum  fines,  non  accepta  venia,  transeunt  legati,  nam  siquidem  ad 
hostes  eorum  eunt,  aut  ab  bostibus  veniunt,  aut  alioqui  bostilia  moliuntur, 
interfici  etiam  potermit  .  .  .  multoque  magis  vinciri'^  It  is,  bowever, 
impossible  to  defend  tbe  former  proposition,  and  it  is  certainly  not  a  prin- 
ciple of  tbe  existing  International  Law. 

Vattelf  1.  iv.  c.  vii.  s.  84  :  "  Les  autres,  sur  les  terres  de  qui  il  passe,  ne 
peuvent  lui  refuser  les  ^gards  que  m^rite  le  ministre  d'un  souverain,  et  que 
les  nations  se  doivent  r^ciproquement;  ils  lui  doivent  surtout  une  entifere 
sAret^/' 

Merlin f  ib.  s.  iv.  s.  v.  art.  12. 

Whtatorty  i.  269 :  "  He  is  entitled  to  respect  and  protection,  though  not 
invested  witb  all  the  privileges  and  immunities  which  he  enjoys  within 
tbe  dominions  of  the  sovereign  to  whom  be  is  sent." 

Miruss,  s.  ^Qb. 

Bynkershoek,  De  F.  L,  c.  ix. 

KliibeTf  s.  176 :  "  Personlicbe  Sicherheit  ist  das  mindede  worauf  alsdaim 
der  Gesandte  Anspruch  zu  machen  hat," 
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CLXXY.  It  is  a  melancholy  reflection^  that  the  opinion 
of  Cicero  should  be  in  advance  of  modem  and  Christian  civi- 
lisation on  this  point :  ^  Legatormn  jus  divino  humanoque 
^^  vallatum  pnesidio^  cujus  tarn  sanctum  et  venerabile  nomen 
^'  esse  debet,  ut  non  solum  inter  sociorum  jura^  sed  etiam  et 
**  hostium  tela,  incolume  versatur  "  (a). 

The  true  International  rule  would  be,  that  the  ambassador 
should  be  allowed  in  all  cases  the  jus  tranaitus  innoxii.  This, 
though  Bynkershoek  (ft)  endeavours  to  misunderstand  it,  was 
clearly  the  law  of  Holland  at  the  beginning  of  the  eighteenth 
century.  The  Mexicans  are  said  to  have  adopted  a  similar 
principle  of  law ;  their  practice  was  to  mark  out  a  certain 
route  out  of  which  it  was  not  lawful  for  the  hostile  ambas- 
sador to  deviate. 

It  is  well  remarked  by  Zouch,  that  both  the  State  which 
sends  the  ambassador,  and  that  to  which  he  is  sent,  are  injured 
by  harm  or  insult  inflicted  upon  him  by  a  third  country  (c). 


(a)  In  Verrem,  iii. 

(b)  De  JP.  X.     Of.  MerUn,  Ministre  public,  8.  y.  art.  12. 
Bf/nkershoekf  indeed,  admits  it  at  first :  "  Banigna  ordinum  erga  legatos 

voluntas ;  vulgo  alioquin  dici  solet,  jus  legationis  non  valere  nisi  inter 
utrumque  principem,  qui  mittit  legatos  et  ad  quern  missl  sunt,  ceeteros 
privatos  esse." — C.  ix. 

(c)  De  Judicio  inter  Oentes,  p.  2,  s.  4,  s.  18. 

FceliXf  Droit  int,  priv,  p.  279,  contains  the  enactments  in  yarious 
municipal  codes  respecting  the  treatment  and  protection  of  ambaaaadors. 
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CHAPTER  VIII. 

EMBASSY — EXTERBITOEIALITY — CIVIL   JURISDICTION. 

CLXX  VI.  We  have  now  to  consider  the  exemption  of  the 
ambassador  from  the  jurisdiction  of  the  civil  tribunals  of  the 
country  to  which  he  is  accredited.  With  respect  to  this  sub- 
ject the  privileges  of  Exterritoriality  have  been  established 
by  the  universal  consent  and  custom  of  all  civilised  nations^ 
in  order  to  secure  the  sanctity  of  the  ambassador :  they  have 
been  thrown  up  from  time  to  time,  as  outworks  to  the  citadel. 

The  presumption  of  law,  both  from  the  length  of  the  usage 
and  the  reason  of  the  thmgitestata  etprmsumptamensgentium)^ 
is  so  strong  that,  unless  due  notification  of  the  intention  to 
depart  from  the  established  custom  had  been  given,  the  am- 
bassador would  unquestionably  be  entitled  to  demand  the 
enjoyment  of  the  exterritorial  privileges  ordinarily  incident 
to  his  station. 

If,  in  an  evil  hour,  for  its  own  welfare,  such  due  notification 
had  been  given  by  any  State,  and  nevertheless  an  ambassador, 
which  is  a  most  improbable  hypothesis,  had  been  accredited 
to  it,  he  would  not  be  entitled  to  claim,  as  matters  strictijurisy 
those  privileges  the  denial  of  which  had  formed  the  subject 
of  the  notification. 

CLXX VII.  This  proposition,  however,  must  be  qualified 
by  two  important  reservations : — 

1.  It  is  not  competent  to  a  State,  by  any  notification,  under 
the  pretext  of  curtailing  exterritorial  privileges,  to  deprive  an 
ambassador  of  those  privileges,  which  are  essential  to  secure 
performance  of  his  functions,  such,  for  instance,  as  appertains 
to  the  inviolability  of  his  person. 

2.  A  State  so  narrow-minded  and  ill-advised  as  to  refuse 
•the  customary  exterritorial  privileges  to  the  representative  of 
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another  State,  musi  take  care  to  act  in  this  matter  im- 
partially towards  all  nations.  The  nation  unfavourably  dis- 
tinguished from  others  by  conduct  involving  a  departure 
from  long  usage  of  the  civilised  world,  would  be  entitled 
to  consider  such  unfavourable  distinction  as  a  just  cause  of 
war. 

It  is,  indeed,  not  to  be  imagined  for  an  instant  that  any 
other  nation  would  accept  this  invidious  distinction.  She 
would  know  that,  however  nominally  in  her  favour,  it  was 
really  to  her  detriment,  as  a  member  of  that  community,  a 
part  of  which  cannot  be  injured  without  endangering  the 
welfare  of  the  whole. 

CLXX  VIIT.  Nevertheless,  the  exemption  of  the  ambas- 
sador, his  family,  and  his  suite  from  the  jurisdiction  of  the 
civil  as  well  as  the  criminal  tribunals  of  the  country  in  which 
he  was  resident,  is  not  absolutely  necessary  for  the  preserva- 
tion of  the  inviolability  of  the  ambassador.  "  Persona," 
Bynkershoek  truly  remarks  (a),  **  quantumvis  sancta,  sola 
"  in  jus  vocatione  non  violatur."  The  Roman  Law  rightly 
defined  violence,  when  it  said, "  vis  est  et  tunc,  quotiens  quis, 
**  id,  quod  deberi  sibi  putat,  non  per  judicem  reposcit "  (6). 
The  Priests,  the  Vestal  Virgins,  the  Tribunes  of  the  People, 
were  sacred  and  inviolable ;  but  they  were  amenable  to  the  civil 
courts  of  law.  The  Pontifex  was  exempt,  but  only  while  he 
was  employed  in  the  performance  of  his  holy  functions.  The 
ambassador  was  not,  by  the  reason  of  the  thing  (c),  therefore 
exempt  from  the  jurisdiction  of  the  civil  courts,  which  might 
be  so  exercised  as  not  to  infringe  on  his  inviolability. 

CLXXIX.  When  it  had  become  a  custom  of  universal  ob- 
servance among  nations  {placuisse  gentibus  ut  communis  mos) 
(rf)that  the  ambassadorial  representative  should  be  considered 
^^Jictione  quadam^^  in  the  presence  itself  of  the  august  Prin- 
cipal, the  advance  was  not  diflBcult  to  another  usage,  which, 

(«)  Bynk,  De  F,  Z.  c.  v. 

(h)  Dig.  1.  iy.  t.  2,  s.  12 :  ''  Caesar  dixit:  tu  vim  putas  esse  solum  si 
homines  vulnerentur  P  vis  est/'  &c. 

(c)  B^ffik,  De  F,  Z.  c.  yii.  c,  viii.         {df)  Cfrctiw,  1.  ii,  c.  xviii.  iv.  s,  5, 
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*^Jictione  simili^^^  considered  the  representative  as  being 
"  quasi  extra  territoriumy 

He  was  a  foreigner,  and  therefore,  according  to  Bynkers- 
hoek  {e)  and  other  eminent  civilians,  not  amenable  to  the  civil 
tribunal,  except  by  arrest ;  and,  as  an  ambassador,  he  was 
exempt  from  arrest.  He  therefore  remained  the  subject  of 
the  power  which  commissioned  him;  his  domicil  was  un- 
changed. 

CLXXX.  It  was  a  further  extension  of  the  fiction  of 
Exterritoriality  to  render  the  ambassador's  personal  property 
exempt  from  arrest ;  this  was  little  more  than  an  application 
to  ambassadors  of  the  rule  generally  adopted  by  nations  with 
respect  to  private  foreigners,  that  their  personal  effects  were 
considered,  as  much  as  their  persons,  to  belong  to  their 
domicil. 

It  has  not  yet  been,  and  probably  never  will  be,  extended 
to  real  property,  if  an  ambassador  should  happen  to  possess 
any  in  the  country  of  his  mission.  The  territorial  possession 
is  in  no  way  attached  to  the  character  of  the  ambassador. 
The  fiction  of  Exterritoriality  cannot  be  applied  to  immoveable 
possessions,  and  there  is  no  doubt  that  they,  with  their  inci- 
dents, remain  subject  to  the  jurisdiction  {forum  reale)  of  the 
country  in  which  they  are  situate  (/).  The  only  question,  in 
such  a  case,  would  be  the  proper  way  of  serving  the  ambassador 
with  notice  of  such  an  action.     It  has  been  said  that,  techni- 


(e)  De  F,  L.  c.  v.  c.  viii. 

if)   Vfittdf  1.  iv.  c.  viii.  bs.  114,  116. 

Miruss,  8.  343. 

Bynk.  De  F,  L.  c.  xvi. :  "  In  rem  actione  legatos  conveniri  posse,  ubi 
degunt,  ubique  receptum  esse,  et  neminem,  qui  vel  prolixe  legatos  defendit, 
contradicere  .  ,  .  idque  ideo,  quia  res  ipsa  convenitur,  neque  aliter  lega- 
tus  quam  possessor  rei,  cujus  possessio  cum  probanda  sit  (1.  9,  ff.  de  Rei 
vindic.)  tix  aliter  probari  potent,  quam  ubi  res  est.  Et  hoc  quidem  in 
fundoy  qui  yindicatur,  dubium  non  est,  contra  quam  in  re,  legationis  causa 
hue  transducta,  vel  empta,  equo  forte,"  &c. 

"  Si  cet  envoy^  possMe  des  biens  fonds  dans  ce  pays,  il  y  est  justiciable 
des  tribunaux  pour  toutes  les  affaires  qui  concernent  ses  propri^t^, 
suivant  la  competence  qu'^tablit  le  droit  civiL" — De  Qarderiy  TraiU  com" 
pletf  1.  ii.  144, 


222  INTERNATIONAL   LAW. 

cally  speaking, notice  ought  to  be  served  upon  his  domicile  i.e. 
his  residence  in  his  own  country ;  but  Bynkershoek(5r)  justly 
observes  that  a  letter  is  at  once  the  most  courteous  and 
most  effectual  way  of  apprising  him  of  his  interest  in  the  legal 
proceedings. 

From  this  rule  with  regard  to  real  property  is  to  be  ex- 
empted the  actual  dwelling-house  of  the  ambassador  (A),  which 
is  intimately  connected  with  his  personal  inviolability. 

CLXXXI.  There  are  some  exceptions,  moreover,  to  the 
privilege  respecting  personal  property,  viz : — 

1.  When  the  ambassador  becomes  a  trader  or  a  merchant 
in  the  country  to  which  he  is  sent,  the  property  embarked  by 
him,  or  accruing  to  him,  in  this  capacity,  is  liable  to  seizure 
and  condemnation,  at  the  instance  of  creditors,  in  the  same 
manner  as  the  property  of  any  other  trader  or  merchant  (i), 
in  countries  where  such  seizure  can  take  place  without 
personal  service  on  the  ambassador  and  without  trenching 
on  his  dignity  and  the  due  discharge  of  his  diplomatic  func- 
tions. This  subject  underwent  discussion  in  the  case  of  the 
Charkieh  {j). 

It  has  been  ruled  in  England  that  a  public  minister  of  a 
foreign  State  accredited  to  and  received  by  the  Sovereign 
of  this  country,  having  no  real  property  in  England,  and 

(jff)  De  F,  L,  c.  x\\, :  "  Igitur  demiis  hoc  legato,  ut  ejus  honori,  quam 
fieri  potest  maxime,  consulatur,  ut  et  hunc  recta  in  jus  vocemus  per  epis- 
tolam,  non  per  ambages,  mittendam  ad  locum  prist inad  habitationis,  sed 
ubi  nunc  est/'  &c. 

(A)   Vattely  1.  iv.  c.  viii.  s.  115. 

Wheaton,  i.  p.  279. 

Bynk.  De  F,  X.  c.  xiv.  De  Legato  Mercatore. 

lb.  c.  xvi. :  ''  Quibus  ex  causis  legatus  possit  conveniri  in  loco,  ubi  lega- 
tione  fungitur,  et  quemadmodum  tunc  facienda  sit  judicii  denunciatio.^ 

Vattel,  L  iv.  c.  viii.  s.  114. 

Merlin,  ib,  s.  v.,  art.  vi,  vii. 

Martens,  s.  217. 

Wheaton,  i.  p.  279. 

Kliiher,  s.  210. 

(0  Vide  post.  Taylor  v.  Best,  23  Iaxw  Journal,  N.  S.  C.  P.  p.  89 
(1864).     The  Smft,  1  Dodson,  Adm.  Mep.  pp.  338-9. 

0*)  L.  B.  4  Adm.  ^  Ecc.  pp.  67,  100. 
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having  done  nothing  to  disentitle  him  to  the  general  privi- 
leges of  such  public  minister,  cannot,  while  he  remains  such 
public  minister,  be  sued  against  his  will,  in  this  country,  in 
an  action ;  although  such  action  may  arise  out  of  commercial 
transactions  by  him  here,  and  although  neither  his  person 
nor  his  goods  are  touched  by  the  suit  (A). 

Although  the  courts  in  this  country  cannot  make  an 
order  against  an  ambassador  who  does  not  submit  himself 
to  the  jurisdiction,  yet  the  Court  of  Chancery  will  restrain 
a  third  party  from  handing  over  to  him  a  fund  the  right  to 
which  is  in  dispute,  notwithstanding  his  title  to  the  fund 
may  be  absolute  at  law  (/). 

There  may  sometimes  be  difficulty  in  deciding  whether  the 
property  belong  to  him  in  the  capacity  of  ambassador  or 
merchant,  and  in  all  cases  of  reasonable  doubt  the  am- 
bassador should  be  allowed  the  benefit  of  it.  The  law  was 
correctly  laid  down  on  this  subject  of  the  merchant-am- 
bassador by  the  Dutch  Tribunal,  in  1720-1,  when  the 
Envoy  Extraordinary  of  the  Duke  of  Holstein  was  sued  by 
his  creditors  for  mercantile  debts  contracted  by  him ;  and  the 
Courts  at  the  Hague  granted  a  decree  of  arrest  and  citation 
against  him.  The  arrest  was  to  operate  on  all  goods,  money, 
and  effects  within  the  jurisdiction  of  the  tribunal,  with  the 
exception  of  the  moveables,  equipages,  and  other  things 
belonging  to  him  in  his  character  of  ambassador. 

By  *'  money  "  {Penninffen — deniers — pecunia  numerata\ 
Bynkershoek  says  the  Court  clearly  intended  to  include  only 
money  embarked  in  the  particular  mercantile  speculations ; 
and  he  adds,  that  as  it  must  be  always  difficult  to  distinguish 
this  money  from  that  which  belongs  to  the  ambassador  for 
other  purposes,  it  would  be  wiser  and  fairer  to  omit  money, 
and  include  it  among  the  things  necessarily  appertaining  to 
the  office  of  legation. 

This  instance  is  memorable,  not  merely  on  account  of  the 

{k)  Magdalena   Steam  Navigation   Co,  v.  Martin^  2  EL  8f  El,  94. 
(1869.) 
(Q  Qladttme  v.  Mwurxu  Bey^  0  Jur.  N.  S.  71  (1863). 


it 
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correct  enunciation  of  the  law  to  which  it  gave  rise,  but  also 
because  it  furnished  Bynkershoek  with  the  occasion  of  writing 
his  excellent  treatise  "  De  Foro  Legatorum"  {m). 

CLXXXII.  In  truth,  every  State  ought,  by  expressly  for- 
bidding their  ambassadors  to  combine  engagements  in  private 
trade  or  commerce  with  the  sacred  duty  of  representation,  to 
prevent  any  question  of  the  kind  from  ever  arising.  The 
Roman  law  on  this  point  deserves  to  be  imitated :  "  Enim  qui 

legatione  fungitur,  neque  alienis  neque  propriis  negotiis  se 

interponere  debeat "  (w). 

It  would,  however,  be  perhaps  difficult  and  harsh  to  pre- 
vent the  ambassador  from  acting  in  the  fiduciary  character  of 
trustee  or  testamentary  executor ;  any  property  accruing  to 
him  in  these  capacities  is  not  within  the  shelter  of  exterritorial 
privilege. 

CLXXXIII.  2.  Another  exception  is  furnished  by  the 
case  of  the  ambassador  who  becomes  voluntarily  a  plaintiff 
in  a  cause,  which  act  implies  the  consent  of  his  master.  The 
plaintiff-ambassador  makes  himself  liable  to  the  counter- 
demands  {reconventiones)^  which  are  a  mode  of  defence ^  and 
to  condemnation  in  costs,  if  the  suit  fail  (p). 

The  Roman  law  says  justly,  "  Qui  non  cogitur  in  aliquo 
"  loco  judicium  pati,  si  ipse  ibi  agit,  cogitur  excipere  actiones 
**  et  ad  eundem  judicem  mitti  "  (/;). 


(m)  De  F,  L.  c.  xvi. :  "  Fortasse  sequius  melius  erit,  quia  in  causa 
dubia,  ut  hsec  est,  pro  legato  eolemus  respondere,  omnem  pecuniam  arresto 
ezimere,  et  banc  referre  inter  res  ad  obeundam  legationem  cum  mazimo 


necessarias/' 


Ibid,  c.  xiv. :    "  Et  mihi  bujus  libelli  scribendi  occasiouem  prrobuit." 

(n)  Diy»  De  LeffafionibuSf  1.  60,  t.  vii.  8. 

(o)  Bynk,  ib,  xn. 

Merlin,  ib,  v.  art.  x. 

(p)  Diff,  1.  V.  t.  i.  22:  "  De  judiciis  et  ubi  quisquo  agere  rel  conveniri 
debeat." 

Bi^k.  ib,  xvi. :  "  Alia  etiam  sunt,  etiamsi  legatos  non  subditos  dicamus, 
in  quibus  forum  nostrum  non  recte  subterfugerint,  quin  et  in  quil^us 
potestas  quaedam  in  eos  exerceri  poterit,  sed  ejusmodi  po testae,  quso 
nostros  cives  magis  defendat,  quam  legatos  cogat.  Multis  aucti  sunt 
priyilegiis,  ut  ipsi  commodius  degant,  nee  quicquam  turbentur  in  obeuuda 
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On  the  other  hand^  if  the  suit  succeed^  and  the  defendant 
prosecute  an  appeal^  vrhich  is  also  a  mode  of  defence^  the 
plaintiff-ambassador  cannot  decline  the  jurisdiction  of  the 
Superior  Court. 

CLXXXIV.  3.  There  is  also  a  kind  of  rfe/Vw5it?e  jurisdic- 
tion, so  to  speak^  which  may  be  exercised  over  ambassadors 
as  over  other  foreigners — a  jurisdiction  which  has  for  its 
object  to  prevent  the  ambassador  from  doing  some  civil  injury ; 
namely 9  the  jurisdiction  of  interdict ,  according  to  the  Koman^ 
and  of  injunction  according  to  the  English  Law.  Such  (^een 
Mandament  van  Complainte  en  een  Mandament  van  Sauve- 
garde)  appears  to  have  been  exercised  by  the  Dutch  tri- 
bunal^ in  1644,  against  the  Swedish  Ambassador. 

CLXXXV.  So  Albericus  Gentilis  and  Bynkershoek  (y) 
are  both  of  opinion  that  the  ambassador  might  on  account 
of  the  dangerous  condition  of  his  house^  or  for  other  causes 
threatening  his  neighbour  with  injury,  be  subject  to  that  class 
of  actions  (r)  familiar  to  the  Koman  Law,  through  which  the 
Praetor  administered  an  immediate  temporary  remedy  against 
an  impending  wrong.  It  is  clear  that  the  Provincial  Legates 
of  Kome  were  not  exempt  from  this  kind  of  jurisdiction  («) ; 
and  both  the  authorities  above  mentioned  conceive  that  the 
reason  of  the  thing  renders  the  principle  of  that  law  appli- 
cable in  this  particular  to  modern  ambassadors  {t). 

CLXXXVI.  With  these  exceptions,  all  civilised  nations 
unanimously  accord  to  ambassadors  complete  exemption  from 
the  civil  jurisdiction  of  the  country  in  which  they  reside. 


legatione,  non  ut,  vi  illata,  alios  turbent,  et  res  eorum  auferanfc.  Quod  si 
fiat,  fortasse  recte  utemiir  lis  actionibus,  quad  interdictionum  naturam 
magis  sapiunty  quam  jussionum/'  &c. 

(q)  Bynk.  ib,  zvi. 

(r)  Dig,  1.  30,  t.  1 :  "  De  operis  novi  nunciatione." 

Jb,  t.  2  :  ''  De  damno  infer. to  et  de  suggrundiis  et  protectiombua." 

Ib,  t.  3 :  ^  De  aqua  et  aquse  pluvin  arcend®/' 

(s)  Dig,  1.  v.  1. 1, 28 :  ^^  .^Edium  nomine  legatus  damni  infecti  promittere 
debet  aut  vicinum  admittere  in  possessionem/' 

(f)  *'  Ezplorata  ratio  facit  jus  istud  ab  fnajortbus  legatis  commune."— 
Alb.  Gent,  c.  zvi.    De  contraetibus  Ugatarum, 

VOL.  II.  Q 
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These  exterritorial  privileges  are  also  extended^  by  positive 
International  Law^  as  much  as  the  rights  of  inviolability,  to 
the  family,  and  especially  to  the  wife,  of  the  ambassador. 
She  is  entitled  to  ceremonial  honours,  according  to  the  usage 
of  courts,  and  any  af&ont  offered  to  her  is  a  special  indignity 
to  the  ambassador :  the  same  remark  applies  to  his  family  (u). 
It  is  not  competent  to  any  member  of  the  family  to  waive 
this  privilege  (x).  His  suite  or  train  {comites)  are  also 
entitled  to  these  privileges,  a  violation  of  which  in  their 
persons  affects  the  honour,  though  in  a  less  degree,  of  their 
chief.  In  this  suite,  couriers  employed  in  carrying  despatches 
are  of  course  included. 

CLXXXVII.  As  the  privilege  is  accorded  to  the  suite 
on  account  of  the  ambassador,  and  not  on  account  of  his 
Sovereign,  it  may  be  waived  by  the  former;  and  it  was 
waived  by  the  ambassadors  at  the  Congresses  of  Munster 
and  Nim^guen  (y).     But  it  cannot  be  waived  in  the  case  of 


(u)  Vattdy  1.  iv.  c.  ix.  121 :  ''  L'^pouse  de  Tambassadeur  lui  est  intime- 
ment  unie,  et  lui  appartient  plus  particuli^rement  que  toute  autre  personne 
de  sa  maison.  Aussi  participe-t-elle  k  son  ind^pendance  et  &  son  inviola- 
bility. On  lui  rend  meme  des  honneurs  distingu^s,  et  qui  ne  pourraient 
lui  ^tre  refuses,  k  un  certain  point,  sans  fure  affront  k  rambassadeur." 

The  children  of  an  ambassador  are  holden  to  be  subjects  of  the  Prince 
whom  he  represents,  although  born  under  the  protection  of,  and  in  the 
dominions  of,  a  foreign  State  (Inglis  v.  Trustees  of  the  Sailors^  Snug 
Harbour f  3  Peters  (Amer,)  Rep,  166. 

(x)  Gazette  des  Trib,  No.  4982,  21  aoAt,  1841.  Case  of  La  Baronne 
de  Fappenheim.  ' 

Gfrotius,  1.  ii.  c.  xviii.  iv.  s.  3. 

Wicquefortf  i.  s.  28. 

Bynk,  ib,  c.  xy.  De  comitibus  legatorum,  "  £x  consuetudine,  qua) 
nunc  vicit  inter  gentes,  veri  legati  (non  provinciales  et  municipales  quales 
fere  Itom£e)  domum  revocant,  tarn  in  contractibus  quam  delictis.  Igitur 
in  utrisque  etiam  domum  revocabunt  comites,  sive  majores,  sive  minores, 
nam  et  lixse,  scoparii,  stabularii  sequuntur  forum  legati,  ut  quicunque 
famulus  sequitur  forum  heri  sui."  According  to  the  Koman  Law,  the 
domestics  of  the  legatus  were  justiciable  at  Rome,  as  he  was. 

Vattel,  1.  iv.  c.  ix.  s.  120. 

Wheaton,  i.  p.  277. 

(y)   Wic^ort,  i.  8.  28,  pp.  123,  424. 
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any  subordinate  officer  of  his  household  appointed  by  the 
Sovereign  himself. 

CLXXXVIII.  The  Secretary  of  Legation  being  so  ap- 
pointed^  is  especially^  and  of  his  own  rights  entitled  to  these 
privileges  (r),  and  to  a  certain  rights  his  appointment  being 
notified  to  the  Minister  of  Foreign  Affisiirs.  The  Secretary 
to  the  Embassy y  though  unfavourably  distinguished  from  the 
others  in  these  particulars^  has  been  usually  considered  as  an 
official  person  distinct  from  the  general  suite  (a).  Difficulties 
have  arisen  from  persons^  perhaps  not  subjects  of  the  State 
from  which  the  embassy  is  sent^  claiming,  without  sufficient 
warranty,  to  belong  to  it.  It  has  therefore  been  enacted 
by  the  municipal  laws  of  some  countries,  and  it  ought  to  be 
the  usage  of  all,  to  require  a  list  of  the  persons  composing 
the  suite  to  be  delivered  to  the  Minister  for  Foreign  Affairs, 
or  other  proper  officer  (6). 

CLXXXIX.  In  England  especial  provision  has  been 
made  concerning  the  arrest  of  foreign  ambassadors,  or  other 
foreign  public  ministers,  and  their  domestics,  or  domestic 
servants,  by  the  Statute  7th  Anne,  c.  12,  which  makes  any 
process  against  them,  or  their  goods  and  chattels,  altogether 
void ;  and  provides,  that  the  persons  prosecuting,  soliciting, 
or  executing  such  process,  shall  be  deemed  violators  of  the 
Law  of  Nations,  and  disturbers  of  the  public  repose,  and 
shall  suffer  such  penalties  and  corporal  punishment  as  the 
Lord  Chancellor  and  the  two  Chief  Justices,  or  any  two  of 


(s)  Ex  parte  Cabrera^  1  Washington  (American)  C,  C,  232. 

liespuhlica  v.  De  LongchampSj  1  Dallas  {^American)  Rep,  117;  vide 
ante,  p.  216. 

{a)  Traits  complet,  S^c,  ii.  p.  21.  When  attached  to  Papal  legations 
they  are  styled  auditeurs  de  nonciature, 

IVheaton,  ib, 

Vattel.ib. 

(6)   Whentan.ib. 

Bynk,  ib. :  "  Quum  autem  ea  res  nonnuoquam  turbas  dederit,  optiiuo 
exemplo  in  quibusdam  aulis  olim  receptum  fuit,  ut  legatus  teneretur  ex- 
hibere  nomenclaturam  comitum  suorum,  Bed  peseimo  exemplo  id  nunc 
ubique  gentium  negligitur.^ 

q2 
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them^  shall  think  fit.  But  no  trader  within  the  description 
of  the  Bankrupt  laws^  who  shall  be  in  the  service  of  any 
ambassador,  or  public  minister,  is  to  be  privileged  or  pro- 
tected by  this  Act ;  nor  is  any  one  to  be  punished  for 
arresting  an  ambassador's  servant,  unless  the  name  of  such 
servant  be  registered  in  the  office  of  one  of  the  principal 
Secretaries  of  State,  and  by  him  transmitted  to  the  Sheriffs 
of  London  and  Middlesex,  or  their  under-sheriffs  or  depu- 
ties (c). 

This  Act  itself  was,  as  Lord  Chief  Justice  Abbott  re- 
marked, "  only  declaratory  and  in  confirmation  of  the  Com- 
**  mon  Law.  It  must,  therefore,  be  construed  according 
'^  to  the  Common  Law,  of  which  the  Law  of  Nations  must 
"  be  deemed  a  part "  (d). 

CXC.  There  have  been  various  decisions  on  the  subject 
of  this  statute.  It  has  been  held  to  be  insufficient  to  claim 
the  discharge  of  a  defendant — as  being  servant  to  the  Minister 
of  the  Prince  Bishop  of  LiSge ;  and  that  it  was  necessary 
to  learn  in  what  manner  the  Minister  was  accredited  (e). 
''  Certainly,"  said  Lord  Mansfield,  in  this  case,  '^  he  was 
'^  not  ambassador,  which  is  the  first  rank.  Envoy,  indeed, 
'^  is  a  second  class ;  but  he  is  not  shown  to  be  even  an 
"  envoy ;  he  was  called  minister,  it  is  true,  but  minister 
^'  alone  is  an  equivocal  term."  And  Lord  Mansfield  also 
said  that  the  Law  of  Nations  does  not  take  in  Consuls  (f) 
or  agents  of  commerce,  although  received  as  such  by  the 
Courts  at  which  they  are  employed;  and  this  case  was 
expressly  determined  in  an  elaborate  judgment  in  the  case 
of  Viveash  v.  Becker  (ff). 

The  servant  need  not  lie  in  the  house,  although  he  must 
do  some  service  there  (A).   He  must  be  a  real,  not  a  nominal 

(c)  Russell  on  Crimes  (ed.  OreaveSj  1843),  vol.  i.  p.  764. 
{d)  Novello  V.  Toogoodj  1  Bmmicell  and  Cresswell  Rep,  662  (1823). 
(e)  Heathfield  v.  Chilton j  4  Burrows,  201 6. 

(/)  Vide  post,  pt.  vii.  c.  iv.,  in  which  these  decisions  are  further 
mentioned. 

(g)  8  MauU  ^  Selwyn,  284. 

(A)  Evans  v.  Hiffgs,  Stranrfp,  707.     Widinare  v.  Alvarez,  cited  ihid. 
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servant  (i).  Many  caSes  arose  upon  claims  of  privilege  by 
persons  as  servants  of  the  Count  Haslang,  the  Bavarian 
Ambassador,  of  whom  it  was  said  that,  although  a  minister 
of  a  very  humble  rank,  he  had  more  domestics  registered 
than  the  ambassadors  of  the  most  potent  Powers  in  Europe. 

In  the  case  of  Masters  v.  Manhy  (j),  application  was 
made  to  the  Court  for  the  discharge  of  the  defendant,  as 
being  the  ambassador's  messenger^  and  it  was  sworn  that  he 
sometimes  executed  service  as  such.  The  defendant  was  a 
land-waiter  at  the  Custom  House,  and  the  Court  were  of 
opinion  that  he  could  never  be  deemed  a  hona-fide  domestic. 
In  Triquet  v.  Bath  (A),  the  privilege  was  allowed  to  the 
defendant,  as  English  secretary  of  the  ambassador,  the 
defendant's  affidavits  being  so  framed  that  everything  was 
sworn  that  in  absolute  strictness  could  be  required,  to  bring 
him  within  the  description  of  a  domestic  servant ;  and  the 
Court  held  that  it  was  sufficient  if  an  actual  bona^fide  service 
were  proved ;  and  that  if  such  a  service  were  proved,  they 
must  not,  upon  bare  suspicion,  suppose  it  to  have  been 
merely  colourable  and  collusive. 

In  Lochwood  V.  Coysgarne  (/),  the  claim  of  privilege  was 
disallowed  to  the  defendant  as  the  ambassador's  physician, 
as  not  being  a  case  of  hona-fide  service ;  and  the  Court  said, 
it  would  be  of  very  bad  consequence  if  protections  should  be 
set  up  for  sale,  or  made  use  of  merely  for  the  sake  of  screen- 
ing people  from  their  just  debts.  In  Darling  v.  Atkins  [m) 
the  privilege  was  disallowed  to  the  ambassador's  English 
secretary,  he  being  purser  of  a  man-of-war,  which  was  held 
to  be  an  office  incompatible  with  the  situation  of  secretary 
to  the  ambassador.  In  this  case  it  was  observed,  that 
the  ambassador's  secretary  is  privileged,  the  statute  being 
only  explanatory  of  the  Law  of  Nations,  and  the  words 
"  domestic  "  and  "  domestic  servant "  are  only  by  way  of 


(•)  Crone  v.  Talbot,  8  Modern  Reports,  Case  200  (tempore  Oeo,  /.). 

(J)  1  Burrows,  401.  (Aj)  8  Burrows,  1478. 

(0  8  Burrows,  1676.  (m)  8  Wilson  Eeports,  88. 
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example  (n).  "  The  statute  only  requires  the  names  of  the 
persons  privileged  to  be  registered,  for  the  purpose  of 

proceeding  against  the  parties  criminally,  for  a  violation 
"  of  the  Act,  and  not  for  the  purpose  of  exemption  from 
"  arrest  *'  (o). 

In  a  later  case  it  was  decided,  that  though  a  foreign 
minister  does  not  lose  his  privilege  of  exemption  of  suit  by 
trading  in  this  country,  his  domestic  servants  do,  under  the 
limitation  contained  in  the  statute  on  which  we  have  been 
commenting  (p). 

CXCI-  In  1772,  the  Baron  de  Wrech,  Minister  Pleni- 
potentiary  of  the  Landgrave  of  Hesse-Cassel  at  the  Court 
of  Paris,  was  recalled  from  his  embassy..  He  was  about  to 
quit  Paris  without  paying  the  debts  which  he  bad  contracted 
there.  His  creditors,  especially  a  Marquis  de  Bezonsy  be- 
sought the  Minister  for  Foreign  Affairs  not  to  grant  the 
Baron  his  passport.  It  was  accordingly  refused.  All  the 
corps  diplomatique  at  Paris  remonstrated  against  this  act  as 
a  violation  of  International  Law. 

The  French  Minister,  le  Due  d^Aiguillon^  replied  in  an 
elaborate  memoir,  drawn  up  by  M.  Pfeffel^  upon  the  Rights 
of  Ambassadors ;  defended,  upon  the  authority  of  Grotius 
and  Bynkershoek,  the  right  of  using  that  species  of  con- 
straint against  an  ambassador  which  did  not  interfere  with 
the  exercise  of  his  functions.  He  further  appealed  to  the 
practice  of  other  States,  as  warranting  the  step  which  had 
been  taken,  and  especially  to  that  of  Hesse-Cassel  itself, 
which  had  imprisoned  a  Dutch  ambassador,  in  order  to 
compel  him  to  render  an  account  of  a  charitable  institution 
of  which  he  had  been  the  administrator.  It  was  admitted 
that  this  attack  on  the  person  of  an  ambassador  was  indefen- 
sible, but  it  was  added  that  Holland  had  not  denied  the  juris- 
diction of  Hesse-  Cassel  in  the  matter. 

The  Landgrave  was  compelled  to  make  an  arrangement 

(n)  Hopkms  v.  De  Bobeck,  3  Dumford  and  East  Reports,  p.  79. 

(o)  Ibid. 

(p)  Vide  post,  Taylor  v.  Best,  23  Law  Journal,  N.  S.  C  P.  p.  8P. 
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With  the  creditors  of  the  Baron  de  Wrech,  before  that 
minister  could  obtain  his  passport  (q). 

If  this  had  been  a  proceeding  between  the  States  of 
Hesse-Cassel  and  Holland,  on  the  principle  of  reciprocity  of 
practice,  it  might  have  been  justified,  but,  under  the  cir- 
cumstances, it  was  a  direct  infringement  upon  the  general 
principles  of  International  Law. 

CXCII.  The  Courts  of  Justice  in  England  have  adhered 
to  the  proper  rule  of  law  upon  this  subject.  Any  apparent 
exceptions  will  be  found  to  range  themselves  under  that 
class  of  cases  in  which  the  ambassador  has  either  been  a 
plaintiff  in  a  suit,  or  engaged  as  a  merchant  or  trader  in 
the  commerce  of  the  country  to  which  he  has  been  delegated. 
In  the  year  1694,  a  case  in  the  High  Court  of  Chancery, 
intituled  Pilkington  v.  Stanhope  (r),  was  decided  as  follows : 
"  The  plaintiff  having  brought  a  bill,  to  redeem  an  old 
mortgage,  against  the  defendant,  who  was  then  an  Ambas- 
sador at  the  Court  of  Spain,  the  defendant  obtained  an 
**  order  that  aU  proceedings  should  cease  until  his  return 
"  from  his  embassy.  The  plaintiff  moved  to  discharge  the 
**  order ,  and  upon  debate  it  was  agreed  a  protection  lies 
'^  for  an  ambassador,  quia  profecturus^  or  quia  moraturnsy 
^^  and  may  at  law  cast  an  essoin  for  a  year  and  a  day,  and 
"  may  afterwards  renew  it,  if  the  occasion  continues." 

The  Court  ordered  a  stay  of  proceedings  for  a  year  and  a 
day  from  this  time,  unless  the  defendant  should  sooner  return 
to  England. 

CXCIII.  In  1854,  an  action  {s)  was  brought  in  the 
Court  of  Common  Pleas  against  the  Secretary  of  Legation 
of  the  King  of  the  Belgians,  a  Monsieur  Drouet,  as  well  as 
other  Directors  of  a  Society  formed  in  Belgium  and  London 
for  working  the  Boyal  Nassau  Sulphate  of  Barytes  Mines. 
The  action  was  to  recover  deposits  paid  by  the  plaintiff  on 


(g)  Causes  ciUhres  du  Droit  des  OenSy  par  De  Martens^  t.  ii.  p.  110. 

(r)  2  Vemcn  Bep,  p.  817. 

(«)  Tmfhr  v.  Best  23  Law  Jourml,  N.  S.  C.  P.  p.  80. 
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shares  in  the  aboye-mentioned  society.  Before  the  writ 
issued,  in  June  1853,  M.  Drouet,  who  was  Secretary  of 
Legation  of  the  King  of  the  Belgians,  instructed  his  attorney 
to  write  to  the  attorney  for  the  plaintiff,  to  ask  if  a  writ 
was  to  be  issued,  and  if  it  was,  to  direct  that  it  should  be 
sent  to  him;  and  after  the  writ  was  issued,  M.  Drouet 
directed  his  attorney  to  enter  an  appearance,  which  he  did 
accordingly.  M.  Drouet  was  abroad  from  June  till  the 
beginning  of  December,  on  the  duties  of  his  office,  and  in 
the  meantime  the  action  proceeded.  M.  Drouet  pleaded 
the  general  issue  by  his  attorney.  Notice  of  trial  was 
given  for  the  20th  of  December,  and  a  special  jury  was 
obtained  on  the  application  of  M.  Drouet.  On  M.  Drouet's 
return  to  England,  in  December,  his  attorney  took  out  a 
summons  to  stay  all  proceedings,  or  to  strike  out  his  name 
from  the  proceedings  in  the  action,  on  the  ground  of  his  pri- 
vilege as  a  public  minister.  The  summons  was  heard  before 
Talfourd  J.,  who  ordered  proceedings  to  be  stayed  till  the 

fifth  day  of  next  term 

Lord  Chief  Justice  Jervis  said :  "  There  is  no  doubt 
''  that  the  defendant,  M.  Drouet,  fills  the  office  of  a  public 
"  minister,  such  as  the  privilege  contended  for  will  attach 
*'  to ;  and  I  think  it  equally  clear  that,  if  the  privilege  do 
*^  attach,  as  it  undoubtedly  does  attach  to  the  character  of 
"  minister,  it  is  not,  in  the  case  of  a  minister,  interfered 
"  with  or  abandoned  by  the  circumstance  of  trading,  as  it 
"  would  be  if  the  claim  were  set  up  in  respect  of  the  privi- 
*^  leges  of  a  servant  of  the  ambassador,  under  the  statute  of 
*^  Anne  (t).  If  an  ambassador  or  minister  violate  the 
"  character  in  which  he  is  delegated  to  this  country,  by 
*^  entering  into  commercial  transactions,  that  raises  a 
"  question  between  the  country  to  which  he  is  sent  and  the 
country  from  which  he  is  sent ;  but  he  does  not  thereby 
lose  any  privilege  to  which  he  may  be  entitled,  the  privi- 
lege being  a  general  privilege,  and  the  limitation  attached 

(0  Vide  pott. 
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'*  to  the  privilege,  by  reason  of  trading,  being  confined  by 
"  the  statute  of  Anne  to  the  case  of  servants  of  the  ambas- 
"  sador,  who  may  lose  the  privilege.  .... 
**  Admitting  therefore,  that  the  applicant  in  this  case  is  a 
"  person  entitled  to  the  general  privilege,  which  he  has  not 
"  lost  by  any  trading  transactions  into  which  he  may  have 
'^  entered ;  if  such  be  established  to  the  satisfaction  of  the 
**  Court,  the  question  is,  whether  he  is  entitled,  under  all 
"  the  circumstances  of  the  case,  to  the  privilege  which  he 
now  claims.  Now,  although  it  is  admitted  that  no  pro- 
cess against  person  or  goods  can  be  available  against  the 
person  or  goods  of  an  ambassador  or  minister,  no  case  has 
^*  been  cited  to  show  that  an  application  like  this,  to  stay 
*^  all  the  proceedings  in  an  action  against  such  a  person,  is 
"  available  in  the  Courts  of  this  country.  On  the  contrary, 
*^  it  appears,  on  examination,  that  in  the  case  of  servants, 
''  and  the  same  principle  must  apply  with  reference  to 
"  ministers,  the  practice  has  been  not  to  stay  all  proceedings, 
"  but  to  relieve  the  person  of  the  servant  from  the  vexation 
"  of  service  of  process,  or  of  bail,  and  the  applications  have 
'^  hitherto  been,  as  far  as  I  can  understand  them,  where  the 
"  party  has  been  arrested,  to  discharge  him  from  the  arrest 

"  on  entering  a  common  appearance 

^'  It  is  contended,  and  perhaps  it  is  undoubted,  that  an  am- 
'^  bassador  or  minister  has  a  privilege  from  suit,  or,  at  all 
*'  events  from  such  suits  as  ultimately  result  in  the  taking 
'^  of  his  person,  or  of  his  goods  necessary  for  his  state  or 
"  comfort ;  and  that  he  cannot  be  compelled,  in  invitum  or 
"  involuntarily,  to  enter  into  litigation  in  a  country  in  which 
^^  he  is  resident ;  but  it  is  admitted  by  all  the  foreign  jurists, 
^^  that  where  suits  can  be  founded  without  attacking  the 
"  personal  liberty  or  comfort,  or  interfering  with  the  per- 
'*  sonal  privileges  of  the  individual,  they  may  proceed." 

Mr.  Justice  Maule  said :  ^'  I  think,  on  the  ground  that 
'^  M.  Drouet  has  appeared  in  this  action,  and  allowed  it  to 
''  go  through  certain  stages,  this  application  ought  to  fail. 
^'  It  is  a  grave  question  whether  an  ambassador,  or  public 
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"  minister,  which  M.  Drouet  undoubtedly  is,  is  so  far  pro- 
**  tected  as  not  to  be  liable  in  any  manner,  supposing  him 
"  to  object  to  the  jurisdiction.  That  question  is  not  decided 
by  any  legal  determination  in  this  country,  nor,  as  far  as 
judicial  determinations  go,  do  we  find  it  so  determined 
elsewhere.  With  respect  to  mere  cases  in  which  a  special 
^^  application  was  made  under  the  5th  section  of  the  statute 
"  of  Anne,  they  were  cases  in  which  servants  of  am- 
'^  bassadors,  who  had  been  sued  and  arrested,  were  dis* 
**  charged  on  common  bail.  Now,  there  is  a  great  distinction 
'^  between  an  ambassador  and  the  domestic  servant  of  an 
'^  ambassador.  The  ambassador  has  a  privilege,  and  the 
"  privilege  of  his  domestic  servant  is  not  the  privilege  of  the 
'^  servant  himself,  but  of  the  ambassador,  and  is  based  on  the 
"  ground  that  the  arrest  of  the  domestic  servant  might  inter- 
"  fere  with  the  comfort  or  state  of  the  ambassador.  Where 
'^  these  are  not  interfered  with  at  all,  the  ambassador  is  not 
'*  interfered  with  by  the  suit :  and  the  servant  has  no  privi- 
lege except  that  which  arises  from  the  privilege  of  the 
ambassador.  It  is  an  important  point,  and  one  fit  to  be 
very  gravely  considered  when  it  fairly  arises,  whether  an 
'^  ambassador  is  liable  to  be  sued  by  process  not  affect- 
**  ing  his  person  or  his  goods ;  whether  by  such  a  process 
"  he  can  be  brought  unwillingly  into  the  Courts  of  this 
**  country,  and  have  his  rights  determined  on,  perhaps  even 
*^  so  as  to  interfere  with  his  comfort.  A  man  could  not 
"  stand  by  and  without  care  allow  a  suit  to  be  determined 
'^  on  which  the  decision  would  be  binding  upon  him ;  and 
"  therefore  it  may  well  be  questioned  whether  the  privilege 
"  of  the  ambassador  is  not  as  extensive  as  the  text  of  Blacks 
"  stone  {x)  alleges  it  to  be  "  (y). 

CXCIV.  In  some  countries  the  immunity  of  the  am- 
bassador has  not  been  left  to  rest  upon  the  general  recog- 
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(x)   Vide  post,  next  page. 

(y)  See  note  to  Mottyn  v.  Fahriga»^  Smithes  Leading  Ca$e$,  voL  i.  p. 
709  (ed.  1870). 
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nition  of  International  Law  by  the  Municipal  Law,  but  has 
been  made  the  subject  of  express  enactment. 

In  England,  Blackstone  observes  (z)  that  so  few  cases  (if 
any)  had  arisen,  wherein  the  privilege  was  either  claimed 
or  disputed,  even  with  regard  to  civil  suits,  that  our  law 
books  are  (in  general)  quite  silent  upon  it  previous  to  the 
reign  of  Queen  Anne,  when  an  ambassador  from  Peter  the 
Great,  Czar  of  Muscovy,  was  actually  arrested,  and  taken 
but  of  his  coach,  in  London  (a),  for  a  debt  of  50/.,  which  he 
had  there  contracted.  Instead  of  applying  to  be  discharged 
upon  his  privilege,  he  gave  bail  to  the  action,  and  the  next 
day  complained  to  the  Queen.  The  persons  who  were  con- 
cerned in  the  arrest  were  examined  before  the  Privy 
Council,  of  which  the  Lord  Chief  Justice  Holt  was  at  the 
same  time  sworn  a  member  (£),  and  seventeen  were  com- 
mitted to  prison  (c),  most  of  whom  were  prosecuted  by  in- 
formation in  the  Court  of  Queen's  Bench,  at  the  suit  of  the 
Attorney-General  (d),  and  at  their  trial  before  the  Lord 
Chief  Justice  were  convicted  of  the  facts  by  the  jury  («)  j 
reserving  the  question  of  law,  how  far  those  facts  were 
criminal,  to  be  afterwards  argued  before  the  judges ;  which 
question  was  never  determined.  In  the  meantime,  the  Czar 
resented  this  affront  very  highly,  and  demanded  that  the 
Sheriff  of  Middlesex,  and  all  others  concerned  in  the  arrest, 
should  be  punished  with  instant  death  (f).  But  the  Queen 
directed  her  Secretary  to  inform  him,  "  that  she  could  in- 
flict no  punishment  upon  any  the  meanest  of  her  subjects, 
unless  warranted  by  the  law  of  the  land ;  and  therefore 
was  persuaded  that  he  would  not  insist  upon  im- 
"  possibilities  "  (ff).  To  satisfy,  however,  the  clamours  of 
the  foreign  ministers  (who  made  it  a  common  cause),  as  well 


(z)  Stephens"  (Bkickstme's)  Comm.  ii.  pp.  600-502  (ed.  1868). 

(a)  July  21  y  1708 ;  Bayer's  Annals  of  Queen  Anne, 

lb)  July  26,  1708  ;  ibid.  (c)  July  26  and  29,  1708 ;  ibid. 

{d)  October  23, 1708 ;  ibid.  (e)  February  14, 1708 ;  ibid. 

(/)  September  17. 1708;  ibid. 

ig)  January  11, 1708  j  ibid;  Mod.  Un.  Hist.  xxxv.  464. 
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as  to  appease  the  wrath  of  Peter^  a  bill  was  brought  into 
Parliament  (h),  and  afterwards  passed  into  a  law  (t),  to 
prevent  and  punish  such  outrageous  insolence  for  the  future. 
And  with  a  copy  of  this  Act  elegantly  engrossed  and  illu- 
minated^ accompanied  by  a  letter  from  the  Queen^  an 
Ambassador  Extraordinary  (J)  was  commissioned  to  appear  at 
Moscow  (k)y  who  declared^  '^  that  though  her  Majesty  could 
^  not  inflict  such  a  punishment  as  was  required^  because  of 
*'  the  defect  in  that  particular  of  the  former  established 
''  constitutions  of  her  kingdom,  yet,  with  the  unanimous 
''  consent  of  the  Parliament,  she  had  caused  a  new  Act  to 
"  be  passed,  to  serve  as  a  law  for  the  future."  This  humiliat- 
ing step  was  accepted  as  a  fiill  satisfaction  by  the  Czar ;  and 
the  offenders,  at  his  request,  were  discharged  from  all 
further  prosecution  (/). 

CXCV.  The  North  American  United  States  passed  a 
statute  (April  30,  1790),  containing  provisions  similar  to 
those  of  the  statute  of  Anne,  which  has  just  been  mentioned, 
and  the  decisions  of  the  tribunals  of  the  United  States  have 
been  pretty  much  in  accordance  with  those  of  the  courts  of 
justice  in  England  (971). 

CXCVI.  In  France  (w)  before  1789,  the  ambassadorial 
privileges  were  not  sanctioned  by  any  law,  but  rested  on 
the  recognition  of  usage.  In  that  year  the  Constituent 
Assembly,  in  answer  to  an  address  presented  to  them  by  the 
corps  diplomatique y  declared  the  inviolability  of  these  im- 
munities. On  March  3,  1794,  the  National  Convention 
decreed    that   all   questions   relating   to  these  immunities 


(A)  Com,  Joum,  December  23, 1708. 

(•)  April  21, 1709 ;  Bayer,  ibid. 

ij)  Mr.  Whitworth,  afterwards  Lord  Whitworth. 

(Aj)  January  8, 1709 ;  JBoyer,  ibid. 

(I)   Vide  ante,  decisions  on  cases  arising  under  this  statute. 

{m)  See  United  States  v.  Hand,  2  Washington  {American)  C.  C.  Bep. 

436. 

Dupont  V.  Pichon,  4  Dallas  (American)  Rep.  p.  321. 

(n)  FcsUx,  1.  IL  t.  ii  c.  IL  8,  219. 
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should  be  referred  to  the  Committee  of  PubKc  Safety.  At 
the  present  time  all  complaints  upon  this  subject  are 
addressed  to  the  Minister  for  Foreign  Affairs.  In  theprojet 
of  the  Code  Civily  there  followed  upon  the  third  article  an 
exceptional  provision  in  these  words: — "Les  Strangers 
revStus  d'un  caract^re  repr^sentatif  de  leur  nation,  en 
quality  d'ambassadeurs^  de  ministres,  d'envoj^s,  ou  sous 
quelque  autre  denomination  que  ce  soit,  ne  seront  point 
^'  traduits,  ni  en  matidre  civile,  ni  en  matiSre  criminellej 
*'  devant  les  tribunaux  de  France.  II  en  sera  de  mSme  des 
**  Strangers  qui  composent  leur  famille  ou  qui  seront  de 
**  leur  suite."  But  this  article  was  rejected  by  the  Conseil 
d^Utaty  upon  a  suggestion  of  the  elder  Portalis  that "  ce 
^*  qui  regarde  les  ambassadeurs  appartient  au  droit  des  gens ; 
^'  nous  n'avons  point  a  nous  en  occuper  dans  une  loi  qui 
"n'est  que  de  regime  int6rieur"(o).  Therefore  the  14th 
article  of  the  Code  only  provides  for  obligations  contracted 
between  a  French  subject  and  an  individual  foreigner; 
nevertheless  the  provision  in  the  projet  is  considered  by  the 
legal  authorities  in  France  as,  by  usage  at  least,  a  part  of  the 
law  of  the  land. 

CXCVII.  Spain  possesses  various  laws  upon  this  sub- 
ject: one  relative  to  the  immunity  of  ambassadors  from 
taxes,  another  relative  to  their  debts,  by  which  it  should 
seem  that  proceedings  may  be  taken  before  the  Spanish 
tribunals  against  ambassadors  for  debts  contracted  during 
the  time  of  their  mission,  but  not  on  account  of  antecedent 
obligations,  a  municipal  regulation  which  is  inconsistent 
with  the  principles  of  International  Law  upon  this  subject. 
Another  law  suppresses  the  right  of  asylum  in  the  hotel, 
and  another  provides  that  only  natives  may  represent  the 
kingdom  of  Spain  at  foreign  Courts  (/?). 

(o)  Fcelix,  ibid, ;  LocrS,  Legislation  civile,  t.  i.  p.  680,  No,  11 ;  t.  ii.  p. 
45,  No.  21 ;  le  vneniej  Esprit  du  Code  Napoleon,  t.  i.  p.  210.  ItSpertoiref 
6°  Ministre  puhlic,  8.  6,  s.  4,  art.  3  (4*  ^it.  t.  viii.  p.  201). 

(p)  Foelix,  1.  ii.  t.  ii.  c.  ii.  8.  220. 

RtcopUacion  de  LeyeSf  L  iz.  t.  81, 1.  4. 

Mortem,  C.  C.  t.  ii.  pp.  363,  866,  361,  362, 364. 
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CXC  VIII.  Portugal  has  a  law  of  John  IV.  (y),  renewed 
under  John  V.,  to  the  same  effect  as  that  of  Spain^  with 
respect  to  the  debts  and  contracts  of  the  ambassador. 

CXCIX.  Bussia  has  enacted  that  all  disputes  against 
any  member  of  the  Embassy  must  be  transmitted  to  the 
Minister  for  Foreign  Affairs,  and  that  no  judgment  can  be 
put  in  force  without  the  precincts  of  the  hotels  except 
through  the  intervention  of  that  Minister ;  all  persons 
attached  to  the  Embassy  and  all  foreign  couriers  are  exempt 
from  the  obligation  of  being  furnished  with  a  Sussian 
passport^  and  from  being  inspected  by  the  custom*house 
ofBcers. 

All  members  of  the  corps  diplomatique  are  allowed  to 
introduce  their  moveables  free  from  duty,  and  to  receive 
those  which  may  be  addressed  to  them  during  the  first  year 
of  their  residence  in  Bussia  upon  the  same  terms  (r). 

CC.  With  respect  to  the  German  Powers,  Austria  has 
enacted  that  all  persons  belonging  to  the  Embassy  shall 
enjoy  the  privileges  conferred  upon  them  by  the  principles  of 
International  Law  and  Public  Treaties  (*). 

The  Bavarian  Code  provides  that  all  persons  enjoying 
ambassadorial  rights  are  exempt  from  the  ordinary  juris- 
diction of  the  tribunals  of  the  country  {t). 

The  Prussian  Code  enacts  that  all  persons  belonging  to 
the  embassy  shall  be  entitled  to  those  immunities  which 
International  Law  and  existing  Treaties  have  conferred 
upon  them;  that  Prussian  subjects,  who,  with  the  per- 
mission of  their  Sovereign,  have  been  accredited  as  ministers 


{q)  A.D.  1C40-1660. 

(r)  La  Retme  itrangh'e,  t.  i.  u,  pp.  871,  666,  648. 

FoeUx,  ibid. 

(tf)  De  Puttlingen,  Die  gesehiiche  BehancUung  der  Auddnder  in  Oester^ 
reich,  u.  s.  w.,  86.  62,  66, 116, 119. 

"Die  Gtesapdten,  die  ofientliclien  Qescliaftstrager  und  die  in  ihren 
Diensten  stehenden  Personen,  geniessen  die  in  den  oflentlichen  Vertragen 
gegriindeten  Befreyungen." — Allgemeines  biirgerliches  Gesetzbuch  fiir  die 
gesamnUen  DeiUschen  ErUdnder  der  Oesterreichischen  Monarchies  s.  39. 

if)  C.  i.  8. 11. 
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from  foreign  Courts  to  the  Court  of  Prussia^  shall  be 
subject,  80  far  as  their  private  affairs  are  concerned,  to  the 
laws  of  Prussia ;  that  ambassadors  accredited  by  Prussia  to 
foreign  Courts  are  justiciable  by  the  laws  of  the  place  of  the 
domicil  which  they  last  had,  previously  to  entering  upon  the 
discharge  of  their  diplomatic  duties.  It  is  further  provided 
that  no  reigning  German  Prince  or  Ambassador  shall  be 
subject  to  arrest  by  any  Prussian  tribunal,  unless  there  has 
been  a  special  reservation  upon  the  subject  made  with  re- 
spect to  them  previously  to  their  reception  at  Court  («)- 

CCI.  The  ancient  States-General  of  the  Netherlands 
made  an  edict  to  the  effect  that  no  persons  attached  to  an 
embassy,  on  their  arrival  or  on  their  departure,  or  on  their 
passage  through  the  country,  should  be  liable  to  be  arrested, 
or  to  be  proceeded  against  on  account  of  any  debts  con- 
tracted therein. 

A  similar  law  prevails  in  Denmark  (x). 

ecu.  Among  the  privileges  which  the  usage  of  nations 
has  imparted  to  the  ambassador,  and  which  are  not  derived 
from  the  reason  of  the  thing,  is  the  exemption  of  his  person 
and  his  personalty  from  taxation.  He  is,  moreover,  gene- 
rally exempt  from  the  payment  of  dutieil  upon  articles  im- 
ported for  the  use  of  himself  or  of  his  family  (y). 

CCIII.  Different  nations,  however,  adopt  different  regu- 
lations, both  as  to  the  amount  of  this  free  importation, 
and  as  to  the  time  when  it  is  permitted.  Many  nations 
limit  it  to  a  fixed  sum  during  the  continuance  of  the 
embassy. 

It  has  been  holden,  however,  in  England  that  the  estate 
of  an  ambassador  or  attache  to  a  legation,  domiciled  in  this 
country,  is  not  exempt  from  legacy  duty.     Such  a  func- 


(u)  AUgemeines  Landrecht  fur  die  Preussischen  Staaten :  Einleitung, 
68.  36,  37,  38,  39. 

Fcdir,  ibid,  (x)  Foeliv,  ibid, 

(y)   inteaforiy  1.  279. 
Hejffter^  8.  217. 
Merlin,  ibid,  8.  y.  8. 
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tionaxy  does  not  by  his  appointment  to  an  embaesy  to  this 
country  lose  a  domicil  previously  acquired  here. 

A  testator^  whose  domicil  of  origin  was  Portugal^  came 
in  1818  to  England,  as  agent  to  a  wine  company ,  and  was  so 
employed  until  1833,  and  from  that  time  to  his  death  in 
1859  resided  in  England.  In  1857  he  was  appointed,  and 
continued  to  his  death,  an  attach^  to  the  legation  of  the 
King  of  Portugal,  in  England,  and  in  1858,  in  respect  of 
that  appointment,  he  claimed  and  obtained  exemption  of 
assessed  taxes.  In  a  testamentary  paper  he  stated  that, 
as  he  was  a  foreigner,  who  always  intended  to  return 
to  his  country,  and  was  besides  an  attach^  to  the  legation 
of  the  King  of  Portugal,  his  property  was  not  subject  to 
legacy  duty  : — It  was  holden  that  the  testator  acquired  a 
domicil  in  this  country,  and  did  not  lose  it  by  the  appoint- 
ment of  attach^,  and  that  his  estate  was  liable  to  legacy 
duty  (z). 

The  Roman  Law  (a)  compelled  the  legate  to  pay  duty  on 
articles  which  he  brought  with  him,  but  allowed  him  an  ex- 
emption  upon  articles  procured  ^^  ex  Romano  solo  "  for  the 
purpose  of  transmission  to  his  own  country. 

This  inununity  is  never  extended  to — 

1.  Real  property; 

2.  To   personalty  unconnected    with   the  ambassadorial 

character. 

3.  And  very  seldom,  if  ever,  to  tolls  and  postages ;  and 

generally  speaking,  it  is  clear  that  this  class  of 
privileges  cannot  be  considered  (^)  as  resting  on 
an  unalterable  basis. 


(a)  Attaniey-Oenetal  v.  Kent,  31  L,  J,  N.  S.  p.  891. 

(a)  "  A  legatis  gentium  deTOtarum,  ex  his  tantum  speciebus  quas  de 
lociB  propriia  unde  conveniunt,  hue  deportant  octavarii  vectigal  accipiant, 
quas  yero  ex  Romano  solo  (qusQ  sunt  tamen  lege  concessee)  ad  propria 
deferunt,  has  habeant  a  prsestatione  immunes  ac  liberas." — Cod,  1.  iv. 
t.  61,  8. 

(b)  **  Im  Allgeuieinen  kann  daher  von  einem  feststellenden  volker- 
rechtlichen  Privilegium  hinsichtlich  dieses  Punctes  keine  Rede  seyn." — 
jffejffler,  ibid. 
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CCIV.  The  house,  or,  as  it  is  usually  called,  the  hotel, 
of  the  ambassador  is  by  universal  consent  inviolable,  and 
inaccessible  to  the  ordinary  officers  of  justice  or  re- 
venue (c). 

The  same  remark  applies  to  his  carriage.  Upon  this 
valuable  and  necessary  immunity  was  at  one  time  grafted 
the  monstrous  and  unnecessary  abuse  of  what  was  called  the 
Right  of  Asylum.  In  other  words,  the  hotel  was  to  be  a 
place  of  refuge  for  offenders  against  the  law  of  the  State  in 
which  it  was  situated.  Bynkershoek  {d)  is  clearly  right  in 
pronouncing  that,  whether  common  sense,  the  reason  of  the 
thing,  or  the  end  and  object  of  embassies  be  considered, 
there  is  not  even  that  faint  colour  of  reason  which  the  most 
absurd  pretensions  can  generally  put  forth,  to  be  alleged  in 
favour  of  such  a  custom.  History  teems  with  examples  of 
the  evil  consequences  resulting  from  this  absurd  privilege, 
which  was  often  extended  from  houses  to  whole  districts  and 
quarters  of  the  town,  as  at  Borne  and  Madrid  (e). 

It  is  true  that  those  States  which  have  allowed  this  abuse 


(c)  WicquefoHf  1.  8.  28 :  "La  maison  et  les  domestiques  de  rambas-* 
sadeur  sont  inviolables.*' — p.  414. 

Bynk,  ibid.  c.  xxi. :  "  JEdea  legati  an  praebent  asylum." 

Vaitelfl,  iv.  c.  ix.  s.  117:  "  L'ind^pendance  de  rambassadeur  serait 
fort  imparfaite,  et  sa  surety  mal  stabile,  si  la  maison  ou  il  loge  ne  jouissait 
d'une  enti^re  franchise,  et  si  elle  n'^tait  pas  inaccessible  au.v  ministres 

ordinqires  de  la  justice La  maison  d'un  ambassadeur  doit 

etre  a  convert  de  toute  insulte  sous  la  protection  particuli^re  des  lois  et 
du  droit  des  gens:  I'insulter,  c'est  se  rendre  coupable  envers  Tdtat  et 
envers  toutes  les  nations." 

MerliUf  ibid,  v.  3. 

(rf)  "Omnia  legat<)rum  privilegia,  quibus  utuntur  ex  tacito  gentium 
consensu,  non  alio  fine  com  partita  sunt,  quam  ut  tuto,  sine  remora,  sine 
impedimento  cujusquam,  officio  suo  fungantur.  Possunt  autem  tuto  fungi, 
etiamsi  facinorosos  non  recipiant,  nee  occultent,  nee  Principi,  apud  quern 
sunt,  iutervertiint  jurisdictionem,  non  in  sui  vel  suorum,  at  tertii,  ad  se 
non  pertinentis,  gratiam.  Sod  ejusmodi  haec  sunt,  ut  vix  seriam  disputa- 
tionem  desiderent." — Bynk.  ibid, 

(e)  "The  Polish  Ambassador  at  Rome  in  1680,  the  Spanish  in  1082, 
the  English  in  1686,  voluntarily  renounced  these  exorbitant  and  mis- 
chievous privileges." — Miruss,  s.  301, 

VOL.  II.  R 
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are  bound  to  give  notice  of  their  intention  to  abolish  it  pre- 
viously to  the  reception  of  the  ambassador  (/ ).  But  it  is  also 
true  that  there  can  be  no  prescriptive  right  in  any  nation  to 
demand  a  continuance  of  this  obstacle  to  good  order,  justice 
and  peace,  wholly  unconnected  as  it  is  with  the  maintenance 
of  the  security  or  dignity  of  embassies.  And  every  Govern- 
ment must  agree  with  the  wish  of  the  learned  Merlin  (ff)y 
that  such  a  nuisance  should  be  universally  abolished. 

No  one  can  declare  more  strongly  than  Grotius  that  the 
jus  asyli  is  no  i^^^  juris  gentium,     ^^  Ipse  autem  legatus  an 

jurisdictionem  habeat  in  familiam  suam,  et  an  jus  asyli  in 

domo  sua  pro  quibusvis  eo  confugientibus  ex  concessione 
^^  pendet  ejus  apud  quem  agit.  Istud  enim  juris  gentium  non 
''  est''{h). 

In  1726,  the  Duke  of  Ripperda,  the  First  Minister  of 
Philip  v.,  took  refuge  in  the  hotel  of  Lord  Stanhope,  the 
English  Ambassador  at  Madrid.  The  King  asked  for  the 
opinion  of  the  Council  of  Castile,  the  first  tribimal  in  the 
kingdom,  whether,  without  a  violation  of  International  Law, 
he  had  a  right  to  take  his  subject  Bipperda,  accused  of  high- 
treason,  by  force,  if  other  means  were  of  no  avail,  from  the 
hotel  of  the  English  Ambassador; — the  answer  was  in  the 
affirmative,  and  Ripperda  was  accordingly  taken  by  force 
from  the  hotel,  and  his  papers  were  seized  at  the  same  time. 


(/)  Wicquefortf  citing  the  instance  of  certain  conspirators  seized  by  the 
Venetian  Government  in  the  house  of  the  French  Ambassador,  and  the 
answer  with  respect  to  it  made  by  the  Venetian  Ambassador,  that  he 
would  deliver  up  to  justice  any  French  rebels  that  took  refuge  in  his 
hotel,  adds :  **  On  pent  dire  sur  cet  exemple,  que,  suivant  le  droit  des  gens, 
la  maison  de  Tambassadeur  ne  peut  donner  sdret^  qvCk  lui  et  k  ses  dome»- 
tiques,  et  ne  peut  servir  d'asyle  aux  strangers  que  du  consentement  du 
souverain  du  lieu,  qui  peut  estendre  ou  restreindre  ce  privily  comme  il 
▼eut :  parce  qyCil  nefait  pas  partie  du  droit  des  ^c?i«."— -S.  28,  p.  414. 

Of)  "  On  voit  par  ces  details,  que  le  droit  d'asyle  est,  i  T^ard  dea 
h6tel6  des  ambassadeurs,  une  source  perp<Stuellc  de  dissensions  et  de 
querelles.  Le  bien  des  nations  demanderait,  sans  doute,  qu'on  Tabolit 
tout-ik-fait :  et  cela  parait  d'autant  plus  raisonnable,  qu'il  y  a  plusieurs 
dtats  dane  lesquels  il  n'est  point  connu.'' — Merlin,  ibid, 

(h)  L.  ii.  c.  18,  viii.  2. 


EMBASSY — KIQHT   OF    ASYLUM.  243 

The  British  Government,  of  which  the  Duke  of  Newcastle 
was  then  prime  minister,  complained  bitterly  of  this  act,  and 
demanded  reparation  for  an  alleged  insult  to  the  ambassador; 
the  complaint,  however,  was  founded  rather  upon  the  manner 
in  which  the  act  was  done  than  upon  a  claim  for  the  right,  on 
the  part  of  the  ambassador,  to  have  retained  the  refugee. 
Spain  refused  to  make  any  reparation,  and  asserted  boldly 
the  legality  of  what  she  had  done.  The  diflference  between 
the  two  nations  increased  in  bitterness  till,  in  the  next  year, 
war  upon  other  grounds  broke  out  between  them.  It  would 
seem  to  follow,  from  the  principles  which  have  been  laid 
down,  that  Spain  was  not  guilty  of  any  violation  of  Inter- 
national Law  (e). 

CCV.  In  1747,  a  Swedish  merchant  of  the  name  of 
Springer,  accused  of  high-treason,  took  refuge  in  the  hotel  of 
the  English  Ambassador,  Colonel  Guideckens,  at  Stockholm. 
The  ambassador  refused  to  surrender  him;  the  Swedish 
Government  surrounded  his  house  with  troops,  searched 
everybody  who  entered  it,  and  caused  the  carriage  of  the 
ambassador,  when  he  left  the  hotel,  to  be  followed  by  a 
guard.  Guideckens  surrendered  Springer  under  a  protest  as 
to  the  violence  done  to  his  ambassadorial  privilege.  England 
demanded  reparation,  and  Sweden  steadily  refused  to  give 
it,  and  the  ambassadors  from  the  two  Courts  were  mutually 
withdrawn. 

It  seems  clear  that  the  conduct  of  Sweden  was  in  accord- 
ance with  the  principles  of  International  Law  (j), 

CCYI.  It  sometimes  happens  that  a  State  authorises  a 
foreign  State  to  acquire,  within  its  territory,  by  purchase,  a 
residence  for  its  ambassador,  and  allows  such  residence  to 
be  vested  in  the  Government  of  the  country  which  accredits 
the  ambassador  (k). 


(t)  De  MaHens,  C.  C.  i.  174.  (j)  Ibid.  i.  326. 

(k)  Act  of  the  British  Parliament  "  to  authorise  the  purchase  hj  the 
Prussian  Minister  of  a  residence  in  England  for  the  use  of  the  Prussian 
Legation,  and  to  regulate  the  future  holding  of  the  same/' — 18  &  14  Vict* 
c.  ill — Hertslet's  Treaties,  vol.  viii.  p.  866. 
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CCVII.  So  long,  however,  as  the  ambassador  does  not 
convert  his  hotel  into  a  place  of  refage  for  offenders  against 
the  laws  of  the  State,  he  has  a  right  to  enjoy  the  most  per- 
fect and  uncontrolled  liberty  of  action  within  (/)  the  pre- 
cincts of  his  hotel. 

It  seems  a  corollary  from  this  proposition  that  he  should 
be  entitled  to  exercise  privately  the  rites  of  his  own  religion, 
though  it  be  at  variance  with  that  of  the  Law  of  the  State 
in  which  he  is  resident  (m). 

CCVIII.  Strictly  speaking,  however,  this  privilege  is 
confined  to  himself,  his  suite,  and  his  fellow-countrymen 
commorant  in  the  foreign  land ;  for  although  he  cannot  be 
prevented  from  receiving  native  subjects  who  come  to  his 
hotels  yet  it  is  competent  to. the  State  (n)  to  prohibit  them 
from  going  to  the  ambassador's  hotel  for  this,  or  indeed  for 
any  purpose.  According  to  Wicquefort,  the  State  might 
require  that  the  religious  services  be  performed  in  the  native 
language  of  the  ambassador.  This,  however,  does  not 
appear  to  be  a  tenable  position.  The  sanctity  of  the  hotel 
must  be  violated,  in  order  to  ascertain  the  language,  and 
certainly  there  never  could  have  been  any  semblance  of 
reason  for  preventing  the  ambassador  or  his  chaplain  from 
the  use  of  the  universal,  or  Latin,  language  in  their  devo- 
tions. This  restraint  by  the  State  must  be  placed,  if  at  all, 
upon  her  own  subjects. 

CCIX.  Since  the  period  of  the  Reformation,  general  In- 
ternational usage  has  sanctioned  the  right  to  exercise  private 
domestic  religious  rites  in  the  hotel,  which,  so  long  as  they 
are  strictly  private,  seem  to  claim  the  sanction  of  natural  as 
well  as  conventional  International  Law.  Two  conditions, 
however,  have  formerly  accompanied  the  permission  to  exer- 
cise this  right — one,  that  it  should  be  permitted  to  only  one 
minister  at  a  time  from  one  and  the  same  court ;  another 

(/)   Wicquefort,  ibid.  as.  416,  418. 
(m)  Martens,  88.  224,  5,  6,  generally  on  this  subject, 
(n)  Martens,  8.  225.    Permission  even  for  foreigners  belonging  to  a 
third  country  to  attend  has  been  the  subject  of  treaties. 
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that  there  should  not  be  already  a  public  or  private  exercise 
of  the  religion  existing  and  sanctioned  without  the  precincts 
of  the  hotel. 

Having  regard  to  this  latter  condition^  the  Emperor 
Joseph  II.,  having  granted  to  the  Protestants  at  Vienna  the 
liberty  of  meeting  for  the  private  exercise  of  their  devotion^ 
insisted  on  the  chapels  of  the  Protestant  ambassadors  being 
closed. 

There  does  not,  however,  seem  to  be  any  foundation  in 
principle  for  this  very  arbitrary  act;  more  especially  as 
Protestant  is  a  mere  term  of  negation,  under  which  are 
included  worshippers  of  very  different  tenets. 

CCX.  The  only  sound  principle  of  law  on  this  subject 
is  that  already  mentioned,  viz. : — Religious  rites  privately 
exercised  within  the  ambassadorial  precincts,  and  for  his  suite' 
and  countrymen,  ought  not  to  be  interfered  with. 

The  erection  of  a  chapel  or  church,  the  use  of  bells,  and 
of  any  national  symbol,  is  a  matter  entirely  of  permission 
and  comity. 
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CHAPTER  IX. 

AMBASSADORS. — DIFFERENT  CLASSES  OF   PUBLIC 

MINISTERS. 

CCXI.  The  Bomans^  and  indeed  the  ancients  generally, 
recognised  but  one  class  of  diplomatic  agents,  whom  they 
usually  designated  by  the  terms  oratores  or  legati. 

In  Europe  these  terms  found  their  translation  at  first  in 
the  generic  term  of  Ambassadors  (a),  or  in  some  equivalent 
designation  of  a  single  class.  Since  the  fifteenth  or  sixteenth 
century,  the  refinements  and  the  vanity  (b)  of  European 
Courts  have  introduced  various  grades  of  diplomatic  agency 
into  the  positive  Law  of  Nations,  which  are  only  so  far  of 
importance  inasmuch  as  different  ceremonial  privileges  are 
attached  to  the  different  degrees  of  legation. 

But  to  the  accredited  public  minister  of  every  State,  what- 
ever be  his  designation,  the  rights  of  inviolability  and  the 
privileges  of  exterritoriality  appertain  with  equal  certainty 
and  strength  (c). 


(a)  Ambassadeurs,  EtnbaxadoreSf  Ambasciatori :  perhaps  from  the 
Spanish  embiar,  to  send^  or  more  prohahly^  regard  being  had  to  the 
similarity  of  the  word  in  various  languages,  from  atribactus  (Botschafter, 
Oesandte), 

(fi)  And  the  economy,  it  should  seem,  less  expense  and  state  being  ne- 
cessary for  the  minister  of  inferior  rank.  According  to  Vattel,  Louis  XI. 
set  the  example. — L.  iv.  c.  vi.  s.  69. 

There  have  been  two  classes,  Kliiher  says,  since  the  beginning  of  the 
sixteenth,  and  three  since  the  beginning  of  the  eighteenth  century. — 
S.  179. 

(c)  "  Legati  varia  nunc  nomina  rem  ipsam  idem  sunt." — Bynk,  De 
Faro  Leg.  c.  1. 

'^  Quiecunque  autem  legatorum  nomina  sint  et  queecunque  legatio  sive 
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CCXII.  Equally  unknown  to  the  ancients  was  the  modem 
distinction  of  Ordinary,  or  Resident  (rf),  and  Extraordinary 
Ambassadors. 

The  Romans,  safe,  as  they  reasonably  concluded,  in  the 
vastness  of  their  empire,  from  foreign  invasion,  and  having 
but  little  commerce  with  other  nations,  neither  required  nor 
instituted  any  resident  embasssy  in  foreign  countries. 

CCXIII.  The  breaking  up  of  this  vast  empire  into  various 
kingdoms  introduced  that  necessity,  which,  under  the  gigantic 
domination  of  Rome,  had  not  existed. 

It  was  not,  however,  till  after  the  Peace  of  Westphalia 
(1648)  that  the  institution  of  permanent  embassies,  though 
beginning,  contemporaneously  with  standing  armies,  to  take 
root  soon  after  the  fifteenth  century,  can  be  said  to  have  be- 
come the  established  practice  of  nations  (e).  It  was  about  this 
period  that  the  rights  of  legation  began  to  be  ascertained 
with  the  careful  minuteness  which  distinguishes  this  part  of 
positive  International  Law. 

CCXI V.  Before  theclose  of  the  fifteenth  century,  a  second 
order,  and  during  the  eighteenth  century,  a  third  order,  of  di- 
plomatic agents  appears  to  have  sprung  up  (/) ;  and  since  the 
Congress  of  Vienna,  in  1815,  and  the  protocol  of  Aix-la- 
Chapelle  (ff\  in  1818,  to  which  Austria,  France,  Great 
Britain,  Prussia,  and  Russia  were  parties,  the   diplomatic 


ordinaria,  sive  extraordinaria,  quamvis  et  pro  mittentis  et  pro  missi 
dignitate  et  titulo  alius  atque  alius  legatis  habeatur  honor,  id  tamen 
constare  debet,  si,  ut  oportet,  ex  jure  gentium  causam  SBstimemus,  legati 
personams  emper  eeque  sancte  habendam,  semper  8Bque  custodienda  jura, 
qu»  legatis,  tanquam  legatis,  debentur." — Bynk,  iind. 

All  classes  of  diplomatic  agents  have  equally  the  "jus  revocandi 
domum.*' — Ibid, 

(d)  Vattel,  1.  iv.  c.  vi.  s.  73. 

(c)   Ward,  vol.  ii.  p.  413. 

Heffter,  s.  199. 

Miruss,  8.  89. 

Ktiiber,  s.  170. 

Merlin,  Rupert.,  Mintstre  public, 

(J)  Hejjtery  s.  367,  n.  (g)  Miruss,  s.  85. 
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hierarchy  has  consisted^  technically  speaking,  of  four  orders 
classified  as  follows  : — 

The  first  class  is  composed  of  ambassadorsy  ordinary  and 
extraordinary  (A),  according  as  their  mission  be  limited  or  in- 
determinate in  point  of  time,  Papal  legates^  a  or  de  latere^ 
and  nuncios^  ordinary  or  extraordinary. 

CCXV.  All  these  diplomatic  agents  enjoy,  in  the  fullest 
manner,  the  privileges  incident  to  what  is  universally  called 
the  representative  character,  by  virtue  of  which  they  repre- 
sent their  Sovereign  or  State,  not  only  in  the  conduct  of 
affairs  at  a  foreign  court,  but  they  also  represent  {i)  the 
person  of  the  Sovereign  or  State,  and  are  by  usage  entitled, 
speaking  generally,  to  the  honours  which  the  Sovereign  or 
the  State  (if  it  could  be  conceived  to  be  present)  would 
receive. 

This  idea  of  the  full  representative  character  in  the  agent, 
had  no  doubt  its  origin  in  the  fundamental  constitution  of 
Monarchical  States,  because  it  was  possible  to  represent  the 
person  of  the  Monarch ;  but  Republican  States,  nevertheless, 
have  imitated  the  example. 

CCXVI.  Legates  a  latere  must  not  be  confounded  with 
another  class  of  Papal  agents  designated  Nuncios  (  /). 

The  legates  a  latere  are  sent  by  the  Pope  into  Roman 
Catholic  countries,  to  exercise,  in  his  name,  the  spiritual 
functions  which  depend  upon  his  recognition  as  Head  of  the 
Church. 


(ft)  E.(j.  such  as  are  sent  on  emLassies  of  congratulation,  condolence, 
or  excuse  {Miruss,  s.  86),  or  to  adjust  some  particular  dispute,  although 
there  be  a  resident  ambassador. 

Martens,  s.  193. 

(»)  Merlin  {H^p,,  Ministre  publicy  s.  1.),  however  says,  "  Nous  disons 
que,  dans  un  tel  ministre,  la  repr^ntation  est  pi*esque  parfaite,  car  elle 
ne  Test  pas  absolument :  quels  que  soient  les  honneurs  qu'on  rend  H  un 
ambassadeur,  lis  n'^alent  jamais  et  nulle  part  ceux  qu'on  rendrait  H  un 
Bouyerain  en  personne ;  et  c*est  Tembarras  de  I'^tiquette,  a  regard  d*un 
souyerain  se  trouvant  en  pays  stranger,  qui  a  fait  imaginer  fincoffnito" 

(J)  The  Legate  is  selected  from  the  cardinals,  but  not  the  Nuncio, 
Vide  pott. 

Merlin,  ibid. 
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The  nuncios  are  ambassadors  sent  to  foreign  courts  to 
represent  the  Pope  in  the  conduct  of  his  affairs,  of  whatever 
kind  they  may  be  (A). 

CCXVIT.  The  division  of  ambassadors  and  nuncios  into 
ordinary  and  extraordinary  had  its  origin  in  the  distinction 
between  permanent  or  indeterminate  missions,  and  those 
which  had  for  their  object  the  transaction  of  an  extraordinary, 
particular,  and  determinate  business. 

In  modern  practice,  however,  the  title  "  extraordinary  "  is 
given  occasionally,  as  a  title  of  greater  honour,  even  to  am- 
bassadors destined  to  a  residence,  for  an  indeterminate  period, 
at  the  court  to  which  they  are  sent  (/). 

CCXVIII.  Diplomatic  agents  of  this  first  class  can  only 
be  sent  by  States,  whether  monarchical  or  republican,  entitled 
to  royal  honours  (m).  That  is  to  say,  if  an  inferior  State 
accredit  an  ambassador  of  the  first  class,  he  will  not  be  re- 
ceived (w)  by  the  great  European  Powei-s.  It  is  impossible, 
however,  to  maintain,  as  has  been  attempted,  that  the  right 
to  send  ambassadors  is  confined  to  monarchies,  or  to  deny 
that  the  rank  of  the  ambassador,  abstractedly  speaking, 
depends  upon  the  sending  and  not  upon  the  receiving 
State  (o). 

CCXIX.  The  second  class  comprises  Envoys  {Envoges, 
Ablegatiy  Prolegati^  Inviati)  Ordinary  and  Extraordinary. 

Ministers  Plenipotentiary  (P/ew a  potentia  munitiyMinistres 
plenipotentiairesy  bevoUmachtige  Gesandten^  Minister). 

The  Austrian  Minister  at  Constantinople,  who  appears  to 
be  by  custom  exclusively  designated  as  Internvncius, 

The  Internuncio  of  the  Pope. 


(k)   Vide  post,  pt.  viii.  (/)  Martens,  ubi  supr, 

(m)    Vide  ante,  p.  62. 

in)  If  he  be  received  at  all,  it  must  be  according  to  his  credentials. — 
Vattel,  1.  iv.  c.  vi.  s.  76.     Vide  post, 
(o)  Miruss,  8.  113. 
Hefter,  s.  209. 
Martens,  s.  198. 
Vattel,  1.  iv.  c.  vi.  s.  78, 
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CCXX.  The  third,  or  intermediate  class^  created  by  the 
Conference  of  the  Five  Powers  at  Aix-la-Chapelle,  in  1818, 
is  composed  of  what  are  called  " Ministres  risidentsy^  ac- 
credited to  the  Sovereign.  Ministers  of  this  class  are 
sometimes  said  to  represent  the  affairs,  and  not  the  person 
of  their  Sovereign,  and  to  be  therefore  of  inferior  dignity  (/?). 

The  fourth,  usually  denominated  the  third  class,  includes 
ChargSsdt  Affaires  ( Geschdftstrdger)  accredited  to  the  Minister 
of  Foreign  Affairs  ;  either  such  as  are  originally  sent  and 
accredited  ad  hocy  or  who  have  been  nominated,  either  ver- 
bally or  by  writing,  ad  interim^  during  the  absence  of  the 
minister  (y),  or  accredited  to  courts  to  which  it  is  not  cus- 
tomary to  send  a  formally  constituted  minister. 

The  ceremonial  honours  to  which  this  class  may  be  entitled 
appear  doubtful,  but  they  are  entitled  to  the  immunities  of 
recognised  diplomatic  agents,  though  without  the  formal 
character  of  "  Ministers."  To  this  class  belong  Consuls  {r)y 
being  accredited  as  diplomatic  agents,  or  public  ministers^ 
such  as  are  maintained  by  the  Christian  Powers  of  Europe 
and  America  at  the  Courts  of  the  Barbary  States  or  in 
Egypt. 

CCXXI.  These  different  orders  of  ministers,  it  must  be 
observed,  can  only  be  distinguished  by  the  ceremonial 
honours  accorded  to  them;  and,  in  fact,  these  divisions, 
which  make  the  difference  of  order  depend  upon  the  dif- 
ference of  ceremonial,  are,  strictly  speaking,  illogical  (s). 


(p)  "Le  resident  ne  repr^sente  pas  la  personDe  du  prince  dans  sa 
dignity,  mais  seulement  dans  ses  aftaires." — Vattel,  1.  iv.  c.  vi.  s.  73. 

See  below,  remarks  on  his  real  identity  with  the  envoy. 

(q)  Ordinarily  the  Secretary  of  Legation. — Merlin,  ibid.  s.  1.  vi. 

Martens,  s.  194. 

Eluber,  s.  182. 

Martens,  s.  104. 

(r)  ''  Si  ce  prince  envoie  un  agent  avec  dee  lettres  de  cr6ance,  et  pour 
affaires  publiques,  Tagent  est  d^  lors  ministre  public :  le  titre  n*y  fait 
rien." — Vattel^  1.  iv.  c.  vi.  s.  76. 

(«)  There  is  much  truth  in  M,  Pinheiro  Ferretra's  remarks  on  this 
point. — ^Note  to  192nd  section  of  Martens, 
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For  if,  upon  this  principle  of  distinction,  it  were  asked 
why  the  ambassador  enjoyed  greater  honours  than  the  envoy, 
it  must  be  answered,  because  the  former  belongs  to  the  first, 
and  the  latter  to  the  second  class ;  and  if  it  were  asked  why 
the  former  belonged  to  the  first,  and  the  latter  to  the  second 
class,  it  must  be  answered,  because  the  former  is  an  ambas- 
sador and  the  latter  an  envoy. 

CCXXII.  The  only  sound  and  logical  division  is  that  which 
is  founded  on  the  true  principle  of  general  International  Law, 
viz.,  a  regard  to  the  character  of  the  affair  evidenced  by  his 
credentials  {mandatum,  mandat\  entrusted  to  the  manage- 
ment of  the  agent,  whatever  be  his  title.  There  is  a  clear 
distinction,  according  to  the  nature  of  things,  between  agents 
(Plenipotentiaires)  accredited  by  one  Sovereign  to  another 
Sovereign,  and  agents  (Charges  d*Affaires\  accredited  by 
one  Minister  for  Foreign  Affairs  to  another  Minister  for 
Foreign  Affairs  {t). 

There  is  also  a  distinction,  less  clear  but  conceivable,  be- 
tween the  minister  representing  his  Sovereign,  both  in  his 
person  and  in  his  affairs^  as  is  the  case  with  the  ambassador 
and  the  minister  representing  the  Sovereign  in  his  affairs 
only,  as,  according  to  Vattel  (w),  is  the  case  with  the  Resident^ 
or  even  with  the  Envoi/.  Neither  of  these  classes  of  ministers 
have  the  pre-eminently  representative  character  {caractere 
reprisentatif  par  excellence)  which  belongs  to  the  full  ambas- 
sador {x).  It  is  between  these  two  classes,  therefore,  that 
Vattel  pronounces  "  the  most  necessary  and  the  only  true 
distinction  "  to  exist. 

The  juster  division,  however,  appears  to  be  that  already 
stated,  viz.,  between  agents  accredited  to  the  Sovereign,  and 
agents  accredited  to  the  Minister. 

CCXXIII.  It  has  been  already  observed,  that  all  these 


(t)  Martens,  a,  191. 

Wheatm,  1.  262,  s.  6. 

(u)  L.  iv.  c,  vi.  s.  73 :  "  Le  R4sidentp  &c. 

(x)  Martens f  8.  193,  Notes,  &c. 
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different  classes  enjoy  equally  the  immunities  (y)  incident  to 
the^M*  legationum  {droit  de  legation^  d^amhassadey  Gesandt" 
schaftsrecht). 

According  to  the  fourth  article  of  the  Congress  of  Vienna 
(1815),  the  rank  of  diplomatic  agents  between  themselves 
was  to  be  determined  by  reference  to  the  date  of  the  official 
notification  of  their  arrival  at  the  court  to  which  they  are 
accredited ;  and  by  the  sixth  article,  as  we  have  already 
seen  {z)y  all  distinctions  of  rank  between  diplomatic  minis- 
ters, arising  out  of  the  ties  of  consanguinity  and  the  domestic 
or  political  relations  of  their  respective  courts,  are  abolished. 

CCXXI V.  Every  State  may  determine  for  itself  what  rank 
it  will  confer  upon  its  diplomatic  agents  (a),  nor  is  it  restricted 
by  International  Law  as  to  their  number  (^),  their  sex  (c), 
their  religion  (rf),  or  their  station,  whether  lay  or  cleric^, 
military  or  civil  (e),  unless  the  latter  be  opposed  to  a  funda- 
mental law  of  the  receiving  State.  It  is  usual  for  States  to 
send  and  receive  diplomatic  agents  of  equal  rank. 

A  diplomatic  agent  may  be  accredited  at  one  and  the  same 
time  to  various  States,  as  the  history  of  Germany  and  Switzer- 
land abundantly  testifies  (/). 

A  diplomatic  agent  may  be  fully  empowered  to  negotiate 
with  foreign  States,  as  at  a  congress  of  different  nations. 


(y)  HeffteVf  208:  ''In  Ansehung  der  gesandtschaftlichen  Gesch&fte 
selbst,  der  Fahigkeit  dazu,  imd  ihrer  GiQtigkeit,  let  der  ganze  Rang- 
unterschied  voUig  ohne  Einfluss/' 

(z)  Vide  ante,  Chapter  on  Sovbbeigns.     Pt.  vi.  chap.  i. 

Martens,  8.  199. 

(a)  Subject  to  what  has  been  said,  ante,  p.  249  §  ccxviii. 

(6)  Miruss,  s.  117. 

(c)  Martens,  s.  120. 

Moser,  Die  Oesandten  nach  ihren  Rechten  und  Pflichten, —  Kleme 
Schriften,  t.  3.  n.  2. 

Miruss,  8.  127. 

{d)  Vide  post,  pt  viii.  c.  L 

The  Bishop  of  Boss  was  Mary  Queen  of  Scots*  ambassador;  the 
Bishop  of  Bristol  was  plenipotentiary  at  the  Peace  of  Utrecht,  the  last 
instance  of  the  diplomatic  employment  of  an  English  Bishop . 

(c)  Kliiher,  s.  187.  (/)  Miruss,  s.  120. 


AMBASSADOBS — BANK   AMONG   THEMSELVES,       523 

without  being  accredited  to  any  particular  court:  or  he 
may  be  accredited  by  a  third  State  to  mediate  between  two 
other  States  {g). 

CCXXV.  The  legal  status  of  mere  agents  employed,  on 
behalf  of  Governments  or  Princes,  in  foreign  countries,  is  not 
very  clearly  defined  by  any  writer  upon  International  Juris- 
prudence {h). 

It  is  clear,  however,  that  agents  employed  in  adjusting 
private  claims  of  the  Sovereign  or  negotiating  a  loan,  com- 
missioners to  settle  boundaries,  and  the  like,  are  not  virtute 
officii  clothed  with  the  immunities  of  a  di[)lomatic  agent. 
The  same  remark  applies  to  secret  emissaries  of  a  State, 
though  sent  with  the  permission  of  the  foreign  State  into  its 
territory. 

These  commissioners  or  emissaries,  though  furnished  per- 
haps with  (i)  letters  of  recommendation  from  their  Sovereign, 
and  therefore  entitled  to  more  consideration  than  private 
individuals,  are  not  accredited,  and  therefore  cannot  claim 
the  jus  legationum. 

If,  however,  the  State  clothe  them  with  diplomatic  powers, 
and  accredit  them  to  a  foreign  State,  they  become  entitled 
to  the  immunities  of  a  diplomatic  agent  {j). 


{g)  Miru88f  s.  86,  n.  a, 

(A)   Wicquefort,\,^ip.62,6S. 

Vattelf  1.  iv.  c.  vi.  s.  76. 

Heffler,  s.  222. 

Kl'dher,  ss.  171, 172. 

Martens,  88.  lOG,  197,  and  P.  Ferreiras  notes  thereupon. 

MirMs,  88.  107-111. 

(t)  Martens,  8.  203. 

(j)  "  Le  mesme  mot  ( Commissaire)  a  souvent  une  signification  plus 
estendue,  et  marque  unc  ministre  qui  n a  point  dautre  quality  parti- 
culi^re ;  et  alors  il  pout  estre  ministre  public,  soit  qu'il  ait  est^  en- 
voy6  H  un  congrea  ou  i  quelque  prince  ou  r^publique." — 1  Wicque- 
fort,  64. 

Minus f  8.  86 :  Geschdftsgesandte, 
'    "Si  ce  prince  envoie  un  agent  avec  des  lettres  de  cr<^nce,  et  pour 
affaires  publiques,  Tagent  est  d^s  lors  ministre  public :  le  titre  n'y  fait 
rien.**  "  II  faut  en  dire  autant  des  dSputis^  commissaireSy  et  autres  charge 
d'afliedres  publiques.'* — Vattelf  ibid. 
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This  is  also  the  case  with  deputies  sent  to  a  Congress  on 
behalf  of  a  Confederation  of  States^  if  they  be  accredited. 
The  whole  question  depends  upon  whether  or  no  the  con- 
stituent bodj  has  been  competent,  and  has  intended  to  clothe 
them  with  a  ministerial  character. 

CCXXVI.  Consuls,  generally  speaking,  are  not  entitled 
to  ihejus  legationum.  The  institution  of  the  consulate  being 
of  great  importance  and  some  complexity,  must  be  reserved 
for  a  separate  and  distinct  discussion  {k). 


"  Tout  depend  de  la  question  de  savoir  jusqu*^  qu^  point  leur  con- 
stituant  a  pu  et  voulu  leur  attribuer  un  caractSre  minist^riel/' — Martens, 
ibid. 

(Jc)   Vide  post,  pt.  vii.  c.  i. 


AMBASSADORS — LETTERS  OF   CREDENCE.  265 


CHAPTER  X. 

AMBASSADORS — INSTRUCTIONS. 

CCXXVII.  With  reference  to  the  State  which  he  re- 
presents^  the  public  character  of  the  ambassador  may  be 
said  to  begin  with  the  receipt  of  his  instructions,  which  con- 
tain the  measure  of  his  responsibility  to  his  own  Government. 
These  are  for  his  own  guidance;  they  may  be  secret  or 
ostensible  to  the  court  to  which  he  is  accredited,  or  their 
partial  or  entire  communication  may  be  left  to  his  discre- 
tion (a). 

Despatches  addressed  to  him  afler  his  departure  may 
contain,  in  substance  or  in  form,  subsequent  and  additional 
instructions. 

CCXXVIII.  Vattel  remarks  that  if  the  ratification  of 
the  principal  were  not  now  held  necessary  for  any  engage- 
ment entered  into  by  the  ambassador,  these  instructions 
would  be  liable  to  those  principles  of  construction  which 
natural  (i)  law  would  apply  to  the  matter  of  agency  and 
procuration  (procuration,  mandement), 

CCXXIX.  With  reference  to  the  State  to  which  he  is 
sent,  the  public  character  of  the  ambassador  receives  its  formal 
recognition  on  the  production  of  his  Letters  of  Credence 


{a)  Vattel f  1.  iv.  c.  vi.  8.  77. 
Wheatm,  1.  8.  268. 
Heffter,  s.  210. 
Martens f  8.  205. 

Bynkershoekf  Q,  J,  P.  1.  2,  c.  vi. :  *'  Legati  quid  rerum  olim  egerint,  et 
nunc  agant  cum  publics  audiuntur.*' 
(6)  Here  the  Justinian  Law  would  be  almost  necessarily  resorted  to. 
MiruiSf  8. 133. 
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(lettres  de   creance,  Creditiv^   Credentialen^  Beglaubigungs- 
schreiben)  (c). 

This  instrument  is  addressed  by  the  Sovereign  or  chief 
magistrate  of  the  State  which  the  ambassador  represents  to 
the  Sovereign  or  State  to  which  he  is  sent.  In  the  case  of  a 
charge  d^affairesy  it  is  addressed  by  one  Minister  of  Foreign 
Affairs  to  another  {d).  It  contains  the  general  purport  of  the 
mission^  and  the  name  and  class  of  the  diplomatic  agents  and 
requests  that  faith  may  be  given  to  his  representations  on  the 
part  of  his  principal  (e).  The  same  Letters  of  Credence  may 
suffice  for  several  ministers,  if  they  be  of  the  same  rank. 

Sometimes  one  minister  is  furnished  with  several  Letters 
of  Credence,  if  he  be  accredited  to  several  Sovereigns  or 
States,  or  to  the  same  Sovereign  in  various  capacities.  If  the 
rank  of  the  diplomatic  agent  be  changed  during  his  residence 
at  a  foreign  court,  fresh  Letters  of  Credence  are  required,  and 
the  ceremonies  incident  to  their  presentation  are  renewed  (/). 
According  to  modem  custom,  the  Full  Power  empowering 
the  diplomatic  agent  to  negotiate,  is  not  inserted  in  the 
Letters  of  Credence,  but  is  a  separate  instrument,  drawn  up 
in  the  form  of  letters  patent  {mandatum  procuratoriuniy  pleni- 
potential  plein  pouvoir,  VoUmacht)  (g), 

(c)  Vattel,  1.  iv.  c.  vi.  s.  70:  "  Les  lettres  de  crdance  sont  rinstrument 
qui  autorifie  et  const! tiie  lo  miniBtre  dans  son  caract^re  aiipres  du  prince 
k  qui  elles  sont  adressdes.  Si  ce  prince  re9oit  lo  ministre^  il  ne  peut  le 
recevoir  que  dans  la  quality  que  lui  donnent  ses  lettres  de  cr^nce.  Elles 
sont  comme  sa  procuration  g^n^rale,  sont  mandeinent  ouvert,  mandatum 
manifestum." 

Ibid.  s.  83 :  "  D^  qu'il  est  entr^  dans  le  pays  ou  il  est  envoye,  et  qu'il 
86  fait  connaitre,  il  est  sous  la  protection  du  droit  des  gens." 
Heffter,  s.  200. 

(d)  Martens,  s.  202. 
Wheatxm,  1.  2G7. 

(e)  MartenSf  ubi  supr.  (/)  Jlejler,  a.  2\0. 

(g)   Vattel  does  not  mention  the  instrument  of  P\dl  Powers  as  distinct 
from  the  Letters  of  Credence. 
Minus,  8.  136, 1-141. 
Martens,  s.  204. 
Wheatm,  1.  2G8. 
Hejffter,  s.  210. 
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CCXXX.  It  is  the  Full  Power,  whether  it  be  a  sepa- 
rate instrument  or  contained  in  the  Letters  of  Credence, 
which  founds  the  authority  of  the  diplomatic  agent  as  the 
representative  of  his  Sovereign,  and  the  terms  of  it  are 
binding  on  liim  and  his  principal,  though  at  variance  with 
secret  instructions. 

This  important  principle  of  International  Law,  which 
clearly  flows  from  the  reason  of  the  thing,  is  supported  by 
the  express  authority  of  Grotius  (A),  and  by  the  analogy  of 
the  law  of  mercantile  agency  as  set  forth  in  the  Digest, 
which  is  in  this  instance,  as  in  others,  the  written  Law  of 
Nations  (i). 

The  Full  Power  may  be  general  or  special.  The  general 
Full  Power  {mandatiun  illimitatitm)  capacitates  the  holder 
of  it  for  all  the  usual  diplomatic  functions,  or  for  negotiating 
generally  with  a  foreign  State. 

There  are  some  instances  of  such  a  Full  Power  being 
construed  as  accrediting  the  bearer  to  all  courts  {actus  ad 
omnes  populos)  (J) ;  but  this  construction  has  long  ceased 
to  be  maintained. 

(A)  Grotius,  1.  ii.  c.  xi.  e.  12 :  "  Sed  et  per  hominem  alteram  obligamur, 
si  constat  de  voluntate  nostra,  qua  illiiin  elegerimus  ut  instrumoiitnm 
nostrum  ad  hoc  speciatim,  aut  sub  general!  notione.  Et  in  general! 
praepositione  accidere  potest,  ut  nos  obllget  qui  prsepositus  est,  agendo 
contra  voluutatem  nostram  sibi  soli  significatam :  quia  hie  distinct! 
sunt  actus  volendi ;  unus,  quo  nos  obligamus  ratura  habituros  quicquid 
ille  in  tali  negotiorum  genere  fecerit;  alt^jr,  quo  ilium  nobis  obligamus  ut 
non  agat  nisi  ex  prsescripto,  sibi  uon  aliis  cognito.  Quod  notaudum  est 
ad  ea,quDB  Legati  promittunt  pro  Reg! bus  exvi  instrument!  procurator!!, 
excedendo  arcana  mandata.'^ 

lb,  s.  xiii. :  "  Atque  hinc  etiam  intelligi  potest  exercitoriam  et  insti- 
toriam,  qusB  non  tam  actioncs  sunt,  quam  qualitates  actionum,  ipso  natu- 
ral! jure  nit!.'* 

Bfpik,  Q.  /.  P.  1.  ii.  s.  2,  c.  7. 

(t)  **  Ut  autem  obtinuit.  Jus  JustinianjBum  appellar!  Jus  commune,  ita 
vicissim  Jus  commune,  genere  qutxlam  reciprocationis,  appellabitur  Jus 
CfiDsareum." — Byiikershoek,  Q.  J.  PA.  i.  c.  xxiv. 

(.;•)  Minuis,  s.  137. 

Kliiber,  s.  193,  n.  c,  who  says  that  two  instances  are  found  in  Lambert f/, 
Mimoires,  viii.  748,  ix.  653. 

Martens,  s.  204,  n.  6,  cites  De  Torey,  MSmoires,  t.  iii.  p.  65,  and  says, 
VOL.  II.  S 


258  INTERNATIONAL   LAW. 

The  special  Full  Power  (mandatum  limitatum)  authorises 
the  holder  of  it  to  transact  only  a  particular  business :  the 
limits  of  his  authority  are  defined,  and  out  of  these  he  cannot 
travel. 

CCXXXI.  If  these  powers  be  granted  to  several  persons^ 
it  should  be  expressed  in  them  (A)  whether  they  may  act 
severally  or  only  jointly  in  the  execution  of  their  office. 

In  time  of  peace,  the  diplomatic  agent  is  sufficiently  pro- 
tected by  the  passport  of  his  own  Government.  In  time  of 
war  he  must  be  provided  with  a  pass  of  safe-conduct  {sauf" 
conduity  salvi  conductus  litercB)^  to  ensure  his  protection 
while  travelling  through  the  territories  of  the  enemy  of  his 
State  (/). 


that  the  plein  pouvair  given  by  the  First  Consul  to  Augereau,  in  1800, 
to  make  peace  with  the  princes  of  the  empire,  was  of  this  description. 

{k)  Martens,  s.  204. 

(0  Miruse,  s.  135. 

WheaUm,  1.  268,  269. 
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CHAPTER  XL 

AMBASSADORS — ARRIVAL — AUDIENCE. 

CCXXXII.  Every  diplomatic  agent  must  notify  bis 
arrival  to  the  Minister  for  Foreign  Affairs  (a). 

If  the  diplomatic  agent  be  of  the  first  class,  bis  arrival  is 
communicated  through  the  Secretary  of  the  Embassy,  or 
some  other  gentleman  {Gesandtschaftscavalier)  attached  to 
the  mission. 

He  delivers  a  copy  of  the  Letters  of  Credence  to  the 
Minister  for  Foreign  Affairs  and  requests  an  audience  for 
his  principal  with  the  Sovereign. 

This  audience  may  be  either  public  or  private ;  diplomatic 
agents  of  the  first  class  are  alone  entitled  to  the  former. 
But  this  audience  is  not  a  necessary  preliminary  to  his 
entering  upon  the  performance  of  his  functions. 

The  public  audience  used  to  be  preceded  by  a  solemn 
entry  {entree  solennelle\  the  details  of  which,  such  as  the 
number  of  horses  which  may  draw  the  ambassador's  coach, 
the  staircase  by  which  he  is  to  ascend,  and  the  like,  have 
been  dwelt  upon  with  patient  and  characteristic  minuteness 
by  many  German  publicists.  The  ceremony  has  now  fallen 
into  general  desuetude  (A). 

At  the   audience,  which    is   now    usually   private,   the 


(a)  Martens,  s.  206. 
MinuSf  8.  307. 
Wheaton,  1.  270. 

(6)  "  Au  reste,  toute  cette  pSntbU  cMmonie  de  Taudience  solcunelle  o.<t 
peu  n^oeesaire,  meme  k  un  ambassadeur,  pour  entrer  en  foactioDs/*  &c. 
Martens,  ibid, 

62 
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Lettera  of  Credence  are  delivered,  a  complimentary  speech 
is  made  by  the  ambassador  and  replied  to  by  the  Sovereign. 

CCXXXIII.  If  the  diplomatic  agent  be  of  the  second 
or  third  class,  his  arrival  is  notified  by  a  letter  to  the 
Minister  for  Foreign  Affairs,  who  is  requested  to  take  the 
orders  of  his  Sovereign  respecting  the  delivery  of  the  Letters 
of  Credence. 

It  should  seem  that  the  majority  of  European  Courts 
would  concede  to  these  diplomatic  agents  the  privilege  of  a 
public  audience  (c).  In  practice,  however,  the  Sovereign 
usually  receives  them  at  a  private  audierfce,  at  which  the 
Minister  for  Foreign  Affairs  restores  to  them  their  Letters 
of  Credence. 

If  the  diplomatic  agent  be  of  the  fourth  class,  if  he  be  a 
Charge  cC Affaires  not  accredited  to  the  Sovereign,  his  arrival 
is  notified  by  letter  to  the  Minister  for  Foreign  Affairs,  of 
whom  alone  an  audience  is  requested,  for  the  purpose  of  de- 
livering the  Letters  of  Credence  {d). 

"  In  Republican  States,"  Mr.  Wheaton  observes,  "  the 
"  diplomatic  agent  is  received  in  a  similar  manner  by  the 
*'  chief  executive  magistrate  or  council  charged  with  the 
**  foreign  affairs  of  the  nation."  It  should  seem,  however, 
that  though  there  is  less  uniformity  in  republican  courts  as 
to  the  observance  of  the  ceremonies  of  a  public  audience, 
they  have  nevertheless  retained  the  principal  circumstances 
of  the  etiquette  practised  by  monarchical  courts  upon  these 
occasions  {e\ 

CCXXXIV.  The  rules  of  etiquette  which  long  usage 
has  established  between  diplomatic  agents  resident  at  the 
same  foreign  court,  and  towards  the  members  of  the  foreign 
Government,  occupy  many  pages  of  some  works  upon  In- 
ternational Law  ;  but  these  rules,  though  their  observance 
on  the  ground  of  convenience  be  very  desirable,  and  their 
non-observance    would    denote   ill-breedinor    in    the   State 


(c)  Martens,  s.  20'7.  {d)    Wheaton,  ibid. 

Mintsftj  8.  311,  would  seem  to  deny  this.  (e)  Martens,  s.  206, 
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renouncing  them,  do  not  arrive  at  the  dignity  of  laws,  or 
attain  the  character  of  rights  (/). 

CCXXXV.  Merlin's  remark  is  sound  and  just,  that 
there  is  but  one  general  rule  on  this  subject :  namely,  that 
public  ministers  should  receive  all  the  distinctions  which 
etiquette  and  the  manners  of  each  nation  have  determined, 
as  marks  of  that  estimation  which  is  befitting. 

It  must  be  remembered  that  custom  may  impart  a  value 
to  a  ceremony  in  itself  indifferent,  but  which  has  become 
significant  of  the  estimation  in  which  the  object  of  the 
ceremony  is  held.  We  have  seen  an  instance  of  this  in  the 
honours  of  the  salute  paid  to  the  flags  of  nations.  When 
usage  has  attached  a  real  value  to  a  point  of  etiquette,  the 
omission  of  it  is  not  justifiable  by  any  principle  of  Inter- 
national Law  {g). 

CCXXXVI.  Nevertheless,  it  must  always  be  competent 
to  a  Sovereign  to  make  alterations  in  the  ceremonies  of  his 
court :  he  must  of  course  be  prepared  for  two  consequences 
— one  would  probably  be,  that  foreign  nations  will  refuse  to 
accredit  diplomatic  agents  to  him  to  be  received  upon  the 
footing  of  these  alterations ;  another  in  all  likelihood 
would  be,  that  he  must  submit  himself  to  retaliatory  altera- 
tions, in  the  person  of  his  own  representatives  at  foreign 
courts  (A). 

CCXXXVII.  d)  The  mission  of  a  diplomatic  minister 
may  be : — 

(/)   TTAco^ow,  1.  272. 

Merlin,  ibid,  s.  iv. 

(ff)  "  Quand  une  coutume,"  says  Vattd,  "  est  tellement  stabile  qu'elle 
donne  une  valeur  roelle  k  des  choses  indiff^rentes  de  leur  nature,  et  une 
signification  constante  suivant  les  mceurs  et  les  usages,  le  droit  des  gens 
naturel  et  n^cessaire  oblige  d'avoir  6gard  k  cette  institution,  et  de  se 
conduire,  par  rapport  k  ces  choses-]lk,  comme  si  elles  avaient  elles-m^mes 
la  valeur  que  les  hommes  y  ont  attach^e/* — L.  iv.  c.  vi.  s,  79. 

(h)  Merlin,  s.  iv. 

See  also  Martens,  s.  184,  upon  this  point. 

(•)  Martens,  1.  iv.  c.  8,  s.  148. 

Miruss,  88.  866-870. 

KKiber,  as.  228-280. 
Wheatan,  Dr.  Int.  i.  ss.  23,  24. 
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1.  Altered  in  its  rank  or  character. 

2.  Suspended. 

3.  Entirely  closed  or  ended. 

CCXXXVIII.  It  is  altered  in  its  character  when  the 
grade  of  the  embassy  is  heightened  or  lowered,  when  an 
envoy  becomes  an  ambassador  or  vice  versa^  or  when  an 
ambassador,  sent  on  an  affair  of  ceremony,  becomes  a  resi- 
dent ambassador.  By  such  changes  as  these  the  embassy 
is  not  suspended  or  ended,  but  only  changed,  as  to  its  diplo- 
matic rank  or  character. 

CCXXXIX.  Various  events  may  happen  which  suspend 
the  functions  of  the  ambassador;  for  instance- the  death  of 
his  Sovereign  may  have  this  effect  only,  though  it  may  also 
end  his  mission.  During  this  interval,  however,  he  enjoys 
all  the  privileges  of  inviolability  and  exterritoriality  which 
appertain  to  his  office.  These  remain  until  his  embassy  be 
bonajide  terminated,  and  until  he  has  left  the  territory  of 
the  State  to  which  he  has  been  accredited.  Thus  Grotius 
observes :  "  In  itu  continue  et  de  reditu  censetur,  non  hoc 
**  ex  vi  verbi,  set  ut  absurdum  vitetur :  neque  enim  inutile 
"esse  beneficium  debet.  Et  abitus  tutus  intelligendus 
"  usque  dum  eo  pervenerit  ubi  in  tulo  sit "  (J). 

CCXL.  The  mission  is  ended  by : — 

1.  The  lapse  of  a  particular  period,  as  in  the  case  of  an 
ambassador  appointed  ad  interim,  when  the  regular  ambas- 
sador returns  to  his  post. 

2.  By  the  accomplishment  of  the  particular  object  of  the 
mission,  as  in  the  case  of  an  embassy  sent  for  the  purpose 
of  congratulation,  or  to  represent  a  state  at  a  particular 
ceremony ;  or  when  there  has  been  a  special  and  limited 
object  to  the  mission,  which  has  either  been  attained  or  has 
failed. 

*  3.  By  the  death,  abdication,  or  dethronement  of  the 
Sovereign  accrediting  the  ambassador,  or  by  the  death  of 
the  Sovereign  to  whom  he  is  accredited.     In  both  these 


(J)  L.  iii.  c.  xzi.  16. 
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cases,  according  to  International  Usage  and  Practice, 
the  ambassador  must  be  accredited  anew  by  his  Sovereign ; 
though,  in  cases  in  which  it  is  known  that  his  mission  is 
only  suspendedy  and  that  he  will  be  re-accredited,  it  is  usual 
to  continue  to  transact  business,  sub  spe  rati,  with  him  as 
ambassador. 

4.  By  the  formal  declaration  of  the  ambassador,  on 
account  of  some  injury  or  insult,  or  of  some  pressing  urgency, 
that  his  mission  must  be  considered  as  closed. 

5.  By  the  act  of  the  Court  to  which  he  is  accredited, 
when  that  court  on  the  ground  of  his  misconduct,  or  of  a 
quarrel  with  his  Government,  orders  the  ambassador  to  leave 
tiie  territory,  without  waiting  for  his  formal  recaU. 

6.  By  the  voluntary  resignation  of  his  oflSce  by  the  am- 
bassador himself. 

7.  By  his  recall  by  the  Government  which  accredited 
him. 

CCXLI.  In  the  last-mentioned  case  it  is  usual  for  the 
ambassador  to  request  an  audiebce,  more  or  less  formal, 
according  to  circumstances,  with  the  Sovereign  to  whom  he 
is  accredited,  and  to  deUver  to  him  the  order  or  letter  recall- 
ing him  {lettres  de  rappel,  Zuruckberufungsschi'eiben).  He 
afterwards  usually  receives,  in  return,  letters  or  papers  to 
facilitate  his  return  (what  are  termed  lettres  de  ricreance  (A), 
recreditio\  and  his  passport,  and  sometimes  a  present ;  but 
the  Republic  of  the  North  American  United  States  follows 
the  example  of  the  ancient  Republic  of  Venice,  and  forbids 
'  her  representatives  to  accept  any  such  present. 

CCXLII.  When  the  death  of  the  ambassador  himself 


{k)  **  R^cr^ance  est  aussi  en  usage  dans  cette  phrase,  lettres  de  rScrSance, 
qui  se  dit,  soit  des  lettres  qu'un  prince  envoie  k  son  ambassadeur,  pour  les 
presenter  au  prince  d'aupr^s  duquel  il  le  rappelle ;  soit  des  lettres  que  ce 
prince  donne  k  un  ambassadeur,  afin  qu*il  les  rende,  k  son  retour,  au  prince 
qui  le  rappelle.  Le  roi  de  Prusse  envoya  une  lettre  de  r^r^ance  k  son 
ambassadeur  pour  le  faire  revenir.  Le  roi  d^Espaf^e  donna  une  lettre  de 
r^T^ance  k  Tambassadeur  de  France,  lorsqu'il  prit  son  audience  de 
cong^.'' — Diet,  de  VAcad,  v.  RScriance, 
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ends  his  mission^  the  first  step  that  the  Secretary  of  Legation 
— or,  in  his  default,  some  Minister  of  an  allied  Power — takes, 
is  to  affix  a  seal  upon  his  official  papers,  and,  if  necessary, 
upon  his  moveables.  It  is  only  a  case  of  necessity  that 
warrants  the  interference  of  the  local  authority.  His  corpse 
is  entitled  to  a  decent  burial  at  the  place  of  his  death,  or  it 
may  be  removed  for  the  purpose  of  interment  elsewhere ; 
and  it  is  exempted  from  any  mortuary  dues  usually  payable 
in  the  country^  All  questions  relating  to  his  moveable 
property,  whether  he  died  testate  or  intestate^  are,  by  a  long- 
established  rule  of  International  Comity,  determinable  only 
by  the  laws  of  his  domicil  or  of  his  own  country.  His  move- 
ables are  also  exempt  from  any  kind  of  tax  or  impost  (droit 
d'aubainey  detractio).  It  is  usual  also  to  continue  to  the 
widow,  family,  and  suite  of  the  deceased,  the  privileges  and 
immunities  incident  to  his  office,  for  such  limited  period  as 
may  reasonably  suffice  to  enable  them  to  leave  the  country. 
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PAET  THE  SEVENTH. 


CHAPTER  L 

CONSULS — HISTORICAL    INTRODUCTION. 

CCXLIII.  In  the  second  chapter  of  the  former  volume 
of  this  work  (a),  mention  was  made  of  a  class  of  public  oflScers 
who,  though  not  clothed,  accurately  speaking,  with  a  repre^ 
sentative  character,  are  entitled  to  a  ^i/a^z-diplomatic  position, 
namely  Consuls  (b). 

It  is  proposed  now  to  take  into  consideration  the  character 
and  functions  imparted  by  International  Law  to  this  class  of 
public  officers. 

CCXLI V.  The  institution  of  a  Foreign  Consulate  within 
the  territory  of  an  independent  nation,  is  a  most  important 
result  of  International  Comity ;  but  inasmuch  as  Custom, 
Prescription,  and  Treaty  have  placed  the  Resident  Consu- 
late, as  much  as  the  Resident  Embassy,  within  the  domain 
of  Righty  it  seems  more  properly  discussed  in  this  portion  of 
the  work  than  in  that  portion  which  is  devoted  to  the  exclu- 
sive consideration  of  questions  relating  to  International 
Comity  (c).  The  origin  of  this  institution  is  probably  trace- 
able to  that  Domestic  Consulate  which,  after  the  fall  of  the 
Western  Empire,  was,  during  the  earlier  part  of  the  Middle 
Ages,  founded  in  most  of  the  maritime  cities  of  the  south  of 


(a)   Vide  ante,  vol.  i.  p.  10. 

(6)  MUtitz,  Manuel  des  Conauisy  t.  L  p.  6;  a  work  of  marvellous  research 
and  great  ability. 

(r)   T  «ie  ante,  vol.  i.  pp.  12, 13,  et  pr€Mertifn,  pp.  213-215. 


266  IKTEBNATIONAL  LAW. 

Europe  connected  with  commerce  and  navigation,  the  juris- 
prudence and  authority  of  which  rested  mainly  upon  principles 
gleaned  from  the  Boman  and  Greek  Law. 

The  tribunals  of  the  domestic  institution  were  occupied  by 
judges  {d)y  known  by  the  name  of  Juges  Consuls^  or  Consuls 
Marchands ;  while  the  foreign  institution  was  dependent  on 
certain  officers  known  by  the  title  of  Consuls  cToutre  mer,  or 
Consuls  a  Titr anger.  These  latter  officers  were  persons  sent 
by  independent  countries,  or  free  cities,  to  the  seaports  and 
adjacent  towns  of  foreign  kingdoms,  for  the  purpose  of  protect- 
ing the  national  commerce,  especially  in  matters  of  shipwreck, 
of  watching  over  national  interests  and  privileges,  and  of  ad- 
justing disputes  between  national  sailors  and  merchants  (e). 

The  perils  to  which  infant  commerce  was  exposed,  and  the 
insecurity  of  personal  in/?rcourse  with  foreigners  during  the 
times  of  oppression  wliich  followed  the  overthrow  of  the 
Western  Empire,  rendered  the  two  following  objects  matters 
of  the  greatest  importance : — 

1.  The  obtaining  in  foreign  countries  a  place  of  safe 
deposit  for  merchandise. 


(d)  The  term  "  comulaire "  is  still  used  as  synonymous  with  "  com- 
nurcial "  on  the  Continent.  "  Sentence  comulaire"  " condamnation  conn 
mUiiref^  '* juridiction  conmdaire"  as  expressing  the  attributes  and  powers 
of  "tribunaux  de  commerce." — De  Martens,  Le  Guide  diplamatiquef 
t.  L  p.  238,  notes. 

(e)  The  .first  •cb^ter  of  the  famous  Consolato  del  Mare  is  in  these 
words : — "  Soglion^  ogn'  anno,  il  di  del  Natale  del  nostro  Signore,  all* 
ora  del  yespero,  gli  uomini  da  bene  naviganti,  e  padroni,  mannari,  o 
tutti,  o  maggior  parte  di  quelli,  ragunarsi  in  consiglio,  in  un  luogo  da 
loro  eletto,  e  deputato,  come  par  usanza  hanno  nella  Citt4  di  Valenza ; 
e  quiyi  per  elezione,  e  non  per  sorte,  tutti  insieme  raccolti,  o  la  maggior 
parte  di  loro,  eleggono  due  uomini  da  bene,  dell*  arte  del  mare,  per  loro 
Oonsoli,  e  per  Giudice  un'  altro  della  medesima  fazione  del  mare,  e  non 
d*altro  qualsisia  ufficio  o  arte ;  e  questo  eleggono  per  Giudice  delle 
appellazioni,  le  quail  appellazioni  si  fanno  daUe  sentenze  date  per  i 
predetti  Oonsoli.  E  le  sopradette  elezioni  si  fanno  per  vigore  de'  privilegi 
ottenuti  dal  Re,  e  dagli  antecessori  di  quello,  quali  privilegi  hanno  gli 
uomini  da  bene  della  sopradetta  arte  del  mare."  Then  follow  several 
chapters  as  to  the  mode  of  exercising  their  jiurisdiction,  both  by  the 
OohbuIs  and  the  Court  of  Appeal. 
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2.  X  jurisdiction  within  the  limits  of  it,  independent  of 
the  country  in  which  it  was  situated. 

About  the  eleventh  century  depositories  and  ^^jurisdiction  in 
Europe,  for  the  purpose  of  taking  cognisance  of  all  questions 
of  this  kind,  sprang  into  existence  under  the  protection  of 
Consuls  upon  the  shores  of  the  Mediterranean  Sea;  and 
in  the  East,  the  establishment  of  similar  institutions  upon 
the  coast  of  Syria  was  one  of  the  immediate  consequences  of 
the  Crusades.  The  establishment  of  factories  in  Greece  by 
the  inhabitants  of  Amalfi  and  Venice,  indeed,  preceded 
the  Crusades,  while  the  establishment  of  factories  in  Syria 
was  the  fruit  of  those  conquests.  These  were  at  first  under 
the  protection  of  the  Christian  and  Frank  sovereignties, 
which,  from  the  conquest  of  Palestine  till  the  thirteenth 
century,  maintained  their  position  in  the  East. 

During  this  period,  a  system  seems  to  have  prevailed  that 
every  European  should  be  amenable  only  to  the  law  of  his 
native  country  (/).  After  this  period,  when  the  East  had 
fallen  under  the  captivity  of  Islam,  treaties  were  entered 
into  (of  which  the  fourteenth  century  furnishes  abundant 
examples)  between  the  Christian  and  Moslem  Powers,  and 
especially  in  Egypt,  which  confirmed  the  establishment  of 
European  consulates  in  Mahometan  countries. 

About  the  same  time  the  institution  began  to  extend  itself, 
keeping  pace  with  the  extension  of  trade,  beyond  the  limits 
of  the  Mediterranean,  over  the  northern  and  eastern  coasts 
of  Europe.  In  the  ports  of  the  Baltic  and  the  Mediterranean 
especially,  foreign  merchants  inhabited  particular  quarters 
of  the  town,  subject  to  the  jurisdiction  and  authority  of  their 
Consuls,  who  were  also  designated  by  various  titles,  accord- 
ing to  the  customs  of  various  countries,  viz. :  Governors^ 
Protectors^  Ancients^  Aldermen  {g\  Syndics y  Jurats y  PrSvostSy 


(/)  Vide  post,  DoMiciL,  vol.  iv. 
Miltitz,  1.  ii.  c.  1.    H^sumS  ph,  894r401. 
Heffter,  drittes  Buch,  iii.  Die  Corutdny  s.  224. 
Q/)  Appellation  of  the  Hause  Towna. 
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Capitouls,  Echevinsy  and  who  administered  justice  to  their 
fellow-countrymen  according  to  their  national  laws,  and 
maintained  the  privileges  conceded  to  them  in  all  matters, 
especially  as  to  the  use  of  the  weights,  measures,  and  coins  of 
their  respective  countries. 

The  organisation  of  the  Consulate  was  more  or  less  com- 
plete, as  the  interests  which  the  Consul  had  to  protect 
were  more  or  less  regular,  as  the  obstacles  they  had  to 
encounter  were  greater  or  less,  as  the  Municipal  Laws 
of  the  State  in  which  they  were  established  were  more  or 
less  penetrated  by  the  commercial  spirit.  The  Levant  pro- 
duced the  best  specimens  of  the  institution ;  and  Venice, 
Genoa,  Marseilles,  and  Barcelona  appear  to  have  been  the 
cities  in  which  it  attained  the  greatest  perfection  (A). 

At  this  time,  when  the  faith  of  treaties  was  little  respected, 
when  even  alliances  of  States,  subjected  as  they  were  to 
frequent  violations,  offered  but  a  feeble  guarantee  for  the 
security  of  life  and  property  to  the  stranger;  when  one 
nation  generally  regarded  the  trade  of  another  as  an  injury 
to  her  own  subjects  ;  when  embassies  were  of  rare  occurrence 
and  of  short  duration,  and  when  there  were  no  Resident 
Ambassadors,  International  Commerce  would  have  withered 
away  without  the  protecting  shadow  of  the  Consulate. 
Consuls  alone,  at  this  time,  enjoyed  the  full  privileges  of 
the  jus  gentiuniy  and  all  the  immunities  accorded  at  the 
present  time  to  Ambassadors. 

Before  the  middle  of  the  seventeenth  century,  however,  a 
great  change  had  been  effected  in  the  whole  condition  of 
International  Commerce  and  of  International  intercourse 
generally.  About  this  time,  permanent  and  perpetual  lega- 
tions had  become  a  part  of  the  received  Public  Law  of 
Europe ;  the  idea  of  national  independence,  moreover, 
had  taken  deep  root,  and  the  exterritorial  jurisdiction, 
both  criminal  and  civil,  of  the  Consuls  was  wholly  at  variance 
with  this  principle ;  at  the  same  time  the  general  refinement 

(h)  Miltitz,  1.  ii.  c.  2,  8.  viii.  p.  492. 
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of  manners,  and  the  improvement  of  Municipal  Law^ 
rendered  it  less  necessary  ;  and  throughout  Christian  Europe, 
this  jurisdiction  passed  into  the  hands  of  the  territorial 
authorities. 

The  mediaeval  institution  of  consular  jurisdiction^  under 
the  influence  of  these  causes,  entirely  changed  its  condition 
and  character,  and  shrank  into  a  general  vigilance  of  the 
Consul  over  the  interests  of  the  shipping  and  navigation 
of  his  nation,  and  into  a  kind  of  authority,  not  very  accurately 
defined  (/),  over  the  members  of  it  at  a  particular  locality. 

This  is  the  position  which,  in  Christian  countries,  the 
Consulate  occupies  at  the  present  day.  In  Mahometan 
countries,  however.  Consuls  have  retained,  by  virtue  of 
express  stipulations  in  treaties,  the  jus  gentium  incident  to 
accredited  Ministers,  together  with  the  especial  prerogatives 
of  jurisdiction,  which  have  been  alluded  to  ( j). 

CCXLV.  The  status  of  the  CoAsulate,  therefore,  at  the 
present  time  seems  to  require  a  twofold  division,  viz. — 

1.  The  legal  status  of  Consuls  in  Christian  coimtries. 

2.  The  legal  status  of  Consuls  in  the  Levant  and  in 
Mahometan  countries. 


(i)  **  A  Vaimahle,  aimableinenty'^  in  the  Consular  instructions  put  forth 
by  France  and  Greece. 

{j)  MiUitZy  1.  iii.  c.  1. 

Bynkershoekf  De  Foro  Leg.  vol.  vi.  c.  x. 

Martens,  Droit  des  Gens,  1.  iv.  c.  iii.  s.  147. 

Vattel,  1.  ii.  c.  ii.  s.  34. 

Bluntschli,  Introd,  p.  23 :  ''  Le  nouveau  droit  international  conndt  k 
c6i6  dee  Xi^gations  le  systdme  des  Consulats.  Le  nombre  des  consuls  est 
beaucoup  plus  considerable  que  celui  des  reprdsentants  diplomatiques  des 
6t&t8,  et  tend  k  s'augmenter  beaucoup.  Les  consulats,  r^paudus  sur  toute 
la  surface  terrestre,  enveloppent  le  globe  conime  un  r^seau  de  postes  in- 
temationauz ;  lis  facilitent  les  relations  pncifiques  entre  les  nations, 
et  donuent  plus  dlntensittS  k  la  vie  commune  et  aux  intt^rets  communs 
des  peuples.  Les  consuls  ne  sont  pas,  comme  les  diplomates,  les  repr^ 
sentants  des  dtatsj  ils  ont  surtout  k  prot^ger  k  r^tninger  les  int^rets 
de  leurs  uatioiiaux,  et  k  procurer  aux  droits  de  ces  demiers  la  protection 
qu'on  leur  accorde  dans  la  patrie.  Cest  pour  cela  que  Timportance  des 
consulats  augmente  en  proportion  du  d^veloppement  et  des  progr^  des 
relations  entre  peuples," 
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CHAPTER  11.  (a). 

MODERN  CONSULATE  IN   CHBISTIAN   COUNTRIES. 

CCXLVI.  Consuls  in  Christian  countries  are  not, 
legally  speaking,  Public  Ministers  of  the  State  to  which  they 
belong,  though  having  a  public  character^  they  are  under  a 
more  special  protection  of  International  Law  than  uncom- 


(fl)  Kent's  Commentaries,  ^c,  vol.  L  part  1,  L  ii.  p.  41. 

Wheatrn's  Hist.  p.  244. 

Wheaton's  Elements,  8^c,,  vol.  i.  p.  282. 

FynrCs  British  Consul  Abroad,  passim, 

WUdmarCs  Int.  Law,  vol.  i.  p.  130 ;  voL  ii.  p.  41, 

Heffter,  drittes  Buch,  p.  223. 

Ortolan,  Dipt,  de  la  Mer,  t.  i.  p.  275. 

De  Martens  et  De  Ctissey,  i.  Index  expl,  "  Consuls." 

Wicquefort,  t.  i.  s.  6,  p.  1. 

Valin,  Ord.,  vol.  i.  1.  1,  t.  9.    De  Consuls. 

Saalfeld,  Handbuch  des  positiven  Volkerrechts,  p.  117,  8.  56,  A  very 
useful  aod  correct  summary  of  the  duties  and  rights  of  Consuls. 

Repoi'tfrom  the  Select  Committee  on  Consular  Establishtnents,  laid  hefore 
Parliament,  August  10,  1835. 

Fodix,  Droit  international  priv4,  ch.  Exterritoriality. 

Flassan,  Histoire  g4n4rale  et  raisonnSe  de  la  Diplomatie  frangaise, 
1. 1,  vu, 

Orwndsdtze  des  praktischen  Europdischen  Seerechts,  Ton  KaUeiiboon, 
Berlin,  1861 ;  ii.  362,  s.  216. 

Le  Guide  Diplomatique,  par  le  B.  Charles  de  Martens,  t.  i,  c,  12,  p,  236, 
(4th  ed.  1861.) 

RegvdatUms  prescribed  for  the  use  of  the  Consular  service  of  the  United 
States, 

Instructions  to  Consuls  relative  to  the  Merchant  Shipping  Act,  prepared  by 
Board  of  Trade,  London,  1866. 

On  February  23, 1871,  the  House  of  Commons  appointed  a  conmiittee 
to  "enquire  into  the  constitution  of  the  diplomatic  and  consular  ser- 
vices, and  their  maintenance  on  an  elHcient  footing,  required  by  the 
political  and  commercial  interests  of  the  country." 

The  Committee  made  a  first  report,  which  was  ordered  to  be  printed, 
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missioned  individuals.  This  protection  they  have  a  right  to 
olaim  both  from  the  State  which  sends^  and  from  the  State 
which  admits  them.  But  they  are  not  the  representatives 
of  their  State,  nor  entitled  to  any  of  the  privileges  and 
inmiunities  accorded  to  such  representatives^  whether  they 
be  fiill  ambassadors  or  simple  charges  d^affaires^  and  for 
these  more  especial  reasons : — 

1.  They  are  not,  except  in  cases  where  they  are  also  charg^ 
d'affaires  (6),  furnished  with  credentials  {lettres  de  creance)^ 
but  with  a  mere  commission  {lettres  de  provision)  to  watch 
over  the  commercial  rights  and  privileges  of  their  nations. 

2.  They  cannot  enter  upon  the  discharge  of  their  functions 
without  the  permission  and  confirmation  of  their  commission 
by  the  Sovereign  of  the  country  to  which  they  are  deputed. 
That  commission  is  termed  the  exequatur^  and  may,  at  any 
time,  be  revoked  by  such  Sovereign  (r). 

3.  As  a  general  rule,  they  are  amenable  to  the  civil  and 
criminal  jurisdiction  of  the  country  in  which  they  reside. 
VatteFs  position  that  they  are  exempted  from  the  latter,  is 
wholly  unsupported  by  the  requisite  proof  (rf). 

on  May  18,  1871 ;  a  second  report,  which  was  ordered  to  be  printed,  on 
July  24, 1871 ;  and  a  third  and  apparently  final  report,  which  was  ordered 
to  be  printed,  on  July  16,  1872. 

(6)  The  Consuls-General  of  France,  at  Cairo,  Tripoli,  and  in  the 
capitals  of  the  South  American  Republics,  and  also,  it  is  believed,  at 
Canton  and  Manilla,  are  charg^s-d'affaires  as  well  as  Consuls.  The 
powers  of  these  Consuls  are  of  a  much  more  extended  character  than  those 
of  the  ordinary  European  Consuls.     De  Martens,  ih.  i.  267,  n. 

BhrnUcMi,  s.  250. 

At  Tunis  the  relations  with  France  were  during  the  year  1881  placed 
upon  a  new  footing.  A  French  protectorate  was  established  over  the 
territory  of  the  Bey,  and  the  French  Consul-Gteneral  was  converted  intQ 
a  Beeident,  with  a  right  of  supervision  over  Tunisian  foreign  Affiiirs. 

(c)  BlurUschliy  s.  246. 

(d)  Vattel,  t.  i.  1.  ii.  c.  ii.  s.  34 :  '^  Ses  fonctions  exigent  premi^rement 
qu'il  ne  soit  point  sujet  de  T^tat  ou  il  reside ;  car  il  serait  oblige  d'en 
suivre  les  ordres  en  toutes  choses,  et  n'aurait  pas  la  liberty  de  faire  lea 
fonctions  de  sa  charge.  EUes  paraissent  m^me  demander  que  le  Consul 
soit  ind^pendant  de  la  justice  criminelle  ordinaire  du  lieu  ou  il  r^de,  en 
sorte  qu'il  ne  puisse  ^tre  molests,  ou  mis  en  prison,  &  moins  qu'il  ne  viola 
lui-mSme  le  droit  des  gens  par  quelque  attentat  dnorme."    ''  Et  bien  que 
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4.  They  are  subject  to  the  payment  of  taxes. 

6.  The  permission  to  have  places  of  worship  in  their 
houses  is  very  rarely  accorded  to  Consuls  (e). 

6.  They  have  no  claim  to  any  foreign  ceremonial  or  mark 
of  respect,  and  no  right  of  precedence,  except  among  them- 
selves according  to  the  rank  of  the  different  States  to  which 

llmportance  des  fonctions  consulaires  ne  soil  point  asoez  reley^  pour 
procurer  k  la  personne  du  Consul  rinyiolabilit^  et  Tabsolue  ind^pendanoe 
dont  jouissent  les  ministres  publics,  comme  11  est  sous  la  protection  par- 
liculi^re  du  souverain  qui  Temploie,  et  chargd  de  veiller  k  ses  int^rets,  s'il 
tombe  en  faute,  les  ^gards  dus  k  son  maitre  demandent  qu*il  lui  soit  ren- 
voy6  pour  etre  puni.  C'est  ainsi  qu'en  usent  les  ^tats  qui  veulent  vivre  en 
bonne  intelligence.  Mais  le  plus  s^  est  de  pourvoir,  autant  qu'on  le  pent, 
k  toutes  ces  cboses,  par  le  traits  de  commerce.'^ 

" On  pent  accorder  "  (says  De  Martens,  1.  iv.  c.  iii.  s.  148, note)  "que 
la  plupart  des  ^tats  ne  refuseraient  pas  Textradition." 

"  Considering  the  importance  of  the  consular  functions^  and  the  activity 
which  is  required  of  them  in  all  great  maritime  ports,  and  the  approach 
which  Consiils  make  to  the  efficacy  and  dignity  of  diplomatic  characters, 
it  was  a  wise  provision  in  the  constitution  of  the  United  States  which 
gave  to  the  Supreme  Court  original  jiirisdiction  in  all  cases  affecting 
OonsulB,  as  well  as  Ambassadors  and  other  public  Ministers ;  and  the 
federal  jurisdiction  is  imderstood  to  be  exclusive  of  the  State  Courts." — 
1  Kent,  45. 

(c)  The  second  separate  article  of  the  Treaty  between  France  and  the 
Hanse  Towns,  stipulated  1716 : — 

"  I.  Que  si  un  mimstre  de  Sa  Majesty,  r^sidant  dans  une  desdites  villes, 
vient  k  y  didder,  il  sera  permis  k  sa  famiUe,  h^ritiers,  ou  ayant  cause  de 
continuer,  en  payant  le  loyer,  d'y  tenir  chapelle,  ainsi  qu'olle  s  y  tenait 
pendant  la  vie  dudit  Resident,  et  ce  pendant  trois  mois  seulement,  k 
compter  du  jour  de  son  d^^s,  k  moins  que  Sa  Majesty,  avant  ce  temps-li, 
n'eflt  choisi  une  autre  maison  dans  laquelle  T^tablissement  d*une  chapelle 
aurait  aussit6t  ^t^  fait,  auquel  cas  elle  cessera  dans  la  maison  dudit 
d^fimt. 

"II.  Que  le  Roi  donnera  des  ordres  pr^is  et  effectifs  dans  tous  les 
ports  et  lieux  n^cessaires,  pour  qu'il  ne  soit  apport^  aucun  trouble  ni 
empechement  aux  sujets  desdites  villes  de  Lube/^kj  Bretnen,  et  Hambourg, 
lors  de  la  cSrSmonie  des  obshques  de  ceux  d'entr'eux  qui  seront  d^c^^s, 
flans  F^tendue  des  terres  de  Tob^issance  de  Sa  Majestdj.et  ce  sous  peine 
de  prison  centre  les  contrevenans,  et  de  telle  amende  qu'il  appartiendra." 
— Schmatus,  ii.  1623. 

See  Wenck,  vol.  iii.  p.  769,  for  the  Treaty  between  France  and  Ham- 
burg, A.D.  1769. 

jFJ^n,  13. 

J)e  MartenSf  Dr,  des  Oens,  i.  149. 
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they  belong,  but  they  have  a  right  to  place  the  arms  of  their 
country  over  the  door  of  their  residence. 

CCXLVII.  De  Martens  (/)  is  of  opinion  that,  unless  they 
have  engaged  in  trade,  or  become  owners  of  immovable  pro- 
perty in  the  country,  they  cannot  be  arrested  or  incarcerated 
for  any  less  oflTence  than  a  criminal  act.  As  a  part  of  the 
results  of  the  memorable  action  at  Algiers,  Lord  Exmouth 
demanded  and  obtained  full  compensation  from  the  Dey  for 
all  injuries  and  losses  inflicted  on  the  British  Consul,  and 
caused  him  to  beg  pardon,  in  terms  dictated,  for  having  im- 
prisoned him  ;  moreover,  he  insisted  on  the  release  {g)  of  the 
Spanish  Vice-Consul,  imprisoned  upon  a  fictitious  charge  of 
debt. 

When  the  French  protectorate  (A)  had  been  established 
by  Admiral  Dupetit  Thouars  over  Tahiti,  in  1842,  the 
French  found  themselves  the  objects  of  ill-concealed  hos- 
tility. This  they  attributed  to  the  influence  of  the  English 
missionaries  in  the  island.  A  Mr.  Pritchard,  who  had  gone 
out  originally  as  a  missionary,  was  at  this  juncture  acting  as 
British  Consul.  He  had,  indeed,  a  short  time  previously, 
notified  to  the  English  Government  his  resignation  of  that 
ofiice  ;  but,  as  intelligence  of  the  acceptance  of  this  resig- 
nation had  not  reached  Tahiti,  he  was  still  clothed  with  the 
character  and  exercising  the  functions  of  Consul.  The 
French  officers  looked  upon  him  as  the  chief  author  of  the 
disturbances  that  broke  out  from  time  to  time,  and  of  the 
opposition  evinced  to  their  authority.  On  the  night  of 
March  2,  in  1844,  a  French  sentinel  was  attacked  by 
the  natives.  The  French  determined  to  make  Mr.  Pritchard 
responsible  for  this  act.  Accordingly,  on  the  evening  of 
March  5,  as  Mr.  Pritchard  was  leaving  his  house,  he  was 
seized  by  the  Commandant  of  Police,  with  some  soldiers, 
who  hurried  him  off  to  prison,  where  he  was  kept  in  close 


(/)  De  Martens,  Le  Guide  Diplmnatique,  i.  260. 
((f)  Annual  Register,  1816,  pp.  104,  237,  238,  239. 
(A)  This  account  ifi  taken  from  the  Annual  Register  for  1844. 
VOL.  II.  T 
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confinement.     The  following  paper  was  circulated  in  the 
French^  English,  and  Tahitan  languages  : — 

''  French  Establishment  in  Oceania. 
"  A  French  sentinel  was  attacked  in  the  night  of  the  2nd 
"  to  the  3rd  of  March.  In  reprisal^  I  have  caused  to  be 
"  seized  one  Pritchard,  the  only  daily  mover  and  instigator 
^^  of  the  disturbances  of  the  natives.  His  property  shall  be 
"  answerable  for  all  damage  occasioned  to  our  establish- 
"  ments  by  the  insurgents;  and  if  French  blood  is  spilt, 
*'  every  drop  shall  recoil  on  his  head. 

"  D'AUBIGNT, 

"  Commandant  Particular  to  the  Society  Islands. 
"  Papiti,  3rd  March." 

At  the  intervention  of  Captain  Gordon,  of  the  British 
war  steamer  Cormorant^  Mr.  Pritchard  was  released  from 
prison,  on  condition  that  he  should  not  be  again  landed  on 
the  Society  Islands ;  without  taking  leave  of  his  family,  he 
was  conveyed  in  the  Cormorant  to  Valparaiso,  where  he 
embarked  in  the  Vindictive,  and  was  brought  to  England. 

When  the  news  of  this  outrage  reached  England,  a 
natural  feeling  of  indignation  was  loudly  expressed;  and 
the  then  Prime  Minister,  Sir  Robert  Peel,  in  his  place  in 
the  House  of   Commons,  declared  that  "  a  gross  outrage, 

accompanied  with  gross  indignity,  had  been  committed 

upon  Mr.  Pritchard : "  at  the  same  time  he  stated  that,  as 
this  act  had  not  been  done  in  consequence  of  any  authority 
given  for  that  purpose  by  the  French  Government,  he 
entertained  a  strong  hope  that  it  would  at  once  make  the 
reparation  which  Great  Britain  had  a  right  to  require. 

In  this  expectation  Sir  Robert  Peel  was  not  disappointed. 
On  the  last  day  of  the  session  of  the  British  Parliament^ 
the  6th  of  September,  he  was  enabled  to  state  in  the  House  of 
Commons  that  the  discussion  between  the  two  Governments, 
relative  to  the  Tahitan  affair,  had  been  brought  to  an  ami- 
cable and  satisfactory  termination.  This  was  effected  by 
the  payment,  on  the  part  of  the  French  Government,  of  a 
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sum  of  money  to  Mr.  Pritchard,  as  an  indemnity  or  com- 
pensation for  the  outrage  which  had  been  offered  to  him  by 
the  French  in  the  island  of  Tahiti  (i). 

CCXLVIII.  The  privileges  of  Consuls,  so  far  as  they 
are  derived  from  the  country  to  which  they  are  sent,  are, 
generally  speaking,  an  exemption  from  any  personal  tax, 
and  generally  from  the  liability  to  have  soldiers  quartered 
in  their  houses;  and  in  cases  where  the  ambassadors  are 
absent,  or  non-resident,  they  have  a  right  of  access  to  the 
authorities  of  the  State  in  which  they  reside.  They  are 
usually  allowed  to  grant  passports  to  subjects  of  their  (the 
consuls')  own  country,  living  within  the  range  of  their  con- 
sulate, but  not  to  foreigners.  As  a  general  rule  (j),  the 
muniments  and  papers  of  the  Consulate  are  inviolable,  and 
under  no  pretext  to  be  seized  or  examined  by  the  local 
authorities  (A). 


(t)  Annual  Register^  1844,  pp.  260,  261. 

An  outrage  offered  to  Mr.  Magee,  a  British  Consular  Officer  in  Guatemala, 
in  the  year  1874,  was  made  the  subject  of  a  demand  for  reparation  by  the 
British  Government,  and  the  fullest  reparation  was  given.  The  British 
flag  was  publicly  saluted,  10,000/.  was  given  to  the  injured  man,  and  the 
ofiending  officer  was  brought  to  justice. — Annual  Register,  1874,  p.  311. 

(/)  Mr.  Fynn,  in  his  work  on  the  British  Consul  Abroad,  observes 
(p.  17) :  "  A  Consul,  howerer,  is  distinguished  from  the  merchants  or 
inhabitants  of  the  place  where  he  is  appointed  to  by  various  privileges, 
derived  from  treaties,  or  founded  on  usage.  He  is  respected  in  a  parti- 
cular manner ;  on  his  arrival  he  is  allowed  a  free  entry  for  his  furniture 
and  baggage ;  he  is  exempt  from  the  excise  or  inland  duties  on  liquors 
and  other  articles  of  consumption,  for  himself  and  famUy ;  he  is  entitled 
to  a  seat  on  the  Bench  with  the  magistrates  of  the  place,  whenever  he  is 
obliged  to  appear  at  their  assemblies;  to  act  as  Counsel  for  the  subjects 
of  his  nation,  in  all  cases  of  dispute  between  them  and  the  natives  of  the 
place.  He  is  exempt  from  lodging  the  military  in  his  house  ;  and  is  to 
be  furnished  with  a  guard,  when  he  requires  one,  to  aid  and  assist  him  in 
the  maintenance  of  his  authority  over  the  subjects  of  his  own  country 
trading  to  where  he  is  located ;  and  all  masters  of  vessels  are  to  show 
him  respect  and  obedience." 

(k)  As  to  Foreign  Consuls  in  British  territory,  see  24  ^  26  Vict,  c. 
121,  §  4  (goods  of  deceased  aliens)  ;  16  ^16  Vict,  c,  26  (deserters  from 
ships)  ;  39  ($-  40  Vict.  c.  80,  §  14  (overloading  ships) ;  44  &  45  Vict.  c.  68, 
§  104  (exemption  from  billets). 

T  2 
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CCXLIX.  As  a  general  rule^  too.  Consuls  in  Christian 
countries  have  no  contentious  jurisdiction  over  their  fellow- 
countrymen,  but  simply  a  sort  of  voluntary  jurisdiction — 
a  power  of  arbitration  (juridiction  arbitrate)  in  disputes^ 
more  especially  those  relating  to  matters  of  commerce  (/). 
Their  functions  must,  in  great  measure,  depend  upon  the 
municipal  law  of  their  own  country.  No  contentious  juris- 
diction can,  according  to  the  doctrine  laid  down  in  a  former 
chapter,  be  exercised  over  their  fellow-countrymen  without 
the  express  permission  of  the  State  in  which  they  reside ; 
and  no  Christian  State  has  as  yet  permitted  the  criminal 
jurisdiction  of  foreign  Consuls.  But  usage,  and  the  rule 
adopted  in  most  treaties,  concede  to  the  Consul  the  assis- 
tance of  the  local  police  when  it  may  be  necessary  for  the 
exercise  of  his  functions  over  the  seamen  of  merchant-vessels 
belonging  to  his  own  country  (m). 

In  England  it  has  been  decided  that  in  a  suit  for  wages 
by  seamen  on  board  a  foreign  vessel,  the  Court  of  Admiralty 
has  jurisdiction,  but  will  not  exercise  it  without  first  giving 
notice,  in  accordance  with  the  directions  of  the  tenth  of  the 
Kules  and  Orders  of  1859  for  the  practice  of  the  High 
Court  of  Admiralty,  to  the  Consul  of  the  nation  to  which 
the  foreign  vessel  belongs ;  and  if  the  Consul,  by  protest, 
objects  to  the  prosecution  of  the  suit,  the  Court  of  Admiralty 
will  determine  whether  it  is  fit  and  proper  that  the  suit  should 
proceed  or  be  stayed.  Such  protest  does  not,  ipso  facto, 
operate  as  a  bar  to  the  prosecution  of  the  suit,  as  the 
foreign  Consul  has  not  the  power  to  put  a  veto  on  the 
exercise  of  jurisdiction  by  the  Court  of  Admiralty. 

In  such  a  suit  it  makes  no  difference  that  the  plaintiff  is 
a  British  subject ;  it  is  the  nationality  of  the  vessel,  and  not 
the  nationality  of  the  individual  seaman  suing  for  his  wages, 
that  regulates  the  course  of  procedure  (n). 

(/)  De  Martens,  Dr,  des  Oens,  i,  251. 

(m)  Be  Martens,  ib.  i.  287. 

(n)  Blanche  v.  Hangel,  The  Nina,  (1860)  2  Law  Rep,  P.  C.  p.  38. 

The  Franz  et  iHtte,  5  L,T.  N.S.  201. 
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The  cases  in  the  American  Courts  may  be  also  consulted 
on  this  subject ;  they  contain  the  following  propositions : — 
*'  A  suit  cannot  be  brought  in  a  State  Court  against  a 
"  Consul  of  a  foreign  Govemment,  admitted  as  such  by  the 
"  G-overnment  of  the  United  States.  He  does  not  waive 
**  his  privilege  by  appearing  in  the  State  Court,  and  plead- 
ing to  the  merits  "  (o). 

**  A  Consul  represents  the  subjects  of  his  nation^  if  they 
are  not  otherwise  represented  "  (p). 
"  A  Consul  of  a  foreign  Power,  though  not  entitled  to 
"  represent  his  Sovereign  in  a  country  where  the  Sovereign 
'^  has  an  ambassador,  is  entitled  to  intervene  for  all  sub- 
"  jects  of  that  Power  interested ;  and  though  he  should  not 
^^  set  forth  the  particulars  of  his  claim,  still  it  will  be  suffi- 
"  cient  if  they  can  be  fully  gathered  from  the  allegations  of 
"  the  libel,  and  the  case  it  sets  forth  "  (y). 

'^  A  Consul,  though  a  public  agent,  is  supposed  to  be 
"  clothed  with  authority  only  for  commercial  purposes ;  he 
has  a  right  to  interpose  claims  for  the  restitution  of 
property  belonging  to  the  subjects  of  his  own  country,  but 
he  is  not  entitled  to  be  considered  as  a  Minister,  or  diplo- 
matic agent  of  his  Sovereign,  intrusted,  by  virtue  of  his 
"  office,  with  authority  to  represent  him  in  his  negotia- 
"  tions  with  foreign  States,  or  to  vindicate  his  preroga- 
"  tive  "  (r). 

^^  Although  a  foreign  Consul  is  admitted  to  interpose  a 
**  claim  in  the  Admiralty  for  unknown  subjects  of  his  nation, 
"  yet  before  restitution  can  be  decreed,  proof  of  the  indi- 
"  vidual  proprietary  interest  must  be  exhibited  "(5). 


See  abo  BlunUcMi,  8.  252 :  '*  Les  Consuls  n^ont  aucune  juridiction  con- 
tentieuse,  k  moios  qu^elle  ne  leur  ait  6t6  expreas^ment  conf(Srte  par  le 
Gk)uyeniement  du  pays  on  ils  rodent/' 

(o)   Valarvno  v.  Thompaan,  3  Seldon  (N.  S.)  670. 

(jai)  Oemcn  v.  Cochran^  Bee^  209. 

(q)  Rob9on  v.  The  Huntre»B,  2  Wallace  Junior,  69. 

(r)  The  Anne,  3  Wheat.  486. 

(«)  The  Antelope,  10  Wheat.  66. 
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(( 


A  foieign  Consul  has  a  right,  without  special  authority 
'^  from  those  for  whose  benefit  he  acts,  to  institute  a  pro- 
"  ceeding  in  rem,  where  the  rights  of  the  property  of  his 
"  fellow-citizens  are  in  question  "  (t), 

CCL.  It  has  been  observed,  that  the  institution  of  the 
Consulate  is  a  result  of  International  Comity ;  and  that  the 
refusal  to  receive  a  foreign  Consul  is  no  breach  of  strict 
International  Law.  But  a  Consul,  admitted  without  any 
express  stipulation,  is  entitled  to  the  same  privileges  as  his 
predecessors  have  enjoyed,  upon  the  general  principle  men- 
tioned in  a  former  chapter,  that  every  nation  is  presumed  to 
follow  custom  and  usage  in  its  treatment  of  foreigners,  and 
is  bound  to  give  previous  warning  of  its  intention,  if  it  have 
any,  of  adopting  a  different  course  with  respect  to  them  (m). 
As  a  general  rule,  and  in  the  absence  of  any  treaty  upon 
the  subject,  the  Consul  looks  for  his  authority  and  functions 
to  the  diplomatic  instrument  by  which  he  is  appointed  to 
his  office,  to  the  exequatur  which  empowers  him  to  exercise 
them,  and  to  any  modification  which  the  particular  law 
or  custom  of  the  country  in  which  he  is  placed  may  apply 
to  them  {x) ;  and  he  must  always  remember,  that  the 
principal  end  and  object  of  the  Consulate  is  to  protect 
the  external  commerce  and  the  national  navigation  of  his 
own  country  in  the  rights  secured  to  them  by  usage  or 
treaty. 

CCLT.  Some  nations  permit,  and  others  forbid,  their  Con- 
suls to  trade  (y) ;  a  trading  Consul  is,  in  all  that  concerns  his 
trade,  liable  to  the  local  authorities  in  the  same  way  as  any 


(t)  The  Bella  Corrunes,  6  Wheat.  162. 

See  also  Pritchard's  Admiralty  Digest,  p.  01  (ed.  1861),  tit.  Conmds, 

(u)  Vattel,  t.  i.  liy.  ii.  c.  ii.  s.  34 :  *'  Au  d^faut  des  trait^s,  la  coutume 
doit  servir  de  r^gle  dans  ces  occasioDS ;  car  celui  qui  revolt  un  Consul 
sans  conditions  expresses,  est  cens^  le  recevoir  sur  le  pied  dtabli  par 
Tusage." 

(x)  Dc  Martens^  %b,  L  260-266. 

(y)  See  Dr,  Wendts  Papers  on  Maritime  Legidation,  p.  176 ;  and  see 
the  Reports  of  the  Committee  of  1871,  refisrred  to  an/f,  p.  270,  and  the 
evidence  annexed  to  the  Beports. 
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native  merchant.  In  fact,  sometimes  natives  of  the  place 
itself,  in  which  consular  services  are  required,  are  appointed 
Consuls ;  and  thus  are,  at  one  and  the  same  time,  the  sub- 
jects of  the  country  in  which  they  dwell  and  agents  of 
a  foreign  State.  Such  an  appointment  is  perhaps  rightly 
pronounced,  by  a  considerable  authority,  to  be  objectionable 
in  principle  (z).  The  prerogatives  of  such  Consuls  are 
very  limited;  the  only  exemptions  which  they  appear  to 
enjoy  are  from  lodging  soldiers  and  from  personal  service  in 
the  civic  guards  or  militia  (a). 

CCLII.  Such  an  appointment  cannot,  of  course,  be  made 
without  the  sanction  of  the  Sovereign,  though  a  condition  of 
this  kind  has  sometimes  formed  the  subject  of  an  express  pro- 
vision of  a  treaty.  Thus,  in  the  Treaty  of  1753,  between 
the  Crown  of  the  Two  Sicilies  and  the  Republic  of  Holland, 
it  is  provided  : — 

"  L'on  fera  attention,  de  part  et  d'autre,  de  nommer  pour 
"  Consuls  dans  les  Etats  respectifs,  comme  ci-dessus,  de  pro- 
'^  pres  sujets  naturels  ;  et  si  Tune  des  parties  contractantes 

nommait  pour  son  Consul,  dans  les  Etats  de  I'autre,  un 

sujet  de  celle-ci,  il  sera  libre  a  cette  dernifire  de  Tadmettre 
''  ou  non  "  (i). 

CCLIII.  Consuls-General  are  sometimes  appointed.  These 
officers  exercise  their  functions  over  several  places,  and  some- 
times a  whole  country ;  and,  generally  speaking.  Consuls  and 
Vice-Consuls  are  under  their  control  (c). 

CCLIV.  The  appointment  of  Fice-Consuls  is  also  sanc- 
tioned by  the  practice  of  nations. 

English  Vice-Consuls  are  usually  appointed  by  the  Consul, 
subject  to  the  approbation  of  the  Foreign  Secretary  of  State, 
and,  as  a  general  rule,  the  English  Vice-Consul  corresponds 


(z)  De  Martens  et  De  Cutty,  Rec,  de  Trait,,  Index  explicatif,  p. 
tit.  Consuls,  "  Usage  deplorable  en  principe." 
(a)  De  Martens,  Le  Guide  Diplomatique,  L  398. 
(6)   Wenck,  Codex  Jur,  Gent,  t.  ii.  p.  776. 
(o)  See  Reports  of  Committee  of  1871,  referred  to  ante,  p.  270. 
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directly  with  the  Consul,  butin  special  cases  with  the  Foreign 
Secretary,  in  the  first  instance  (rf). 

CCLV.  The  Treaties  which  have  reference  to  this  subject 
appear  to  admit  of  the  following  classification : — 

1 .  Treaties  between  Christian  European  States. 

2.  Treaties  between  Christian  European  States  and  the 
States  of  North  and  South  America. 

3.  Treaties  between  the  States  of  North  and  South 
America. 

4.  Treaties  between  Christian  States  and  Infidel  or 
Heathen  States. 

5.  Treaties  between  Christian  States  other  than  those  in 
Europe  and  America. 

The  Treaties  relating  to  this  subject  are  very  numerous  ; 
as  far  as  I  have  been  able  to  ascertain,  those,  down  to  the 
year  1876,  which  principally  illustrate  the  functions,  powers, 
and  privileges  of  Consuls,  are,  according  to  the  above- 
mentioned  classification,  the  following : — 

1.  Treaties  between  Christian  European  States. 
France  yriih  Spain,  1768-1769,  1862. 
with  Great  Britain,  1787, 
with  the  Netherlands,  1840,  1865. 
with  Russia,  1787. 
with  Portugal,  1667,  1797. 
with  Belgium,  1861. 
„       with  Italy,  1862. 

with  Mecklenburg- Schwerin,  1865. 
with  the  Hanse  Towns,  1865. 
Austria  with  Spain,  1725. 
„      with  Greece,  1836. 
„      with  Russia,  1860. 
Denmark  with  Spain,  1641,  1742. 
„         with  Russia,  1782. 
„         with  Belgium,  1863. 
Kingdom  of  the  Two  SiciZeV*  with  the  Netherlands,  1753. 

{d)  Fifnn^  p.  0. 
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Kingdom  of  the  Two  Sicilies  with  Russia,  1787. 

„  „  „  with  Sweden,  1742. 

Italy  with  Russia,  1863. 

„    with  Belgium,  1863. 
Prussia  with  Portugal,  1844. 
„       with  Belgium,  1863. 
„       with  the  Netherlands,  1856  (e). 
Hamburg  with  Belgium,  1863. 
Lubeck  with  Belgium,  1863. 
Great  Britain  with  France,  1787  {vide  ante). 
„  with  Portugal,  1840. 

„  with  Russia,  1843, 1859. 

with  Spain,  1665,  1667,  1751. 
Spain  with  the  Netherlands,  1714,  1816. 

„      with  Great  Britain  {vide  ante), 
Switzerland  with  Belgium,  1862. 
Sweden  and  Norway  with  Belgium,  1863. 
2.  Treaties  between   the  States  of  North    and   South 
America  and  Christian  European  States, 
a.  North  America : — 

United  States  of  North  America  with  France,  1788, 1800. 

with  Denmark,  1826, 

1861. 
with  Spain,  1795,  1819. 
with  Great  Britain, 

1806. 
with  Prussia,  1828. 
with  Sweden,  1816, 

1827. 
with  Austria,  1829. 


)8.    Central  and  South  America : — 
Mexico  with  France,  1827. 

„     with  Great  Britain,  1826. 

„    with  the  Netherlands,  1827. 


(«)  This  treaty  is  very  important  as  to  the  admission  of  Consular  Agents 
•in  the  principal  ports  of  the  Dutch  colonies. 
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Mexico  with  Belgium,  1861. 

9f      with  the  Zollverein,  1855. 
New  Granada  with  France,  1840,  1857. 
Brazil  with  Denmark,  1828. 
„       with  Great  Britain,  1827. 
„      with  Prussia,  1827. 
with  France,  1860  (/). 
with  Portugal,  1863. 
Bolivia  with  Belgium,  1860. 
Nicaragua  with  France,  1859. 
„         with  England,  1860. 
Venezuela  with  Denmark,  1862. 
„         with  Italy,  1861. 
„        with  the  Hanse  Towns,  1860. 
Honduras  with  France,  1856. 
Argentine  Confederation  with  Sardinia,  1855. 

„  „  with  the  Zollverein,  1857. 

Peru  with  Italy,  1863. 

„    with  France,  1861. 
Uruguay  with  the  Zollverein,  1856. 
Paraguay  with         „  1860. 

Texas  with  France,  1839. 
Rio  de  la  Plata  with  Great  Britain,  1825  {g). 

3.  Treaties  between    the  States  of    North    and  South 
America. 

Central  America  with  the  United  States,  1825. 
Columbiayviik  the  United  States,  1824. 
Honduras  with  the  United  States,  1864. 
Peru  with  Bolivia,  1864. 
Chili  with  Ecuador,  1855. 

4.  Treaties  between  Christian    States  and    Infidel  or 
Heathen  States. 

Morocco  with  France,  1682,  1767. 
„         with  Denmark,  1767. 


(/)  This  treaty  relates  to  Oonsuls  entirely. 

ig)  There  seems  also  to  be  a  treaty  between  Great  Britain  and  Obili. 
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Morocco  with  Spain,  1799,  1861. 

„         with  the   United   States  of  North  America, 

1786,  1830. 
„         with  Great  Britain,  1826. 
„         with  the  Netherlands,  1683,  1752. 
Egypt  with  Great  Britain.  A  convention  dated  July  31, 

1875,  gave  to  Great  Britain  the  option  of 
joining  in  stipulations  relative  to  mixed 
courts  andconsular  jurisdiction,  similar  to 
those  previously  entered  into  between 
Egypt  and  France  and  Egypt  and 
Germany. 
The  Ottoman  Parte  with  France,  1535, 1569, 1584. 
„  with  the  Two  Sicilies,  1740. 

„  with  Spain,  1782. 

„  with    the   United  States  of    North 

America, 
with  Great  Britain,  1675. 
with  Great  Britain,  France,  and  Italy. 
Protocol  signed  February   12, 
1873,  as  to  consular  jurisdiction 
in  Tripoli. 
Tunis  with  Denmark,  1751. 
with  Spain,  1794. 

with  the  United  States  of  North  America,  17  97. 
Tripoli  with  the  Two  Sicilies,  1754,  1816. 
„       with  Spain,  1784. 

„      with  the  United  States  of  North  America,  1805. 
„       with  Great  Britam,  1662,  1675,  1694,  1716, 
1754. 
Persia  with  France,  1708,  1715,  1808. 
„      with  the  ZoUverein,  1857. 
„      with  Greece,  1861. 
China  with  Great  Britain,  1843. 
„        „  „  Treaty  of  Tientsin,  1858. 

„        „  „  Convention  of  Che-foo,  1876 

(not  yet  ratified). 
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China  with  France,  1858. 
„      with  Russia,  1858. 
with  Prussia,  1861. 
with  Portugal,  1862. 
Japan  with  France,  1858. 
with  Russia,  1855. 
with  Switzerland,  1864. 
Madagascar  with  France,  1862. 
Siam  with  Prussia,  1862. 
„    with  England,  1855  (A). 
„    with  France,  1856. 
„    with  Denmark,  1858. 
„    with  the  United  States,  1856. 
5.  Treaties  between  Christian  States  other  than  those  in 
Europe  and  America. 

Hawaii  with  France,  1857. 
„        with  Belgium,  1862. 
„        with  the  United  States,  1864. 
Liberia  with  the  United  States,  1862  (t). 
CCLVI.  From  these  treaties  the  general  usage  of  na- 
tions with  respect  to  the  condition  and  authority  of  Consuls, 
both  in  Christian  and  Infidel  countries,  may  be  collected.  It 
may  be  useful  to  mention  further  that  those  treaties  which 
most  fully  illustrate  the  usual  and  ordinary  status  of  Consuls, 


(A)  By  Article  2  of  this  treaty  exclusiye  jurisdiction  is  given  to  the 
Oonsul  over  British  subjects.  Nearly  to  the  same  effect  are  the  treaties 
with  France,  Denmark,  and  the  United  States. 

(i)  The  United  States  have  been  more  liberal  than  England  in  thdr 
treaties  about  foreign  Consuls.  Mr.  Dana  observes  that,  "In  some  treaties 
Consuls  are  permitted  to  arrest  deserters  from  public  or  private  ships 
through  the  local  magistrates ;  and  in  such  cases  the  local  processes  for 
arrest,  and  places  of  detention  for  imprisonment,  are  placed  at  the  disposal 
of  the  Consul. 

"  There  are  no  treaty  stipulations  between  the  United  States  and  Great 
Brit(un  respecting  the  arrest  and  detention  of  deserting  seamen. 

''  The  last  attempt  at  such  an  arrangement  failed  because  of  Great 
Britain's  desire  to  exclude  slaves  from  the  treaty,  which  was  objected  to 
by  the  United  States.'' — Bona,  note  to  Wheaton,  p.  178.  See  also  Abbotfs 
United  States  Manual^  1868. 
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as  distinguished  from  theirextraordinary  privileges  in  Turkey 
and  the  Levant,  are  the  following,  viz. :  The  Treaty  be- 
tween Sicily  and  the  Netherlands  in  1753,  and  more  particu- 
larly the  31st  article  (  j\ 

The  "  Convention  entre  la  Cour  S^Espagne  et  celle  de 
"  France^  pour  mieux  r^gler  les  fonctions  des  Consuls  et 
"  Vice- Consuls  de  ces  deux  Couronnes  dans  leurs  Ports  et 
"  Domaines  respectifs"  of  1769  (A). 

The  Consular  Convention  between  the  United  States  of 
North  America  and  France,  in  1788. 

The  Treaty  between  France  and  the  Republic  of  Texas, 
in  1839  (/). 


(y)  Wenck,  ii.  774,  776. 

(A)  By  the  12th  Article  of  this  Treaty  it  is  provided,  '*  Tous  les  diffiS- 
rends  et  procte  entre  les  sujets  de  Tune  des  parties  contractantes  sur  le 
territoire  de  Tautre,  et  notamment  tout  ce  qui  concerne  les  gens  de  mer, 
seroot  jug^  par  les  Consuls  respectifs,  sans  qu^aucun  officier  territorial 
puisse  intervenir,  et  que  les  appels  des  jugements  consulaires  seront 
port^s  devant  les  tribunaux  du  pays  qui  a  institu^  les  Consuls,  lesquels 
tribunaux  pourront  seuls  en  connaitre/' 

(I)  Martens,  Bee.  de  TraitSs,  4'c.,  1830-^9,  vol.  xxiv.  p.  990. 
"  Art.  9.  Les  Consuls,  Yice-Consuls,  et  agens  consulaires  respectifs, 
ainsi  que  leurs  cbanceliers,  jouiront,  dans  les  deux  pays,  des  privil^s 
g^n^ralement  attnbu^  k  leurs  charges,  tels  que  Texemption  des  logemens 
militaires,  et  celle  de  toutes  les  contributions  directes,  tant  personnelles 
que  mobili^res  ou  somptuaires,  k  moins,  toutefois,  qu'ils  ne  soient  citoyens 
du  pays,  ou  qu'ils  ne  deviennent,  soit  propri^taires,  soit  possesseurs  de 
biens  immeubles,  ou,  enfin,  qulls  ne  fassent  le  commerce,  dans  lesquels 
cas  ils  seront  soumis  aux  memes  taxes,  charges  et  impositions  que  les 
autres  particuliers.  Ces  gens  jouiront  en  outre  de  tous  les  autres  pri- 
vil^s,  exemptions  et  immunit^s  qui  pourront  etre  accords,  dans  leurs 
r^dences,  aux  agens  du  meme  rang  de  la  nation  la  plus  favoris^. 

**  10.  Les  archives,  et  en  g^n^ral  tous  les  papiers  des  chancelleries  des 
consulats  respectifs,  seront  inviolables,  et  sous  aucun  pr^texte,  ni  dans 
aucun  cas,  ils  ne  pourront  etre  saisis  ni  visits  par  Tautorit^  locale. 

''11.  Les  Consuls,  Vice-Consuls,  et  agens  consulaires  respectifs  auront 
le  droit,  au  d^^  de  leurs  nationaux  morts,  sans  avoir  test^  ni  d^gn^ 
d'ex^uteurs  testamentaires,  de  remplir,  soit  d'office,  soit  k  la  r^uisition 
des  parties  intdress^es,  en  ayant  soin  de  prdvenir  d'avance  Tautorit^  locale 
comp^tente,  les  formality  n^essaires,  dans  Tint^ret  des  h^ritiers,  de 
prendre  en  leur  nom  possession  de  la  succession,  de  la  liquider  et  admi- 
nistrer,  soit  personnellement,  soit  par  des  d^l^gu^  nomm^  sous  leur 
responsabilitd. 
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''  12.  Les  OodsuLb,  Vice-Consuls,  et  agens  consulaires  respedifs  seront 
exclusiyement  charge  de  la  police  interne  des  navires  de  commerce  de 
leur  nation,  et  les  autorit^  locales  ne  pourront  y  intervenir  qu*autant  que 
les  ddsordes  survenus  seraient  de  nature  k  troubler  la  tranquillity  puUique, 
soit  k  terre,  soit  k  bord  d'autres  b&timens. 

^  13.  Les  Consuls,  Yice-Consuls,  et  agens  consulaires  respectifs  pourront 
faire  arrSter  et  renvojer,  soit  k  bord,  soit  dans  leurs  pays,  les  matelots 
qui  auraient  d^rt^  des  b&timens  de  guerre  ou  de  commerce  appartenant 
h  leur  nation.  A  cet  efiet  ils  s'adresseront  par  ^rit  aux  autorit^  locales 
comp^tentes,  et  justifieront,  par  Texhibition  des  reglstres  du  bfttiment  ou 
du  rdle  d*^uipage,  ou,  si  ledit  nayire  ^tait  parti,  parcopie  desdites  pieces, 
dftment  certifi^es  par  eux,  que  les  bommes  qu'ils  r^lament  faisaient 
partie  dudit  ^uipage.  Sur  cette  demande,  ainsi  justifi^,  la  remise  ne 
pourra  leur  dtie  refiis^.  H  leur  sera  de  plus  donnd  toute  aide  et  assistance 
pour  la  recherche,  saiae  et  arrestation  desdits  d^serteurs,  qui  seront  mdme 
detenus  et  gard^  dans  les  prisons  du  pays,  k  la  requite  et  aux  frais  des 
Consuls,  jusqu*&  ce  que  ces  agens  aient  trouvd  une  occasion  de  les  faire 
partir.  Si  pourtant  cette  occasion  ne  se  pr^sentait  pas  dans  un  d^ai  de 
quatre  mois,  k  compter  du  jour  de  Farrestation,  les  d^rteurs  seraient 
mis  en  libert^^  et  ne  pourraient  plus  Stre  arrdtte  pour  la  mSme  cause." 
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CHAPTER  III. 

CONSULS— DUTIES  AND   POWERS   OP. 

CCLVII.  It  will  not  be  inconsistent  with  the  scheme  of 
this  work  to  call  attention  to  some  of  the  principal  domestic 
regulations  of  particular  States  upon  the  duties  and  powers 
of  Consuls.  The  law  of  the  United  States  of  America  upon 
a  subject  in  which  thej  have  so  deep  and  legitimate  an  in- 
terest is  thus  stated  by  Mr.  Chancellor  Kent: — 

**  The  Laws  of  the  United  States^  on  the  subject  of  Con- 
**  suls  and  Vice-Consuls,  specially  authorise  them  to  receive 
"  the  protests  of  masters  and  others  relating  to  American 
"  commerce,  and  they  declare  that  Consular  Certificates, 
**  under  seal  shall  receive  faith  and  credit  in  the  Courts  of  the 
*^  United  States.  It  is  likewise  made  their  duty,  where  the 
«  laws  of  the  country  permit,  to  administer  on  the  personal 
^  estates  of  American  citizens  dying  within  their  consulates, 
^^  and  leaving  no  legal  representative,  and  to  take  charge  of 
^'  and  secure  the  effects  of  stranded  American  vessels,  in  the 
^^  absence  of  the  master,  owner,  or  consignee ;  and  they  are 
"  bound  to  provide  for  destitute  seamen  within  their  con- 
^^  sulates,  and  to  send  them,  at  the  public  expense,  to  the 
^^  United  States.  It  is  made  the  duty  of  American  Consuls 
*^  and  Commercial  Agents  to  reclaim  deserters,  and  discoun- 
*^  tenance  insubordination,  and  to  lend  their  aid  to  the  local 
^'  authorities  for  that  purpose,  and  to  discharge  seamen 
'*  cruelly  treated.  It  is  also  made  the  duty  of  masters  of 
^^  American  vessels,  on  arrival  at  a  foreign  port,  to  deposit 
"  their  registers,  sea-letters,  and  passports  with  the  Consul, 
"  Vicc-Consul,  or  Commercial  Agent,  if  any,  at  the  port ; 
"  though  this  injunction  only  applies  when  the  vessel  shall 
"  have  come  to  an  entry,  or  transacted  business  at  the  port. 

These  particular  powers  and  duties  are  similar  to  those 
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"  prescribed  to  British  Consuls,  and  to  Consuls  under  the 
"  consular  convention  between  the  United  States  and 
"  France,  in  1788 ;  and  they  are  in  accordance  with  the 
*^  usages  of  nations,  and  are  not  to  be  construed  to  the  exclu- 
**  sion  of  others  resulting  from  the  nature  of  the  consular 
"  appointment.  The  consular  convention  between  France 
"and  this  country,  in  1778,  allowed  Consuls  to  'exercise 
**  police  over  all  vessels  of  their  respective  nation,' '  within 
"  the  interior  of  the  vessels,'  and  to  exercise  a  species  of 
"  civil  jurisdiction,  by  determining  disputes  concerning 
"  wages,  and  between  the  masters  and  crews  of  vessels 
"  belonging  to  their  own  country.  The  jurisdiction  claimed 
"  under  the  consular  convention  with  France  was  merely 
"  voluntary,  and  altogether  exclusive  of  any  coercive  autho- 
**  rity ;  and  we  have  no  treaty  at  present  which  concedes 
"even  such  consular  functions.  The  doctrine  of  our  courts 
"  is,  that  a  foreign  Consul,  duly  recognised  by  our  Govem- 
"  ment,  may  assert  and  defend,  as  a  competent  party,  the 
"  rights  of  property  of  the  individuals  of  his  nation,  in  the 
"  courts  of  the  United  States,  and  may  institute  suits  for  that 
"  purpose,  without  any  special  authority  from  the  party  for 
"  whose  benefit  he  acts.  But  the  Court,  in  that  case,  said 
"  that  they  could  not  go  so  far  as  to  recognise  a  right  in  a 
"  Vice-Consul  to  receive  actual  restitution  of  the  property,  or 
"  its  proceeds,  without  showing  some  specific  power  for  the 
"  purpose  from  the  party  in  interest"  (a). 

CCLVIII.  In  the  last  edition  of  this  work  reference  was 
made  to  certain  general  instructions  issued  in  1846  by  the 
Secretary  of  State  for  the  Foreign  Department  for  the 
regulation  of  the  British  Consular  Service.  These  instruc- 
tions have  from  time  to  time  been  revised,  and  are  now 
superseded  by  others  issued  on  January  1,  1879.  From 
these  latter  the  Author  has  been  permitted  to  make  extracts. 
The  following  seem  of  importance  and  to  come  within  the 

scope  of  this  work. 

-^^■^—  ^  ___^^       ____ 

(a)  Ktnt^s  Commentaries^  vol.  i.  pp.  42,  43. 
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Introduction. 

"  The  principal  object  of  the  appointment  of  British 
**  Consular  Ofiicers  in  foreign  countries  is  the  protection 
"  and  the  promotion  of  the  commercial  interests  of  her 
"  Majesty's  subjects. 

"  Their  general  duties  in  this  respect  are  defined  by  law 
"  and  by  treaties. 

"  It  is  incumbent  on  all  Consular  Officers  to  make  themselves 
"  thoroughly  acquainted  with  all  laws  which  bear  upon  their 
"  functions,  and  to  be  conversant  with  all  treaties  which  may 
"  affect  their  official  position.  A  knowledge  of  the  principles 
^*  and  details  of  English  mercantile  law  and  usage  is  indis- 
pensable: and  it  is  equally  necessary  that  Consular  Officers 
should  be  well  acquainted  with  the  laws  and  usages  of  trade 
in  force  generally  in  the  country,  and  locally  in  the  place,  of 
"  their  residence. 

"  The  duties  of  Consular  Officers,  however,  are  not  neces- 
"  sarily  limited  to  commercial  matters.  They  must  perform 
**  any  service,  and  be  prepared  to  furnish  any  information,  that 
"  may  be  required  of  them  by  her  Majesty's  Government 
"  within  their  Consular  district." 

Appointment  of  Consular  Officers. 

Paragraph   1. 

"  Consular  Officers  are  of  two  classes,  those  appointed  by 
"  Commission  from  the  Crown,  and  those  appointed  by  Com- 
"  missioned  Officers  under  authority  given  by  the  Crown. 
"  Neither  class,  however,  has  power  to  act  until  duly  recognised 
"  by  the  Government  of  the  country  in  which  the  Officer  has 
"  to  reside. 

"  This  recognition,  in  so  far  as  concerns  Consular  Officers 
"  holding  commissions  from  the  Sovereign,  is  given  by  an 
"  instrument  called  an  exequatur,  granted  by  the  Sovereign 
"  or  chief  authority   of  such  country ;  and   the  exequatur 
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"  is   applied  for  through  the  principal  British  Diplomatic 
"  Officer  residing  at  the  seat  of  government. 

"  If  the  Consular  Officer  should  himself  be  the  principal 
'^  British  Agent  in  the  country  to  which  he  is  appointed,  he 
"  will  personally  apply  for  an  exequatur,  and  in  doing  so  he 
^*  will  forward  to  the  Government  of  the  country  the  Queen's 
"  commission  under  which  he  has  authority  to  act. 

Upon  the  arrival  of  a  Commissioned  Consular  Officer 
at  his  post^  he  will  announce  his  appointment  to  the  local 
authorities,  and  if  his  exequatur  should  not  have  reached 
him,  he  will  request  to  be  allowed  to  fulfil  his  duties  ad 
interim  ;  but  this  cannot  be  claimed  as  of  right,  and  must 
only  be  sought  for  as  a  matter  of  courtesy. 
"  The  recognition  of  Consular  Officers  not  holding  sove- 
"  reign  commissions  is  usually  given  in  a  less  formal  manner 
"  than  by  sovereign  exequaturs ;  but  the  rule  varies  in 
**  different  countries.  Whatever  it  may  be,  British  Consular 
"  Officers  must  abide  by  it. 

**  The  Consular  Service  consists  of  the  following  ranks : — 
"  Agents  and  Consuls-General;  Consuls-General;  Consuls 
"  Vice-Consuls  ;  Consular  Agents ;    Pro-Consuls." 

Rights  and  Privileges  of  Consular  Officers. 

Paragraph  2. 

'•'  These  are  of  two  kinds :  those  defined  by  treaty,  and 
"  those  regulated  by  local  law  or  custom.  Consular  Officers 
"  should  maintain  their  right  to  privileges  or  exemptions 
"  which  by  treaty  or  by  custom  they  may  be  fully  entitled  to 
^'  demand,  but  they  must  not  aim  at  more ;  and  in  any  case  of 
"  difiFerence  of  opinion  between  them  and  officers  of  other 
"  Governments  they  must  avoid  giving  offence,  and  should 
"  conduct  the  controversy  in  a  spirit  of  conciliation,  calculated 
"  to  render  unnecessary  the  reference  which,  if  the  difference 
'*  cannot  be  arranged,  must  be  made  by  the  Consular  Officer 
"  to  the  Secretary  of  State  through  the  Diplopiatic  Jlepre- 
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"  sentative  of  her  Majesty  in   the   country  in   which  he 
"  resides. 

"  Flags. — In  countries  where  it  may  be  the  custom  for 
foreign  Consuls  to  hoist  the  national  flags  of  their 
respective  nations  over  their  residences,  the  flag  to  be 
"  hoisted  by  British  Consular  Officers  is  the  British  union 
"  jack. 

"  It  is  to  be  understood,  however,  that  if  the  regulations  of 
"  the  country  or  of  the  place  in  which  the  Consular  Ofiicer 
"  resides  do  not  permit  a  display  of  this  kind,  and  that  such 
"  regulations  are  applicable  to  foreign  Consuls  generally,  the 
"  British  Consular  Ofiicer  will  not  consider  himself  authorised 
"  to  hoist  the  British  flag. 

"  When  flags  are  required,  application  should  be  made  to 
"  the  Foreign  Office,  stating  whether  they  are  required  for 
^^  use  on  shore  or  in  boats,  and  what  has  become  of  the  flags 
"  hitherto  in  use." 

Duties  of  Consular   Officers. 
Paragraph  3. 

"  These  may  be  specified  under  the  following  heads  : — 

"  1.  Those  enjoined  by  the  Act  6  Geo.  IV.  cap.  87,  com- 
"  monly  known  as  the  Consular  Act,  and  Orders  in  Council 
"  issued  thereunder. 

"  2.  Those  enjoined  by  the  Acts  relating  to  the  Slave 
"  Trade  (see  Paragraph  5). 

"  3.  Those  specified  in  the  Acts  relating  to  the  Mercan- 
"  tile  Marine,  viz. :  17  &  18  Vict.  cap.  104  ;  18  &  19  Vict 
*^  cap.  91;  25  &  26  Vict.  cap.  63;  and  30  &  31  Vict. 
''  cap.  24  (b). 

"  4.  Those  required  by  other  Acts  of  Parliament  (c)  or 


(b)  See  also  36  (S-  37  Vict.  cap.  86 ;  80  ^  40  Vict.  cap.  80 ;  and  43  <J-  44 
Vict.  cap.  43. 

(c)  See  also,  as  to  enforcement  of  the  Anglo-French  Fishery  Convention 
81  <J-  82  Vict.  cap.  46 ;  as  to  attesting  enlisted  soldiers,  42  ^  48  Vict. 
cap.  83,  s.  90 ;  as  to  registration  of  births  and  deaths,  88  ^  84  Vict, 
cap.  14. 
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"  Orders  in  Council^  or  by  instructions  from  the  Secretary 
''  of  State. 

Slave  Trade  Acts. 

Paragraph  5. 

''  These  Acts,  5  Geo.  IV.  cap.  113, 1824,  and  6  &  7  Vict, 
cap.  98,  1843,  were  passed  for  the  more  effectual  sup- 
pression of  the  slave  trade;  and  although  this  traffic 
*^  has  happily  much  decreased,  there  are  places  where  it 
"  is  still  carried  on,  even  in  defiance  of  local  law.  The 
"  attention  of  Consular  Officers  should  therefore  be  directed 
to  this  matter ;  they  should  watch  all  undertakings  which 
may  be  suspected  of  being  concerned  with  the  slave  trade  ; 
**  and,  whenever  any  act  is  done,  or  is  supposed  to  be  contem- 
"  plated,  v^rhich  would  be  contrary  to  treaty,  they  should 
"  forthwith  report  the  same  to  the  Secretary  of  State,  to 
"  the  commander  of  the  nearest  ship  of  war,  and  to  the  local 
**  authorities." 

On  the  passing  of  the  Act  6  &  7  Vict.  cap.  98,  an  ex- 
planatory instruction  was  given  to  her  Majesty's  Consuls. 

In  addition  to  the  above,  the  following  Acts  are  also  in 
force:— 36  &  37  Vict.  cap.  59,  1873  ;  36  &  37  Vict.  cap. 
88,  1873 ;  39  &  40  Vict.  cap.  46,  1876  (rf). 


British  Shipping. 
Paragraph  7. 

Independently  of  the  requirements  of  the  Mercantile 
Marine  Acts,  various  matters  relating  to  British  shipping 
have  to  be  attended  to  by  Consular  Officers. 

"  British  Ships  in  Foreign  Ports. — They  are  to  remember 
"  that  a  British  merchant  ship,  while  in  a  foreign  port,  is 


((/)  See  also  42  ^  43  Vict,  cap.  38,  1870. 
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"  subject  to  the  laws  in  force  at  that  port,  and  that  no  persons 
**  seeking  refuge  on  board  such  ships,  with  a  view  of  evading 
"  the  local  laws,  can  be  protected  against  the  operation  of 

those  laws.  The  ship  affords  no  harbour  to  any  person 
"  liable  legally  to  be  taken  into  custody ;  and  the  crew 

forms  no  exception  to  this  rule. 

The  discipline  on  board  a  British  merchant  ship  while 

in  a  foreign  port  is  usually  allowed  to  be  regulated  by 
"  the  master    in  conformity   with  British    law,  and    it  is 

desirable  that  he  should  be  supported  in  maintaining  it. 
*^  Consular  Ofiicers  should  assist  shipmasters  in  this  respect, 
"  warning  them,  however,  of  any  local  rules  or  regulations 
"  which  might  interfere  with  their  free  action  in  the 
"  matter. 

"  Whenever  such  rules  are  made  or  altered,  the  Consular 
"  Officer  will  give  due  information  thereof  to  the  Secretary 
"  of  State." 

Trade  and  Commerce. 

Paragraph  8. 


it 
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It  is  the  duty  of  Consular  Officers  to  protect  and  to 
promote  the  lawful  trade  of  Great  Britain  by  every  fair 
"  and  proper  means,  and  to  uphold  the  rights  and  privileges 
"  of  British  merchants. 

Whenever  changes  are  made  which  affect  trade,  either 
as  regards  general  regulation,  or  by  increasing  or  diminish- 
^'  ing  duties  or  charges,  such  changes  are  immediately  to 
"  be  communicated  by  Consular  Officers  to  the  Secretary  of 
"  State,  and  to  be  made  known  to  resident  British  mer- 
"  chants." 

Advice  and  Assistance  to  British  Subjects. 

Paragraph  10. 

"  Consular  Officers  are  to  give  their  best  advice  and  assis- 
"  tance,  when  called  upon,  to  her  Majesty's  trading  subjects, 
"  quieting  their  differences,  promoting  peace,  harmony,  and 
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^*  goodwill  amongst  them^  and  conciliating  as  much  as  pos- 
'^  sible  the  subjects  of  the  two  countries  upon  all  points  of 
"  difference  which  may  fall  under  their  cognisance.  In  the 
"  event  of  any  attempts  being  made  to  injure  British  sub- 
"  jects,  either  in  their  pei*sons  or  property,  the  Consular 
OflScer  will  uphold  their  rightful  interests,  and  the  privi- 
leges secured  to  them  by  treaty,  by  due  representation 
in  the  proper  official  quarter.  He  will  at  the  same  time 
"  be  careful  to  conduct  himself  with  mildness  and  modera- 
^^  tion  in  all  his  transactions  with  the  public  authorities,  and 
"  he  will  not  on  any  account  urge  claims  on  behalf  of  her 
"  Majesty's  subjects  to  which  they  are  not  justly  and  fairly 
"  entitled  {e). 

"  Application  to  British  Minister  when  necessary, — If 
^^  redress  cannot  be  obtained  from  the  local  administration, 
"  or  if  the  matter  of  complaint  be  not  within  their  juris- 
'*  diction,  the  Consular  Officer  will  apply  to  her  Majesty's 
"  Minister  in  the  country  wherein  he  resides,  in  order  that  a 
"  representation  may  be  made  to  the  higher  authorities,  or 
^'  that  other  steps  may  be  taken  in  the  case." 

Naturalised  British  Suhjects.     Passports, 

Paragraph  11. 

"  Privileges  Abroad, — Holders  of  Certificates  of  Natura- 
"  lisation  who  can  prove  to  Consular  Officers  that  they  are 
"  entitled  to  British  Consular  protection  abroad  are  to  be 
treated  in  every  respect  as  British-born  subjects ;  but  such 
Certificates,  if  granted  subsequently  to  the  year  1850,  and 
prior  to  May  12,  1870,  do  not  entitle  the  holders  to  any 
privileges  out  of  her  Majesty's  dominions,  unless  they  are 
provided  with  a  passport  from  the  Secretary  of  State  for 
Foreign  Affairs,  or  from  the  Governor  of  any  British 
colony  in  which  they  may  have  been  naturalised,  to  enable 
them,  for  the  term  therein  specified,  to  travel  abroad  {f), 

(e)  See  also  Circular ,  June  13,  1861. 
(/)  Circular,  December  8,  1860. 
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"Persons  naturalised  as  British  subjects  under  the  Act  of 
"33  Vict.  cap.  14,  May  12,  1870,  receive  at  the  Foreign 
"  Office,  on  production  of  their  certificates  of  naturalisa- 
**  tion,  and  on  satisfactory  proof  of  identity,  passports 
"  unlimited  in  point  of  time,  but  with  the  following  notice 
"  attached : — 

"  *  This  passpoi-t  is  granted  with  the  qualification  that 
"  *  the  bearer  shall  not,  when  within  the  limits  of  the  foreign 
"  *  State  of  which  he  was  a  subject  previously  to  obtaining 
"  ^  his  certificate  of  naturalisation,  be  deemed  to  be  a  British 
*  subject,  unless  he  has  ceased  to  be  a  subject  of  that  State 
'  in  pursuance  of  the  laws  thereof,  or  in  pursuance  of  f*- 
"  '  treaty  to  that  effect.— (33  Vict.  cap.  14.)' 

"  The  restriction,  therefore,  imposed  with  regard  to 
"  persons  naturalised  since  1850  does  not  apply  to  persons 
"  naturalised  since  the  Act  of  1870  {g). 

"  Non-protection  in  Country  of  former  Allegiancey  unless 
"  Denationalised. — Naturalised  British  subjects  cannot  claim, 
as  such,  any  privileges  in  the  country  of  which  they  were 
subjects  before  naturalisation,  unless  they  have  been 
denationalised  by  the  laws  of  that  country,  or  by  virtue  of 
a  treaty." 

Paragraph  12. 

"  Correspondence  with  Local  Authorities  only. — Consular 
"  Officers  are  not  permitted  to  correspond  direct  with  the 
•*  Supreme  Government  of  such  country,  but  only  with  the 
"  local  authorities  of  the  place  at  which  they  are  stationed. 
"  Any  representation  to  the  Supreme  Government  must  be 

made  through  the  regular  diplomatic  channel. 

"  Consular    Service  subordinate  to  the  Diplomatic  Ser^ 

vice, — The  Consular  Service  is  in  fact  strictly  subordinate 
**  to  the  Diplomatic  Service  (A),  and  the  Diplomatic  Repre- 
"  sentative  of  her  Majesty  is,  subject  to  the  authority  of  the 
"  Secretary  of  State,  invested  with  full  authority  and  con- 

iy)  CiVctt/ar,  October  19, 1874. 
(A)   aVa*/«r,  May  2, 1801. 
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^^  trol  over  her  Majesty's   Consular  Officers    within    the 
country  in  which  he  resides. 

Consular  Officers  to  execute  Instructions  from  Ministers. 
It  is  accordingly  the  duty  of  Consular  Officers  at  once  to 
execute  any  instinictions  which  they  may  receive  from  her 
Majesty's  diplomatic  representatives,  if  such  instruc- 
tions are  not  inconsistent  or  at  variance  with  any  special 

*  instructions  they, may  have  received  from  the  Foreign 
Office ;  but  if  on  these  grounds  (in  consequence  of  any 
such  inconsistency  or  variance,  and  giving  due  considera- 

"  tion  to  the  peculiar  circumstances  of  each  case,)  Consular 
Officers  should  feel  doubts  as  to  the  propriety  of  carrying  out 

"  the  instructions  of  her  Majesty's  Diplomatic  Representa- 
tive, they  will  lay  before  him  the  grounds  thereof;  and  if, 

"  notwithstanding,    her    Majesty's    Representative    should 

"  repeat  his  instructions,  the  Consular  Officer  must  obey 

«  them. 

In  any  doubtful  cases  Consular  Officers  should  refer  to 
her  Majesty's  Representative  for  advice  and  directions 
how  to  act,  and  should  be  guided  by  such   advice   and 

"  directions,  unless  instructions  from  the  Foreign  Office  pre- 

"  scribe  a  different  course." 

Certificates, 
Paragraph  18. 

"  Consular  Officers  will  be  careful  not  to  grant  a  certifi- 
"  cate  of  any  fact  of  which  they  have  not  accurately  ascer- 
tained the  truth.  It  is  their  duty  to  take  special  care  that 
they  are  not  entrapped  into  affi>rding  assistance  to  the 
commission  of  fraud  upon  her  Majesty's  Revenue ;  for 
a  document  might  be  presented  to  a  Consular  Officer 
"  ostensibly  for  the  sole  purpose  of  procuring  attestation  of 
*'  a  signature,  whilst  it  might  be  the  intention  of  the  parties 
"  who  applied  for  attestation  to  use  the  document  in  order  to 
**  evade  the  Customs  laws,  and  to  give  it  for  that  purpose  a 
**  truthful  character  by  attaching  to  it  the  signature  of  a 
"  British  functionary. 
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**  Again,  one  individual  might  wish  to  make  an  affidavit 
**  detrimental  to  the  character  of  another,  and  if  a  Consular 
"  Officer,  through  ignorance  of  the  matter  referred  to  in  the 
"  affidavit,  were  to  put  his  name  to  it,  though  merely 
"  as  attesting  the  signature,  he  might  thereby  appear  to 
"  give  the  weight  of  his  authority  to  slander,  and  thus 
"  do  an  injury  to  innocent  persons  by  damaging  their  cha- 
"  racters. 

"  Affidavits  for  Law  Courts, — But  Consular  Officers  are 
"  not  to  decline  to  swear  parties  to  affidavits  in  proceedings 
"  pending  in  a  British  Court  of  Justice,  on  account  of  not 
"  being  themselves  acquainted  with  the  matter  pending  in 
"  such  Court  On  the  contrary,  they  are  carefully  to  avoid 
**  creating  obstacles  or  delay  in  legal  proceedings. 

"  In  regard  to  any  such  proceedings  the  Consular  Officer 
"  only  acts  ministerially  and  as  an  officer  of  the  Court,  and 
"  he  should  not  assume  to  do  or  exact  more  than  such  an 
"  officer  would  do  in  England,  where  he  could  not  insist  on 
"  reading  the  affidavits. 

"  Whenever  a  Consul  is  required  to  attest  or  certify  a 
"  document  consisting  of  more  than  one  sheet,  he  will 
"  unite  the  sheets  by  a  tape  or  ribbon  to  the  end  of  the 
"  document  by  means  of  wax  or  wafer,  on  which  he  will 

place  his  official  seal. 

**  When  depositions  are  taken  on  oath,  the  originals  are 

to  be  sent  home  "  (i). 

Vice- Consuls^  Consular  Agents^  and  Pro-Consuls, 

Paragraph  19. 

"  Instructions  {j)  . — On  the  arrival  of  a  Superior  Consular 
"  Officer  at  the  post  to  which  he  is  appointed,  he  will  address 


(i)  Circular y  December  6, 1862. 

(J)  Special  rules  for  the  guidance  of  Vice-Oonsuls  are  given  in  one  of 
the  annexes  to  the  Instructums, 
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^^  a  circular  letter  to  the  Yice-Consuls  placed  under  his 
^'  jurisdiction,  acquainting  them  with  his  appointment, 
^^  referring  them  to  the  above-mentioned  Instructions,  and 
'^  requiring  them  to  furnish  him  with  all  necessary 
"  reports. 

"  Approval  of  Appointments  by  Secretary  of  State. — In 
^^  case  it  shall  appear  to  the  Superintending  Consul  neces- 
"  sary  that  a  Vice- Consul  should  be  stationed  at  any  post 
"  within  his  district  where  no  British  Vice-Consulate  has 
"  heretofore  existed,  or  whenever  a  vacancy  shall  occur,  he 
"  will  report  the  fact  to  the  Secretary  of  State,  showing  at 
^^  the  same  time  how  far  British  interests  require  such  an 
appointment ;  and  if  suggested  as  expedient,  he  will  sub- 
mit the  name  of  some  English  merchant  of  respectability 
*'  for  the  appointment,  with  the  grounds  of  his  recommen- 
*^  dation,  transmitting  his  despatch  under  flying- seal  through 
"  her  Majesty's  Minister  or  Chargg  d' Affaires  resident  in 
the  country  in  which  the  Consul  is  stationed ;  but  he  will 
in  no  case  give  him  any  Commission,  or  sanction  to  act  in 
that  capacity,  until  the  approval  of  the  Secretary  of 
"  State  shall  have  been  given.  Upon  the  receipt  of  such 
"  approval,  the  Superintending  Consul  wiU  acquaint  the 
"  individual  with  his  appointment  as  Vice-Consul,  and  will 
*'  furnish  him  with  the  necessary  authority  to  act  in  that 
"  capacity,  together  with  Instructions  for  the  guidance  of 
"  his  conduct  conformable  to  those  under  which  he  himself 
is  acting. 

Foreigners, — It  is  to  be  understood  that  no  Vice-Consular 
appointment  is  to  be  suggested,  unless  there  be  a  real 
"  necessity  for  the  measure ;  that  foreigners  are  not  to 
^*  be  recommended  for  the  appointment  in  preference  to 
"  duly  qualified  British  subjects ;  and  that  no  foreigner  is 
"  to  be  appointed  who  cannot  read,  speak,  and  write 
"  English. 

"  Non-Dismissal  by  Consul  without  authority. — The 
"  Superintending  Consul  may  not  dismiss  any  Vice-Consul 
"  acting   within   his  district   without   the   sanction   of  the 
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**  Secretary  of  State ;  but  if  he  should  be  of  opinion  that 
good  and  sufficient  grounds  exist  for  the  dismissal  of  a 
"  Vice-Consul,  he  will  give  information  thereof  to  the 
Secretary  of  State,  and  await  his  decision  thereon. 
"  Annual  Returns, — At  the  close  of  every  year  the 
Superintending  Consul  will  transmit  to  the  Secretary  of 
^^  State  a  Return,  according  to  the  form  hereto  annexed, 
of  all  persons  who  may  be  acting  as  Vice-Consuls  or  Con- 
sular Agents  within  his  Consular  jurisdiction. 

Consular  Agents, — What  is  here  laid  down  in  regard  to 
"  Vice-Consuls  is  also  applicable  to  Consular  Agents. 

"  Pro- Consuls, — The  duties  and  powers  of  a  Pro-Consul 
"  are  strictly  limited  to  the  performance  of  notarial  acts 
"  during  the  temporary  absence  of  a  Consul  or  Vice- 
"  Consul.  Full  instructions  on  this  subject  are  con- 
"  tainedin  the  Circular  of  November  6,  1876,  to  which  par- 
"  ticular  attention  is  directed.  The  names  of  Pro-Consuls 
^^  should  be  included  in  the  Annual  Returns  above  men- 
"  tioned. 

CCLIX.  The  authority  and  powers,  of  British  Consuls 
are  also  to  be  found  in  the  statutes  6  George  IV.  cap.  87  (A), 
18  &  19  Vict.  cap.  42 ;  and  also  in  the  statute  passed  in  the 
sixth  year  of  George  IV.  (cap.  78)  relating  to  the  per- 
formance of  quarantine. 

By  the  statute  of  the  12  &  13  Vict.  cap.  68  (J)  great 
powers  are  given  to  Consuls  for  the  purpose  of  facilitating 
the  marriages  of  British  subjects  (i?i)  in  foreign  countries. 


(k)  "  To  regulate  the  payment  of  salaries  and  allowances  to  British 
Consuls  at  foreign  ports,  and  the  disbursements  at  such  ports  for  certain 
public  purposes.'*  §§  16,  li',  and  22  of  this  statute  are  repealed  by  36  4" 
37  Vict,  cap.  01. 

In  this  statute  the  clauses  which  extend  from  the  tenth  to  the  fifteenth 
relate  to  provisions  for  the  support  of  churches  and  chapels  in  foreign 
ports  and  places  where  a  chaplain  is  appointed  and  maintained  by  sub- 
scription. 

{/)  See  also  31  ^  32  Vict,  cap.  01. 

(j»)  Where  both  or  one  of  the  parties  are  or  is  British. 
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It  seems  proper  to  insert  upon  this  subject  the  following 
Circular  from  the  British  Foreign  Office : — 

"  Foreign  Office,  August  20, 1853. 

"  Sir, — Her  Majesty's  Government  having  been  informed 
"  that,  since  the  passing  of  the  *  Marriages  in  Foreign 
"  '  Countries  facilitating  Act '  (12  &  13  Vict  cap.  68, 1849), 

doubts  have  in  some  instances  arisen  as  to  the  person  by 

whom,  and  the  place  where,  marriages  rendered  valid  by 
"  that  Act  are  to  be  solemnised,  I  have  to  inform  you  that 
"  in  pursuance  of  the  Act  in  question,  British  Consuls- 
"  General,  Consuls, — or  any  person  duly  authorised  to  act 
"  in  the  absence  of  such  Consul, — Vice-Consuls,  and  Con- 
"  sular  Agents  may,  subject  to  the  rules  therein  laid  down, 
'^  solemnise  such  marriages,  provided  they  shall  have 
**  previously  received  a  warrant  from  the  Secretary  of 
"  State  specially  authorising  them  to  solemnise  and  register 
"  marriages,  or  to  allow  marriages  to  be  performed  in  their 
"  presence.  No  other  persons  whatsoever  are  qualified  by 
'^  the  Act  to  solemnise  marriages,  or  to  allow  them  to  be 
"  solemnised  by  any  other  person  in  their  presence. 

"  Any  form  of  ceremony,  according  to  the  creed  of  the 
'^  contracting  parties,  may  be  used ;  and  the  religious  portion 
"  of  the  ceremony  may  be  performed  by  a  clergyman  of  any 
**  denomination,  but  the  presence  of  the  duly  authorised 
"  Consular  Officer  is  necessary  to  render  such  marriage 
'*  valid ;  and  if  the  ceremonial  be  not  that  of  the  Church  of 
"  England  and  Ireland  (w),  which  can  only  be  duly  per- 
**  formed  by  an  ordained  clergyman  of  that  Church,  the 
"  contracting  parties  are  to  make  a  declaration  before  the 
"  Consul,  in  words  prescribed  by  the  Act,  that  they  know 
**  not  of  any  lawful  impediment  why  they  may  not  be  joined 
"  in  matrimony,  and  that  they  call  upon  the  persons  present 
"  to  witness  that  they  take  each  other  respectively  to  be 
'^  lawful  wedded  husband  and  wife ;  and  such  declaration, 
"  in  the  absence  of  any  religious  ceremony,  is  sufficient. 

(n)  Now  Church  of  England. 
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"  The  only  place  where  marriages,  under  this  Act,  may 
**  be  solemnised,  is  the  *  British  Consulate,'  that  is,  the 
"  public  oflSce  of  the  Consul-General,  Consul,  Vioe-Consul, 
*'  or  Consular  Agent,  as  the  case  may  be ;  and  every  such 
*^  marriage  must  be  solemnised  with  open  doors,  between 
"  the  hours  of  eight  and  twelve  in  the  forenoon,  in  the  pre- 
'*  sence  of  two  or  more  witnesses. 

*^  Hence  it  follows  that  no  marriages  performed  at  other 
"  places  or  under  other  circumstances  will  be  valid  under 
"  this  Act ;  and  accordingly  marriages  cannot  be  solemnised 
"  under  this  Act  in  any  churches  or  chapels,  even  though 
**  attached  to  British  Missions  or  connected  with  British 
^^  Consulates  abroad,  nor  can  they  be  solemnised  under  this 
**  Act  by  an  Ambassador,  Minister,  or  other  Diplomatic 
"  Agent  of  the  Crown. 

^^  I  may  add  that  all  marriages  duly  solemnised  according 

"  to  the  local  law  in  force,  so  as  to  be  valid  by  that  law  in 

''  the  country  where  they  are  solemnised,  will  be  valid  in 

"  England. 

"  I  am,  &c. 

"  Her  Majesty's  Canml  at  /' 

«  Foreign  Office,  July  1,  1867. 

"  Sir, — In  consequence  of  some  information  which  has 
been  communicated  to  this  Office,  I  think  it  right,  after 
consulting  the  Law  Officers  of  the  Crown,  to  make  known 
generally  to  her  Majesty's  Diplomatic  and  Consular 
*'  Servants  abroad,  that  it  was  the  intent  and  object  of  the 
"  Act  12  &  13  Vict.  cap.  68,  no  less  than  of  the  Act  of 
"  the  4  George  IV.  cap.  91,  to  authorise  the  solemnisation, 
"  in  her  Majesty's  Missions  or  Consulates  abroad,  of  such 
"  marriages  only  as  might  lawfully  be  contracted  and 
"  solemnised  within  her  Majesty's  dominions.  Marriages  of 
**  British  subjects  domiciled  in  foreign  countries,  which  are 
"  solemnised  according  to  the  *  Lex  Loci,'  are  not  affected 
"  by  these  Acts.  But,  it  being  the  law  of  Great  Britain 
^^  and  Ireland  that  marriage  with  a  deceased  wife's  sister 
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is  void,  such  a  marriage  would  derive  no  validity  from  the 

circumstance  of  its  being  solemnised  in  a  foreign  country 

under  the  4th   George  IV.  cap.  91,  or  12th  and  13th 

Vict.  cap.  68,  although  the  law  of  such  country  may  not 

"  prohibit  such  marriages. 

**  I  have  accordingly  to  instruct  you  in  all  cases  where 

"  parties  present  themselves  to  be  married  at  your  Consulate, 

not  only  to  assure  yourself,  as  far  as  possible,  that  there 

is  no  legal  impediment,  according  to  English  law,  to  the 

marriage   of  such  parties,  but  also  to  warn  all  parties 

*^  indiscriminately  that  a  marriage  which  would  not  be  valid 

^^  if  solemnised  in  England  would   be  equally  invalid   if 

"  solemnised  at  a  British  Mission  or  Consulate,  notwith- 

"  standing  the  *  Lex  Loci '  prevailing  generally  with  regard 

"  to  marriage  in  the  country  where  the  Minister  or  Consul 

"  resides. 

"  I  am,  &c. 

"  Her  Majefiy'%  C<mna  at  .'» 
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"  Foreign  Office,  November  23,  1872. 

"  Sir, —  I  am  directed  by  Earl  Granville  to  inform  you 
"  that  the  Circular  from  this  Office  of  March  18,  relating 
"  to  Mixed  Marriages  under  the  Act  of  Parliament,  12  and 

13  Vict  cap.  68,  is  hereby  rescinded  and  cancelled. 

*'  You   will    perceive,   on    reference    to   the   Act,  that 

marriages  under  it  are  legal  when  both  parties  are  British 
"  subjects,  and  also  when  only  one  of  them  is  British ;  but 
*^  in  every  case  of  such  a  marriage  being  celebrated  before 

you,  you  will  not  fail  to  inform  the  parties  (o)  that  the 

marriage  is  not  necessarily  valid  out  of  her  Majesty's 
^^  dominions,  and  that  they  must  make  themselves  acquainted 
**  with,  and  conform  to  the  requirements  of,  the  law  of  any 
**  country,  not  in  those  dominions,  in  which  it  may  be  of 

importance  to  them  that  their  marriage  shall  be  legally 


a 


(o)  In  the  case  of  every  Consular  marriage,  when  both  parties  are 
British  subjects,  and  when  only  one  of  them  is  a  British  subject. — 
OircuUn-,  November  21, 1873. 
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"  recognised  as  valid.     This  being  a  matter  of  considerable 

**  importance,  I  am  to  impress  upon  you  the  necessity  of 
never  on  any  account  omitting  this  warning. 

In  the  case  of  a  mixed  marriage,  when  one  of  the  parties 

"  is  a  subject  of  the  country  in  which  the  marriage  is  pro- 
posed to  take  place,  it  must  be  clearly  understood  that  the 
party  who  is  not  a  British  subject  must,  previously  to 
being  married  at  the  Consulate,  have  complied  with  the 

"  requirements  of  the  marriage  law  of  such  country  as  far 
as  it  may  be  possible  to  do  so,  it  being  obviously  contrary 
to  comity  to  permit  the  celebration  of  such  a  marriage  if 

"  these  requirements  are  neglected  when  it  is  practicable  to 

«  fulfil  them. 

"  The  Circular  of  March  18  being  withdrawn,  the  De- 
claration appended  to  it  will  also,  of  course,  be  no  longer 
required.  Its  object  was  to  procure  a  record  of  the 
nationality  of  parties  to  a  marriage,  but  this  end  will  be 

"  answered  by  their  nationality  being  inserted  after  their 
names  in  the  Notices  of  Marriage,  in  the  Notice  Books, 
and  in  the  Kegisters.     You  will  accordingly  always  insist 

"  on  this  being  done. 

"  You  will  communicate  a  copy  of  this  Circular  to  any 

"  Vice-Consul   under  your    orders   to   whom   a   Marriage 

"  Warrant  may  have  been  issued  by  the  Secretary  of  State. 

"  I  am,  &c. 

"  Her  Majesty's  Consul  at  J* 

CCLIX  (  A  ).  The  following  Instructions  to  Consuls,  pre- 
pared by  the  Board  of  Trade  under  the  Merchant  Shipping 
Act,  1854,  are  selected  as  proper  for  insertion  in  this 
place  {p) : — 

{p)  It  is  stated  that  these  Instructions  are  under  revision,  but  the 
author  conceives  that  no  matetial  alteration  will  have  been  made  in  the 
paragraphs  which  are  given  here.  There  are  Amended  Instructions,  issued 
In  August  1877,  having  reference  to  "  Seamen  discharged  or  left  abroad," 
the  "  Relief  of  Distressed  Seamen,**  the  **  Relief  of  Masters,"  "  Sending 
Distressed  Seamen  home,*'  "  Wages  and  Effects  of  Deceased  Seamen.*' 
There  are  also  Instructions  under  The  Merchant  Shipping  Colonial  Act 
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"  British  Ships. 
**  Ownership, 

"  Sec.  4. — The  recent  changes  in  the  laws  relating  to 
**  navigation  have  removed  many  of  the  conditions  formerly 
**  requisite  to  entitle  a  ship  to  carry  the  British  flag  and  to 
"  claim  British  privileges  and  protection.  A  ship  may 
"  now  be  a  British  ship,  and  yet  have  been  built  at  a  foreign 
"  port,  and  be  manned  and  commanded  by  foreigners.  The 
"  sole  requisite  which  remains  is  that  she  be  owned  by  persons 
"  who  owe  allegiance  to  the  British  Crown,  and  are  subject  to 
"  British  law.     These  persons  are  defined  to  be : — 

"  (a)  Natural-born  subjects,  who  have  not  sworn  allegiance 
**  to  any  foreign  State,  or  who,  having  done  so,  have  subse- 
**  quently  sworn  allegiance  to  her  Majesty. 

"  (ft)  Persons  who  have  been  made  denizens  or  naturalised, 
"  and  have  subsequently  sworn  allegiance  to  her  Majesty. 

"  (c)  Bodies  corporate,  subject  to  the  laws  of,  and  having 
**  their  principal  place  of  business  in,  some  part  of  her 
**  Majesty's  dominions. 

"  And  with  respect  to  natural-bom  subjects  who  have 
"  sworn  allegiance  to  any  foreign  State,  and  to  persons  who 
**  have  been  made  denizens  or  naturalised,  it  is  required,  as  a 
"  further  condition,  that  they  shall  either  be  resident  in  the 
"  British  dominions,  or  members  of  a  British  factory,  or 
"  partners  in  a  house  actually  carrying  on  business  in  the 
"  British  dominions." 


t< 


Simulation  or  Concealment  of  National  Character. 

Sec.  19. — It  is,  as  already  noticed,  of  the  utmost  impor- 
tance that  the  single  remaining  condition  requisite  to  give 
to  a  ship  the  character  and  privileges   of  a  British  ship 
"  should  be  strictly  performed ;  and  it  is  also  very  important 


1869,  issued  in  May  1878  and  January  1881 ;  and  Supplementary  In- 
structions as  to  the  Relief  of  Distressed  Seamen,  issued  in  August  1879, 
February  1880,  and  August  1880. 
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"  that  the  national  character  of  a  ship  should  neither  be  falsely 
**  assumed  nor  unduly  concealed ;  so  that,  on  the  one  hand, 
"  her  Majesty's  Government  may  not  be  involved  in  any 
"  difficulties  from  claims  to  protection  on  the  part  of  persons 
"  not  entitled  to  use  the  British  flag,  and  so  that,  on  the  other, 
"  British  ships  may  not,  by  concealing  their  national  character, 
attempt  to  avoid  obligations  under  which  they  are  placed  by 
"  British  law.  Witli  the  view  of  preventing  these  evils,  the 
following  offences  are  made  punishable  by  forfeiture,  that  is 
to  say:- 

(a)  Using  the  British  flag  and  assuming  the  British 
"  character  on  board  any  ship  owned,  or  partly  owned,  by 
"  persons  not  duly  qualified,  for  the  purpose  of  making  the 
"  ship  appear  to  be  a  British  ship,  unless  the  assumption  is 
made  either  for  the  purpose  of  escaping  capture  by  an  enemy, 
or  by  a  foreign  ship  of  war  in  exercise  of  some  belligerent 
"  right ; 

**  {b)  Carrying  or  permitting  to  be  carried  on  board  a  British 
ship  any  papers  or  documents,  or  doing  or  permitting  any- 
thing to  be  done  with  respect  to  such  ship,  with  intention  to 
assume  a  foreign  character,  or  to  conceal  the  British  charac- 
ter of  the  ship  from  any  person  entitled  by  law  to  inquire 
"  into  the  same  ; 

"  {c)  The  acquisition  as  an  owner  by  an  unqualified  person 
"  of  any  interest  in  a  ship  assuming  to  be  a  British  ship,  ex- 
"  cept  in  certain  cases  of  descent  and  transmission,  for  which 
"  special  provision  is  made  in  the  Act; 

(rf)  Wilfully  making  a  false  declaration  concerning  the 
qualification  for  ownership. 
"  In  order  to  enforce  forfeitures  in  the  above  cases,  Consuls 
"  and  other  public  officers  are  enabled  to  seize  and  detain  ships, 
"  and  take  them  for  adjudication  before  Courts  of  Admiralty, 
"  and  they  are  exempted  from  any  responsibility  on  account  of 
"  the  detention  if  reasonable  grounds  exist  for  the  same.  The 
"  Ccmsul  will,  however,  act  in  this  case  as  in  the  case  of  a 
*'  Certificate  of  Registry  improperly  used  (see  paragraph  14), 
*'  and  will  not  seize  the  ships  unless  he  has  reason  to  believe 
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'^  that  the  offence  is  wilful  and  fraudulent,  or  that  it  is  intended 
"  thereby  to  obtain  means  of  committing  piracy,  or  of  avoid- 
"  ing  lawful  capture  by  the  cruisers  of  her  Majesty  or  of  her 
"  allies  in  time  of  war,  or  of  defrauding  the  revenue,  or  of 
"  doing  any  other  act  manifestly  contrary  to  public  policy. 
**  He  will,  however,  in  every  case  warn  the  parties  of  their 
'^  liabilities,  and  will  point  out  that,  in  addition  to  the  for- 
"  feiture,  any  person  guilty  of  the  offences  secondly  and 
**  fourthly  above  specified  is  liable  to  be  prosecuted  for  a 
"  misdemeanor,  and  he  will  also  report  every  such  offence 
**  to  the  Commissioners  of  Customs  in  London. 

"  Sec.  20. — A  ship  is  not  entitled  to  the  privileges  of  a 
British  ship  unless  duly  registered,  as  above  mentioned 
(paragraph  6);  but  in  order  to  prevent  British  owners 
from  attempting  to  evade  British  law  by  not  registering 
their  ships,  it  is  provided  that,  so  far  as  regards  payment  of 
*'  dues,  liabilities  to  payments  and  penalties,  and  the  punish- 
ment of  persons  for  offences  committed  on  board  such  ships 
by  persons  belonging  to  them,  ships  belonging  to  persons 
qualified  to  own  British  ships  are  to  be  considered  British 
**  ships,  although  not  registered. 

"  Sec.  21. — In  dealing  with  cases  arising  under  the  abovc- 
"  mentioned  enactments,  Consuls  will  remember  that,  accord- 
ing to  well-established  principles  of  International  Law,  the 
owner  of  any  ship  using  a  national  flag,  and  assuming  a  na- 
tional character,  cannot,  upon  any  trial  or  judicial  proceed- 
ing, be  allowed  to  urge  to  his  own  advantage,  or  in  his  own 
*^  defence,  that  the  flag  and  character  so  assumed  are  not 
the  flag  and  character  which  properly  belong  to  the  ship.'* 
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"  Discipline. 

*'  Sec.  100. — The  Consul's  duties  under  this  head  are  ex- 
tremely important;  but,  as  the  mode  in  which  he  must  act 

"  must  depend,  in  a  great  measure,  upon  the  country  in  which 
he  is,  and  the  position  and  powers  there  given  to  him,  it  is 
impossible  to  lay  down  general  rules  which  will  meet  every 

**  case,  and  he  must  be  guided  by  his  own  discretion,  and  by 
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**  such  particular  instructions  as  may  be  given  hira  from  time  to 
"  time.     Sec.  243  contains  a  list  of  the  principal  offences 

committed  on  board  ships,  and  their  respective  punishments ; 

but  throughout  the  whole  of  the  3rd  part  of  the  Act  will 

be  found  provisions  bearing  more  or  less  on  the  subject  of 
"  discipline,  and  upon  the  various  questions  which  arise 
"  between  a  master  and  his  crew. 

"  In  grave  cases,  however,  which  the  Consul  feels  involve 
"  great  responsibility,  he  will  do  well,  when  practicable,  to 
"  avail  himself  of  the  assistance  of  a  Naval  Court  in  the 
"  mode  pointed  out  below"  (paragraphs  109  to  123). 

"  Desertian. 

"  Sec.  101.  In  cases  of  desertion,  where  the  foreign 
"  authorities  are  required  by  treaty  to  give  assistance,  or  where 
"  without  such  treaty  they  are  willing  to  do  so,  the  Consul 
"  will,  if  desired  so  to  do  by  the  master,  and  if  satisfied  of  the 
"  justice  of  the  case,  apply  to  the  local  authorities  to  have  the 
deserter  arrested  and  placed  on  board ;  any  expenses,  how- 
ever, attending  this  proceeding  must  in  all  cases  be  paicj 
by  the  master." 
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"  Interference  of  Foreign  Courts  of  Justice, 

"  Sec.  103.  In  considering  how  far  the  interference  of 
"  foreign  courts  should  be  allowed  or  invoked,  the  first 
"  question  to  be  looked  at  is  whether  there  are  any  treaties 
"  on  the  subject  existing  between  this  country  and  the  country 
in  which  the  Consul  is  acting.  To  the  express  stipulations 
of  such  treaties,  all  general  rules  of  International  Law  are 
**  subject ;  and  the  Consul  will  therefore  be  guided  by  them 
"  in  the  exercise  of  his  own  functions,  and  will  call  upon 
"  the  local  authorities  to  act  in  accordance  therewith. 

"  Sec.  104.  Subject  to  any  such  treaties  as  aforesaid,  the 
"  Consul  will  remember  that  every  country  has  the  right  of 
enforcing  it^  own  criminal  law  and  police  regulations  in  its 
own  ports  and  harbours,  and  that  if  any  offence  against  such 
^^  laws  or  regulations  is  committed  in  such  ports  or  harbours 

X  2 


it 


ii 


308  INTERNATIONAL   LAW. 

"  on  board  a  British  ship,  the  offender  is  liable  to  be  dealt  with 
accordingly.  In  such  cases  the  Consul's  duly  will  be  con- 
fined to  seeing  that  the  offender  is  fairly  tried,  and  that 
justice  is  properly  administered.  If  the  laws  or  regulations 
"  of  the  place  are  in  fault,  it  will  be  a  matter  for  representation 
"  to  the  British  Minister  iii  the  country,  or  to  her  Majesty's 
**  Secretary  of  State. 

"  Sec.  105.  In  cases  where  the  offence  is  one  which  is 
"  punishable  both  by  the  law  of  the  place,  as  above  mentioned, 
"  and  also  by  British  law,  as  mentioned  in  paragraph  125,  and 
**  where  the  local  authorities  are  willing  to  interfere  if  re- 
"  quired  by  the  Consul  to  do  so,  but  not  otherwise,  he  will 
"  consider  whether  the  ends  of  justice  will  be  best  met  by 
**  calling  for  such  interference,  or  by  sending  the  offender  to 
**  trial  in  some  British  court  of  justice.  The  questions  he 
"  will  have  to  consider  are, — which  is  the  speediest  and  most 
"  certain  mode  of  obtaining  justice, — which  course  is  the  best 
"  for  the  convenience  of  the  ship  and  the  witnesses, — and, 
"  above  all,  whether  the  principles  and  practice  of  the  foreign 
"  court  can  be  relied  on,  and  whether  its  proceedings  and 
"  modes  of  punishment  are  such  as  would  be  considered  proper 
"  and  humane  in  this  country. 

"  Sec.  106.  In  any  case  in  which,  from  whatever  cause,  any 
*'  British  seaman  is  committed  to  prison  or  otherwise  punished 
"  in  any  foreign  country,  the  Consul  wall  see  that  the  place 
**  of  confinement  and  mode  of  treatment  are  such  as  would,  in 
*^  this  country,  be  considered  proper  and  humane ;  if  it  is 
"  not,  he  will  report  the  case  to  the  British  Minister  in  the 
**  country,  or  to  her  Majesty's  Secretary  of  State. 

"  Sec.  107.  Subject  to  the  exceptions  mentioned  above, 
"  the  Consul  will  remember  that,  according  to  well-established 
"  rules  of  national  law,  a  British  ship  carries  British  law  with 
"  her,  and  that  all  offences  committed  on  board  such  ship  on 
"  the  high  seas,  and  all  mere  breaches  of  discipline  in  foreign 
**  ports,  as  well  as  all  matters  arising  out  of  the  contract  with 
"  the  crew,  are  to  be  judged  of  by  British  law.  In  some 
"  foreign  countries  the   local  courts   of  justice   will    take 
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^^  notice  of,  and  adjudicate  upon,  such  contracts  ;  but  in  these 
'^  cases  it  is  usual  for  such  foreign  courts  to  act,  in  the  case 
of  a  British  ship,  not  according  to  their  own  law,  but  ac- 
ciording  to  British  law,  so  far  as  the  coni^truction  of  the 
"  contract  is  concerned.  Except  in  cases  where  the  Consul 
"  cannot  settle  the  matter  otherwise,  it  is  extremely  un- 
"  desirable  that  disputes  between  the  masters  and  crews  cf 
"  British  ships  should  be  taken  into  foreign  courts;  but, 
**  whenever  this  is  done,  the  principles  above  mentioned  should 
"  be  adhered  to.  The  Consul  should  explain  the  British  law ; 
and  if  this  is  not  followed,  he  should  report  the  case  to  the 
British  Minister  or  her  Majesty's  Secretary  of  State. 
"  SjSC.  108.  In  cases  where  British  seamen  are  employed 
in  foreign  ships,  the  Consul  will  remember  that,  in  accord- 
ance with  the  principles  above  mentioned,  they  are,  whilst 
so  employed,  subject  to  the  law  of  the  country  to  which  the 
ship  belongs,  and  not  to  British  law.  If,  therefore,  the 
"  Consul  is  called  upon  to  interfere  in  their  behalf,  he  should, 
either  in  applying  to  the  local  authorities,  or  in  taking  any 
other  steps  that  may  be  necessary,  endeavour  to  obtain  the 
"  assistance  of  the  Consul  of  the  country  to  which  the  ship 
"  belongs." 

CCLIX  (b).  In  the  amended  instructions  to  Consuls 
issued  in  August  1877,  as  already  noticed  (5^),  and  having 
special  regard  to  seamen,  there  are  two  passages  which  de- 
serve notice  in  this  work,  as  they  affect  the  international  re- 
lations of  Great  Britain  with  other  countries.  The  first 
passage  comes  under  the  head  "  Relief  of  Distressed  Sea- 
men," and  is  as  follows  : — 

'^  28.  The  claim  of  seamen  to  be  relieved  abroad  and  sent 
''  home  is  subject  to  the  following  regulations,  and  dependent  on 
^^  the  following  conditions,  and  all  expenses  charged  to  the 
"  Board  of  Trade  by  the  Consul  which  are  not  authorised 
^^  by  these  instructions  will  be  liable  to  disallowal.  The 
*'  persons  to  be  relieved  under  the  direction  of  the  Board  of 

(q)    Vide  antef  p.  303,  note  (/>). 
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**  Trade  are  seafaring  persons^  being  British  subjects^  who, 
'^  having  been  engaged  either  in  British  merchant  ships,  or  in 
H.M.  ships,  or  in  ships  belonging  to  any  foreign  Power,  or 
to  any  foreigner,  are  shipwrecked,  discharged,  or  left  behind, 
and  are  found  in  distress  in  foreign  ports.  In  all  cases  in 
"  which  seamen  discharged  from  other  than  registered  British 
ships  apply  for  relief,  the  Consul  will  satisfy  himself*  that 
they  are  bond  fide  British  subjects,  and  will  report  the  par- 
'^  ticulars  of  their  last  engagement,  and  the  circumstances 
under  which  they  became  distressed. 
"  29.  Foreigners  who  have  served  in  British  ships,  and 
who  are  in  distress  within  the  limits  of  the  Consulate,  may 
"  be  relieved  in  the  same  manner  as  British  seamen,  provided 
**  that  they  cannot  obtain  relief  from  their  own  Consuls  y  to  whom 
**  application  should  always  be  made,  and  their  distress  is 
"  immediately  consequent  upon  and  owing  to  their  employment 
"  under  the  British  flag. ^^ 

Since  these  amended  instructions  were  issued  inter- 
national agreements  have  been  entered  into  by  Great 
Britain  with  Germany,  France,  and  Italy  for  the  mutual 
relief  of  distressed  seamen,  the  effect  of  which  is,  that  the 
Government  of  that  State  whose  flag  the  ship  carries  on 
which  the  distressed  seaman  has  last  served  is  in  the  first 
instance  to  support  the  distressed  seaman. 

The  other  passage  comes  under  the  head  of  "  Wages  and 
Effects  of  Deceased  Seamen,"  and  is  as  follows  : — 

79.  The  British  Government  have  agreed  with  the 
Governments  of  France,  Germany,  Sweden  and  Norway, 
to  deliver  to  their  respective  Consuls-General  in  London  the 
wages  and  effects  received  by  the  Board  of  Trade  under  the 
"  provisions  of  the  Merchant  Shipping  Act,  1854,  of  seamen 
**  belonging  to  those  countries  who  have  died  on  board  British 
^*  merchant  vessels,  and  these  Governments  have  on  their 
^^  part  agreed  to  deliver  to  the  nearest  British  Consul  the 
"  property  of  British  seamen  dyirg  on  board  their  merchant 
"  vessels,  or  on  shore  in  their  territories.  The  Consul  will, 
**  therefore,  report  to  the  Board  of  Trade  the  particulars  of 
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"  the  deaths  of  such  British  seamen^  receive  their  wages  and 
"  effects,  deal  with  them,  and  account  for  them  to  the  Board 
"  of  Trade,  as  if  the  seamen  had  belonged  to  British  ships. 

*^  79a.  Copies  of  the  declarations  made  between  the 
**  British  Government  and  the  Governments  of  Denmark  and 
"  Italy  relative  to  the  disposal  of  the  estates  of  deceased  seamen 
"  will  be  found  in  the  Appendix,  and  the  Consul  will  hand 
"  over  the  property  of  deceased  Danish  and  Italian  seamen 
*^  (as  provided  for  by  the  terms  of  the  Declarations  aforesaid) 
"  to  their  respective  Consuls,  and  will  account  for  the  property 
"  of  British  seamen  received  from  the  Governments  of 
'^  Denmark  and  Italy,  as  if  the  seamen  had  belonged  to 
«  British  ships." 

CCLX.  The  most  instructive  and  remarkable  of  the 
regulations  respecting  Consuls,  promulgated  by  foreign 
Powers  for  the  direction  of  their  own  subjects,  appear  ^o 
be  the  following  (r): — Those  put  forth  by  Spain  in 
1745,  1817,  1818,  1827  ;  by  France  (s),  "  Ordonnances" 
respecting  Consuls  in  Christian  countries,  published  in  1833, 
1845  ;  respecting  Consuls  in  Barbary  and  the  **  echelles  du 
Levanty^^  those    published   in  1836.     Those   put  forth  by 


(r)  De  Martens,  Rec.  de  Tr.  vol.  xxiv.  pp.  331,  332,  recommends  most 
of  these  as  *^  les  plus  iodispensables  h  connaitre  ou  h  consulter.*' 

(s)  In  the  Code  de  Commerce  are  these  provisions : — 

^*  234.  Sly  pendant  le  cours  du  yoy age,  il  y  a  ntScessit^  de  radoub,  ou 
d*aehat  de  victuailles,  le  capitaine,  apr^  Tavoir  constats  par  un  proc^ 
verbal  sign^  des  principaux  de  T^uipage,  pourra,  en  se  faisant  autoriser 
en  France  par  le  tribunal  de  commerce,  ou,  h  d^faut,  par  le  juge  de  paix, 
chez  r^tranger  par  le  consul  fran9ais,  ou,  k  d^faut,  par  le  magistral  des 
lieux,  emprunter  sur  corps  et  quille  du  vaisseau,  mettre  en  gage  ou 
vendre,  des  marchandises  jusqu'^  concurrence  de  la  somme  que  les  besoins 
constats  exigent. 

"  Les  propri^taires,  ou  le  capitaine  qui  les  repr^sente,  tiendront  compte 
des  marchandises  vendues,  d'apr^s  le  cours  des  marchandises  de  mSme 
nature  et  quality  dans  le  lieu  de  la  d^harge  du  navire,  k  I'^poque  de  son 
arrive.  *' 

'^  244.  Si  le  capitaine  aborde  dans  un  port  stranger,  il  est  tenu  de  se 
presenter  au  consul  de  France,  de  lui  faire  un  rapport  et  de  prendre  un 
certiticat  constatant  T^poque  de  son  arriv^e  et  de  son  ddpart,  T^tat  et  la 
nature  de  sou  chargemeut." — L.  ii.  t.  iv. 
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Sardinia  in  1835;  by  Prussia  (J)  m  1796,  and  in  the  years 
immediately  following,  and  in  the  Constitution  adopted  by 
the  Reichstaor  for  the  Confederation  of  the  North  of  Ger- 
many,  promulgated  June  14, 1867  (?^) ;  by  the  German  Empire 
in  1879  {x)\  by  Brazil  in  1834  ;  by  Denmark  in  1824  ;  by 
Russia  in  1820 ;  by  Greece  in  1834  (y) ;  but  especially  those 
promulgated  by  the  United  States  of  North  America  in 
1870,  and  since  amended. 

CCLX.  (a).  Consular  Regulations  of  the  United 
States  (z). — The  following  seem  proper  to  be  inserted  in 
this  place : — 

"  Article  1. 
"  Classes  of  Consular  Officers. 

**  Classification, 

"  1.  The  Consular  Service  of  the  UnitedStates  consists  of 
Agents  and  Consuls-General,  Consuls-General,  Vice-Con- 


€i 


(t)  See  Manuel  pratique  des  Consulats,  by  De  Mensch. 

(m)  See  also  Ann,  des  Deux  Mondes,  1866-7,  p.  816.  Appendice, 
Oonsulats. 

Abt.  56.  '*  Tout  ce  qui  conceme  les  consulats  de  rAllemagne  du  nord 
est  plac^  sous  la  surveillance  du  prsesidium  f^d^ral,  qui  nomme  lea 
consuls  apr^s  avoir  entendu  le  comity  du  conseil  f^d^ral  pour  le  com- 
merce et  rindustrie.  II  ue  pourra  etre  Lustitu^  de  nouveaux  consulats 
des  pajs  particuliers  dans  le  ressort  des  consuls  f6d^raux.  Les  consuls 
fSd^raux  exerceront  les  fonctions  des  consuls  des  pays  particuliers  non 
repr^sent^  dans  leur  ressort.  Tons  les  consulats  existans  des  Etats 
particuliers  seront  supprim^  aussitot  que  Torganisation  des  consulats 
f(6d^raux  sera  acbev^  de  telle  mani^re  que  le  conseil  f^d^ral  aura 
reconnu  que  la  defense  des  int^rets  particuliers  et  de  tous  les  Etats 
fi^^raux  est  assui*^  par  les  consuls  fi^^raux." 

(x)  Oesetz  iiber  die  Konsulargerichtsbarkeit,  July  10,  1879,  published 
in  the  Deutscher  Reichs-Anseiger  of  July  21,  1879. 

(y)  See  these  translated  into  French,  in  a  note  to  p.  246  of  De  Martens, 
Le  Chiide  DipUnnatiqti^,  t.  i. 

It  was  bolden  by  Abbott,  O.J.,  at  Nisi  Prius,  that  a  foreign  Consul, 
receiving  a  salary  from  his  own  Government,  cannot  maintain  an  action 
for  the  trouble  and  labour  be  has  been  put  to  in  transacting  business  for 
merchants  here  in  which  he  acted  as  the  officer  of  his  own  Government, 
and  in  conformity  to  their  express  instructions. — De  Lema  v.  Haldimand, 
1  Myan  (f  Moody's  JRep,  p.  45. 

(s)  Regulations  puhUshed  for  t?te  use  of  the  Consular  Service  by  the 
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suls-General,  Deputy  Consuls-General,  Consuls,  Vice- 
Consuls,  Deputy  Consuls,  Commercial  Agents,  Vice-Com- 
"  mercial  Agents,  Deputy  Commercial  Agents,  Consular 
"  Agents,  Consular  Clerks,  Interpreters,  Marshals,  and 
"  Office-Clerks." 


(( 


Agent  and  Consul- General. 
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"  2.  The  only  officer  of  this  grade  is  the  Agent  and 
"  Consul-General  at  Cairo.  He  enjoys  a  quasi-diplomatic 
"  position,  so  far  as  the  Porte  may  consent  thereto." 

"  Consuls- Ge?ier a L 

"  3.  Consulates  General  are  established  by  law  at  Berlin, 

Calcutta,  Constantinople,  Frankfort-on-the-Main,  Halifax, 

Havana,  Kanagawa,  London,  Melbourne,  Mexico,  Mon- 

**  treal,  Paris,  Rio  Janeiro,  Rome,  Shanghai,  St.  Petersburg, 
"  and  Vienna." 

**  Liberioy  Haytiy  and  Bolivia. 

"8.  In  Liberia,  Bolivia,  Roumania,  and  Hayti,  the 
"  Consuls- General  are  accredited  as  full  diplomatic  represen- 
"  tatives.  Of  these  officers  the  Consuls-General  in  Hayti 
"  and  Roumania  only  are  charged  with  supervisory  powers." 

"  General   Jurisdiction. 

"  10.  All  Consuls-General  arefurther(a)  charged  with  the 
"  ordinary  duties  of  a  Consul  within  the  prescribed  limits 
"  of  their  respective  districts,  and  no  one  is  allowed,  while  he 
"  holds  office,  to  be  interested  in,  or  to  transact,  any  business 
"  as  a  merchant,  factor,  or  broker,  or  any  other  trader,  or  as  a 
"  clerk  or  other  agent  for  any  such  person,  to,  from,  or  within 


United  States:  Washinji^on,  1870.  The  Author  was  indebted  to  the 
courtesy  of  Mr.  Secretary  Fish  for  a  copy  of  this  work.  Since  then  new 
editions  of  these  regulations  have  been  issued  in  1874  and  1881.  Those 
here  inserted  in  this  edition  are  taken  from  the  last  regulations  of  1881. 

(a)  In  addition,  that  is,  to  their  duties  of  supervision  of  Consulates 
and  Commercial  Agencies  prescribed  by  Regulation  8. 
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^^  the  port^  place^  or  limits  of  his  Consulate- General^  directly 
or  indirectly,  either  in  his  own  name  or  through  the  agency 
of  any  other  person." 

**  Consuls, 

*^  12.  Consuls  are  of  two  classes:  1st.  Those  who  are  not 
*^  allowed  to  engage  in  business,  and  whose  salaries  exceed 
'^  1000  dollars  per  annum ;  2nd.  Those  who  are  allowed  to 
'^  engage  in  business.  The  former  class  is  known  as  those 
"  embraced  in  Schedule  B.  The  occupations  in  which  they 
"  may  not  engage  are  the  same  with  those  forbidden  to 
"  Consuls-General.  The  latter  class  of  Consuls  is  again 
"  subdivided  into — Ist.  Those  who  are  salaried  (known  as 
^'  Consuls  in  Schedule  C);  and  2nd.  Those  who  are  com- 
"  pensated  from  the  fees  which  they  receive  for  their  services." 

"  Commercial  Agents, 
**  13.  Commercial  Agents  are   full,  principal,  and  per- 
*'  manent  Consular  Officers,  as  distinguished  from  subordi- 
"  nates  or  substitutes." 

These  officers  are  appointed  by  the  President,  and  it  is 
now  usual  to  ask  for  their  formal  recognition  and  for  an 
exequatur, 

"  Vice^  Consuls- General^  etc, 
"  15.  Vioe-Consuls-General,  Vice-Consuls,  and  Vice- 
'^  Commercial  Agents  are  defined  to  be  Consular  Officers 
^^  who  shall  be  substituted  temporarily  to  fill  the  place  of  Con- 
^^  suls-General,  Consuls,  and  Commercial  Agents,  when  they 
"  shall  be  temporarily  absent  or  relieved  from  duty." 

**  Deputy  Consuls- Generaly  etc, 

**  16.  Deputy  Consuls-General,  Deputy  Consuls,  and  De- 
puty Commercial  Agents,  are  Consular  Officers  subordinate 
to  their  principals,  and  exercising  the  powers  and  performing 
^*  the  duties  within  the  limits  of  the  respective  offices  at  the 
same  ports  or  places  where  the  principals  are  located." 

**  Consular  Agents, 
"  17.  Consular  Agents  are  defined  to  be  Consular  Officers 


i€ 


UNITED   STATES   CONSULAR   REGULATIONS.  316 

"  also  subordinate  to  their  principals^  exercising  their  powers 
"  and  performing  their  duties  within  the  limits  of  the  several 
^'  Consulates,  but  at  ports  or  places  different  from  those  at 
"  which  the  principals  are  located." 

"  Article  II. 

*^  How  Consular  Officers  are  appointed  and  qualijied. 

"  28.  Consuls-General  and  Consuls  are  appointed  by  the 
President,  by  and  with  the  advice  and  consent  of  the  Senate. 
They  qualify  by  taking  the  prescribed  oath  (a  copy  of 
which  is  furnished  by  the  department  for  the  purpose), 
"  and  by  executing  a  bond  to  the  United  States  in  the  form 
prescribed  by  the  department." 


ii 


ti 


"  Article  V. 

"  The  Privileges  and  Powers  op  Consular 
"  Officers  under  the  Law  of  Nations. 

"  Consular  Privileges  under  Law  of  Nations. 

"  75.  In  the  early  middle  ages,  and  before  the  establish- 
'^  ment  of  more  or  less  permanent  Legations,  Consuls  appear 
"  to  have  enjoyed  the  right  of  exterritoriality,  and  the 
privileges  and  immunities  now  accorded  to  Diplomatic 
Representatives.  In  non-Christian  and  semi*civilised 
countries,  these  privileges  have,  to  a  large  degree,  been 
preserved  to  them,  and  they  have  the  sanction  both  of  treaty 
"  and  usage.  Upon  the  establishment  of  Legations,  how- 
"  ever,  the  exemptions  and  immunities  granted  to  Consuls 
**  came  to  be  regarded  as  a  limitation  of  the  territorial  rights 
"  of  the  sovereign,  and  they  have  in  the  process  of  time  been 
"  restricted  to  such  as  are  necessarily  incident  to  the  Consular 
**  OflSce,  or  have  been  provided  for  by  treaty,  or  are  sup- 
'^  ported  by  long-established  custom,  or  the  particular  laws 
"  of  the  place.  A  Consular  OflScer  in  civilised  countries 
"  now  has,  under  public  law,  no  acknowledged  representative 
''  or  diplomatic  character  as  regards  the  country  to  which  he 
'/  is  accredited.     He  has,  however,  a  certain  representative 
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^^  character  as  aiTectiDg  the  commercial  interests  of  the 
^^  country  from  which  he  receives  his  appointment ;  and  there 
"  maj  be  circumstances^  as^  for  example,  in  the  absence  of  a 
^^  diplomatic  representative,  which,  apart  from  usage,  make 
"  it  proper  for  him  to  address  the  local  government  upon 
"  subjects  which  relate  to  the  duties  and  rights  of  his  office, 
"  and  which  are  usually  dealt  with  through  a  Legation." 


"  Ground  and  Extent  of  Authority. 

"  76.  Although  Consuls  have  no  right  to  claim  the  privi- 
'^  leges  and  immunities  of  Diplomatic  Representatives,  they 
'^  are  under  the  special  protection  of  international  law,  and 
'^  areregardedastheofficersbothof  the  State  which  appoints 
"  and  the  State  which  receives  them.  The  extent  of  their 
**  authority  is  derived  from  their  commission  and  their  exe- 
quatur ;  and  it  is  believed  that  the  granting  of  the  latter 
instrument,  without  express  restrictions,  confers  upon  the 
Consul  all  rights  and  privileges  necessary  to  the  performance 
of  the  duties  of  the  Consular  Office ;  and  generally,  a  Con- 
sul may  claim  for  himself  and  his  office  not  only  such  rights 
and  privileges  as  have  been  conceded  by  treaty,  but  also 
^^  such  as  have  the  sanction  of  custom  and  local  law,  and  have 
"  been  enjoyed  by  his  predecessors  or  by  Consuls  of  other 
"  nations,  unless  a  formal  notice  has  been  given  that  they  will 
"  not  be  extended  to  him." 

"  General  Privileges  and  Rights, 

"  77.  A  Consul  may  place  the  arms  of  his  Government 
^'  over  his  doors.  Permission  to  display  the  national  flag  is 
^^  not  a  matter  of  right,  though  it  is  usually  accorded,  and  it 
is  often  provided  for  by  treaty.  He  may  claim  inviolability 
"  for  the  archives  and  official  property  of  his  office,  and  their 
exemption  from  seizure  or  examination.  He  is  protected 
^^  from  the  billeting  of  soldiers  in  the  consular  residence,  and 
he  may  claim  exemption  from  service  on  juries  and  in  the 
militia,  and  from  other  public  duties.  It  is  probable,  how- 
ever, that  all  these  privileges  could  not  be  claimed  for 
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"  subordiDate  oflScers,  especially  for  those  who  are  citizens  or 
**  subjects  of  the  foreign  State.  The  jurisdiction  allowed  to 
"  Consuls  ill  civilised  countries  over  disputes  between  their 
*'  countrymen  is  voluntary  and  in  the  nature  of  arbitration, 
*'  and  it  relates  more  especially  to  matters  of  trade  and  com- 
"  merce.  A  Consul  is,  however,  under  public  law,  subject  to 
the  payment  of  taxes  and  municipal  imposts  and  duties  on 
his  property  in  the  country  or  on  his  trade,  and  generally  to 
the  civil  and  criminal  jurisdiction  of  the  country  in  which  he 
reside?.  It  is  probable,  if  he  does  not  engage  in  business, 
"  and  does  not  own  real  estate,  that  he  would  not  be  subject  to 
*'  arrest  or  incarceration  except  on  a  criminal  charge,  and  in 
*'  the  case  of  the  commission  of  a  crime  he  may  either  be 
*'  punished  by  the  local  laws,  or  sent  back  to  his  own  country. 
"  In  the  absence  of  a  Diplomatic  Representative,  a  Consul 
"  doubtless  has  the  right  of  access  to  the  authorities  of  the 
^^  State  in  all  matters  appertaining  to  his  office. 

*'  Trading  Consuls, 

78.  The  privileges  of  a  Consul  who  engages  in  business 
in  the  country  of  his  official  residence  are,  under  intema- 
"  tional  law,  more  restricted,  especially  if  he  is  a  subject  or 
"  citizen  of  the  foreign  State.  If  his  exequatur  has  been 
"  granted  without  limitations,  he  may  claim  the  privileges 
"  and  exemptions  that  are  necessary  to  the  performance  of 
'^  the  duties  of  the  office ;  but  in  all  that  concerns  his  personal 
'^  status,  or  his  status  as  a  merchant,  it  is  doubtful  that 
"  he  can  claim  any  rights  or  privileges  not  conceded  to  other 
*'  subjects  or  citizens  of  the  State." 

"  In  Mahometan  and  semi-civilised  countries. 

"  79.  In  Mahometan  and  semi-civilised  countries,  the 
rights  of  exterritoriality  have  been  largely  preserved,  and 
have  generally  been  confirmed  by  treaties  to  Consular 
"  Officers.  To  a  degree  they  enjoy  the  immunities  of  Dip- 
"  lomatic  Kepresentatives,  besides  certain  prerogatives  of 
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jurisdiction,  together  with  the  rights  of  worship,  and,  to 

some  extent,  the  right  of  asylum." 

"  80.  These  immunities  extend  to  an  exemption  from 
"  both  the  civil  and  criminal  jurisdiction  of  the  country  to 
"  which  they  are  sent,  and  protect  their  household  and  the 
"  effects  covered  by  the  Consular  residence.  Their  personal 
"  property  is  exempt  from  taxation,  though  it  may  be  other- 
"  wise  with  real  estate  or  moveables  not  connected  with  the 
"  Consulate.  Generally  they  are  exempt  from  all  personal 
"  impositions  that  arise  from  the  character  or  quality  of 
"  a  subject  or  citizen  of  the  country." 

"  Jurisdiction  is  both  Civil  and  Criminal, 

"  81.  The  Consular  jurisdiction  in  these  countries  is  both 
civil  and  criminal,  and  has  in  most  cases  been  provided  for 
by  the  stipulations  of  treaties.  The  extent  of  its  exercise, 
"  as  well  as  the  penalties  and  punishments  to  be  enforced, 
''  depend  generally  upon  the  laws  of  his  own  country  to  the 
**  exclusion  of  the  jurisdiction  of  all  local  tribunals.'* 

*'  Precedence  and  Ceremonial, 

*^  82.  Consuls  have  no  claim,  under  international  law,  to 
any  foreign  ceremonial,  and  no  right  of  precedence  except 
among  themselves,  and  in  their  relation  to  the  military  and 
"  naval  officers  of  their  own  country.  This  precedence,  as 
**  to  officers  of  the  same  grade  in  the  Consular  Body  of  the 
"  place,  depends  upon  the  date  of  the  respective  exequaturs. 

"  Article  VI. 

"  The  Privileges  and  Powers  of  Consular  Officers 
OF  the  United  States  under  Treaties  and  Con- 
ventions WITH  Foreign  Powers. 

**  General  Considerations, 

"  83.  The  Consuls  must  bear  in  mind  that,  in  the  follow- 
"  ing  abstract,  it  is  impossible  to  do  more  than  allude  in  a 
"  general  way  to  the  rights  and  privileges  secured  by  treaties. 
*'  The  several  Consular  treaties  and  conventions  alluded  to 
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*'  may  be  found  in  Appendix  No.  1,  and  in  each  case  the 
**  Consul  must  look  there  for  more  detailed  information.  It 
is  also  possible  that  more  extended  rights  may  have  been 
granted  to  Consuls  of  other  nations^  and  that  the  officers  of 
"  the  United  States  may  be  entitled  to  claim  them  under 
"  the  clause  known  as  *  the  most  favoured  nation  clause/  in 
a  treaty  with  the  United  States." 

The  department  must  necessarily  trust  to  the  discretion 
"  of  the  Consul,  on  the  one  hand,  not  to  permit  his  rights  to  be 
"  invaded  without  protest,  nor,  on  the  other  hand,  to  claim 
"  what  he  cannot  maintain.  If  the  rights  thus  secured  by 
"  treaty  are  in  any  case  invaded  or  violated,  the  Consul  will 
*'  at  once  complain  to  the  local  authorities,  to  the  department, 
"  and  to  his  immediate  superior.  These  complaints  should  set 
"  forth  in  full  all  the  facts  showing  the  invasion  or  violation," 

"  Inviolability  of  the  Archives  and  Papers  of  the  Consulate. 

84.  This  is  secured  by  treaties  with  Austria-Hungary, 
the  Argentine  Confederation,  Bolivia,  Belgium,  Colombia, 
Denmark,  Dominican  Republic,  Ecuador,  France,  Ger- 
many, Greece,  Hayti,  Mexico,  the  Netherlands  (and 
"  colonies).  Orange  Free  State,  Peru,  Portugal,  Salvador, 
"  Sweden  and  Norway,  Switzerland,  Muscat,  and  New 
"  Grenada." 

"  Inviolability  of  the  Consular  Office  and  Dwelling. 

"  85.  This  is  secured  by  treaties  with  Belgium,  Bolivia, 
"  France,  Germany  (of  Consuls  not  citizens),  Italy,  Muscat, 
**  and  Salvador;  but  the  dwelling  cannot  be  used  as  an  asylum. 
**  It  is  agreed  with  Colombia  that  the  persons  and  dwel- 
"  lings  of  Consuls  are  to  be  subject  to  the  laws  of  the  country, 

except  as  specially  exempted  by  treaty.    The  Consulates  in 

Germany  are  not  to  be  made  asylums  for  the  subjects  of 

other  powers." 

"  Exemption  from  Arrest. 

"  86.  By  convention  with  Belgium,  Germany,  Nether- 
'^  lands,  and  Italy,  the  Consul  is  exempted  from  arrest,  except 
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•*  for  crimes.  By  treaty  with  Turkey  he  is  entitled  to  suit- 
"  able  distinction  and  necessary  aid  and  protection.  In 
"  Muscat  he  enjoys  the  inviolability  of  a  diplomatic  officer. 
"  In  Austria-Hungary  and  France  he  is  to  enjoy  personal 
**  immunities  ;  but  in  France,  if  a  citizen  of  France,  or  own- 
"  ing  property  there,  or  engaged  in  commerce,  he  can  claim 
"  only  the  immunities  granted  to  other  citizens  of  the  coun- 
'^  try  who  own  property,  or  to  merchants.  In  Austria- 
"  Hungary,  if  engaging  in  business,  he  can  be  detained  only 
"  for  commercial  debts.  In  Colombia  the  Consuls  of  the 
'*  United  States  have  no  diplomatic  character.  In  Great 
"  Britain,  Liberia,  Netherlands  (as  to  colonies),  Nicaragua, 
^'  and  Paraguay,  they  are  regarded  as  appointed  for  the 
**  protection  of  trade." 

"  Exemption  from  Obligation  to  appear  as  a  Witness. 

"  87.  This  is  secured  absolutely  by  convention  with 
France,  and,  except  for  defence  of  persons  charged  with 
crime,  by  conventions  with  Austria-Hungary,  Belgium, 
Italy,  and  Salvador.  In  such  case  the  testimony  may  be 
"  taken  in  writing  at  his  dwelling.  If  the  Consul  claims 
"  this  privilege,  he  should,  in  such  case,  offer  to  give  his  evi- 
"  dence  in  the  mode  prescribed  by  the  particular  convention, 
"  and  should  throw  no  imj)ediment  in  the  way  of  the  proper 
"  administration  of  justice  in  the  country  of  his  official 
^^  residence." 

"  Exemption  from    Taxation. 

"  88.  When  the  Consul  is  not  a  citizen  of  the  country  in 
"  which  the  Consulate  is  situated,  and  does  not  own  real 
"  estate  therein,  and  is  not  engaged  in  business  therein,  he  is 
*'  secured  against  the  liability  to  taxation  by  treaties  or  con  ven- 
"  tions  with  Austria-Hungary,  Belgium,  Bolivia,  Denmark, 
"  Ecuador,  France,  Germany,  Hayti,  Italy,  the  Netherlands 
"  (and  colonies),  Peru,  Salvador,  Colombia,  and  Mexico,  and 
*'  in  Germany  the  official  income  of  a  Consul  is  not  tax- 
**  able;  but  in  the  Dominican  Republic,  the  Orange  Free  State, 
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"  Persia,  Portugal,  the  Hawaiian  Islands,  Kiissia,  and 
*'  Switzerland,  if  they  engage  in  business  they  are  subject  to 
"  the  laws  of  the  country.  And  in  general,  if  a  Consular 
"  officer  engages  in  business,  or  owns  property  in  the  country 
"  of  his  official  residence,  he  cannot  claim  ether  exemptions 
"  in  respect  of  such  business  or  property  than  are  accorded 
"  to  citizens  or  subjects  of  the  country." 

*'  Exemption  from  Military  Billeting s  or  Service  and  Public 

Service, 

"  89.  If  not  citizens  of  the  country  of  their  Consular 
"  residence  or  domiciled  at  the  time  of  the  appointment  in  it, 
the  exemption  from  military  billetingsior  service  is  secured 
by  conventions  with  Austria-Hungary,  Belgium,  France, 
*'  Germany,  Netherlands,  and  Italy  ;  and  the  exemption  from 
"  all  public  service  is  secured  by  treaties  with  Denmark, 
**  Germany,  Peru,  Sau  Salvador,  Colombia  (New  Granada), 
"  and  Mexico.  In  Colombia,  the  exemption  also  extends  to 
"  officers,  secretaries,  and  attaches." 

"  Infraction  of  Treaties, 

"  90.  The  right  in  such  case  to  correspond  with  the  local 
"  authorities  is  secured  by  conventions  with  Austria-Hungary, 
"  Belgium,  Colombia,  France,  Germany,  Italy,  Netherlands 
"  (and  Colonies),  and  Salvador ;  and  in  case  thelocal  authorities 
"  fail  to  give  redress,  and  there  be  no  Diplomatic  representa- 
"  tive,  they  may  apply  to  the  government." 

"  Tlie  Use  of  the  National  Arms  and  Flags  on  Offices  and 

Dwellings. 

"91.  The  right  to  place  the  national  arms  and  the  name 
"  of  the  Consulate  on  the  office  is  given  by  treaties  with 
Austria-Hungary  and  the  Netherlands  (and  Colonies) ;  on 
their  offices  or  dwellings  by  treaty  with  Belgium  and 
Germany ;  the  right  to  place  the  national  flag  on  their 
**  dwellings,  except  where  there  is  a  Legation, by  treaties  with 
*'  Austria-Hungary,  Belgium,   and  Germany ;  the  right  to 
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place  the  arms,  name^  and  flag  on.  their  offices  or  dwellings 
by  treaties  with  France  and  Salvador ;  and  on  their  offices 
"  by  treaty  with  Italy  ;  and  the  right  to  place  the  name  and 
**  flag  on  their  dwellings  by  treaty  with  Colombia." 

*'  Depositions. 

"  92.  The  right  to  take  depositions  is  secured  by  conven- 
"  tions  with  Austria-Hungary,  Belgium,  France,  Germany, 
"  Italy,  Netherlands,  New  Granada,  and  Salvador.  Objec- 
tion has  been  raised  by  the  German  Government  to  the 
taking  of  testimony  by  Consular  officers  of  the  United 
States  in  Germany,  except  as  provided  by  Article  IX.  of 
the  Treaty  of  1871.  EflTorts  have  been  made  to  induce 
^'  the  German  authorities  to  permit  testimony  to  be  taken 
"  with  the  same  freedom  as  in  the  United  States,  but 
without  effect,  it  being  stated  that  the  laws  of  Germany 
provide  for  letters-rogatory  in  such  cases.*' 
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"  Jurisdiction  over  Disputes  bettoeen  Masters^   Officers^  and 

Crews, 

"  93.  Exclusive  jurisdiction  over  such  disputes  in  the 
"  vessels  of  the  United  States,  including  questions  of  wages, 
"  is  conferred  by  treaties  or  conventions  with  Austria- 
"  Hungary,  Belgium,  Colombia,  Denmark,  Dominican 
"  Republic,  France,^  Germany,  Greece,  Italy,  the  Nether- 
*^  lands  (and  Colonies),  Portugal,  Russia,  Salvador,  Sweden 
^^  and  Norway,  and  Tripoli." 


iC 


Fight  to  reclaim  Deserters, 


**  94.  The  right  to  reclaim  deserters  from  the  vessels  of 
*'  the  United  States  is  conferred  by  treaties  or  conventions 
"  with  Austria-Hungary,  Bolivia,  Belgium,  Colombia, 
'*  Denmark,  Ecuador,  France,  Greece,  Germany,  Hanseatic 
"  Republics,  Hawaiian  Islands,  Hayti,  Italy,  Japan,  Mexico, 
"  Madagascar,  the  Netherlands  and  Colonies,  Peru,  Portugal, 
"  Russia,    Salvador,    Sweden     and    Norway,     Dominican 
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**  Republic,  and  Siam  ;  but  if  the  deserter  has  committed  a 
"  crime  against  local  law,  the  surrender  will  be  delayed  until 
**  after  punishment." 

"  Salvage  and  Wrecks. 

"  95.  Their  powers  to  adjust  damages  suffered  at  sea,  and 
**  in  matters  of  wrecks  and  salvage,  are  settled  by  treaties  with 
"  Austria-Hungary,  Belgium,  Bolivia,  Borneo,  China,  New 
"  Granada,  Dominican  Republic,  Ecuador,  France,  Germany, 
"  Greece,  Guatemala,  Hawaiian  Islands,  Hayti,  Honduras, 
"  Italy,  Japan,  Lew  Chew,  Liberia,  Madagascar,  Mexico, 
"  Morocco,  Muscat,  Netherlands  (including  Colonies),  Otto- 
"  man  Porte,  Paraguay,  Peru,  Salvador,  Siam,  Spain, 
"  Sweden  and  Norway,  Tripoli,  Tunis,  and  Venezuela.  In 
"  Muscat  and  the  Ottoman  dominions,  they  have  the  right, 
"  in  the  absence  of  the  owner  or  agent,  to  receive  the  property 
"  of  American  citizens  wrecked  or  captured  from  pirates." 

*^  Estates  of  Citizens  of  the  United  States — deceased, 

"  96.  In  Austria-Hunfi^ary,  Belgium,  Germany,  Italy  and 
"  the  Netherlands  (and  Colonies),  the  local  authorities  are 
"  required  to  inform  Consuls  of  the  death  of  their  country- 
"  men  intestate,  or  without  known  heirs.  In  Germany, 
"  Consuls  have  the  right  to  appear  for  absent  heirs  or  creditors, 
"  until  regularly  authorised  representatives  appear.  In 
"  Peru,  Salvador,  Tunis,  Morocco,  Muscat,  Persia,  and 
''  Tripoli,  they  may  administer  on  the  property  of  their 
"  deceased  countrymen.  In  Colombia,  they  may  do  so,  ex- 
'*  cept  when  legislation  prevents  it.  In  Costa  Rica,  Hon- 
^^  duras,  and  Nicaragua,  they  may  nominate  curators  to  take 
"  charge  of  such  property,  so  far  as  local  laws  permit.  In 
"  Paraguay  they  may  become  temporary  custodians  of  such 
**  property.  In  Germany,  they  may  take  charge  of  the 
^'  effects  of  deceased  sailors." 

"  Jurisdiction  over  Offences  and  Crimes, 

"  98.  Consuls  have  exclusive  jurisdiction  over  crimes  and 
*^  offences  committed  by  citizens  of  the  United   States  in 
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**  Borneo,  China,  Japan,  Madagascar  and  Slam.  In  Morocco, 
*'  Tripoli,  and  Tunis,  the  Consuls  are  empowered  to  assist  in 
"  the  trial  of  citizens  of  the  United  States  accused  of  murder 
"  or  assault.  In  Persia,  citizens  of  the  United  States 
'^  committing  offences  are  to  be  tried  and  judged  in  the  same 
*'  manner  as  are  the  subjects  or  citizens  of  the  most  favoured 
"  nation. 

"  Americans  committing  offences  in  Turkey  should  be  tried 
"  by  their  Minister  or  Consul,  and  are  to  be  punished  accord- 
"  ing  to  their  offence,  following  in  this  respect  the  usage 
"  observed  toward  other  Franks ;  but,  in  consequence  of  a 
"  disagreement  as  to  the  true  text  of  the  treaty.  Consuls  in 
'^  the  Ottoman  dominions  are  instructed  to  take  the  direo- 
"  tions  of  the  Minister  of  the  United  States  at  Constantinople, 
'*  in  all  cases,  before  assuming  to  exercise  jurisdiction  over 
"  criminal  offences. 

"  99.  In  China  and  Japan,  the  question  of  the  judicial 
"  authority  of  Consuls  of  the  United  States  over  persons 
''  serving  on  American  vessels  has  been  construed  as  autho- 
**  rising  Consular  officers  to  assume  jurisdiction  where  offences 
"  are  committed  on  shore  by  foreigners  serving  on  board 
"  American  merchant  vessels,  when  such  foreigners  are 
citizens  or  subjects  of  countries  having  no  treaty  engage- 
ments upon  the  subject  with  China  and  Japan,  or  when, 
"  being  subjects  or  citizens  of  Treaty  Powers,  their  own 
"  Consuls  decline  to  assume  jurisdiction.  Under  other 
"  circumstances,  a  Consul  of  the  United  States  in  China 
^^  cannot  entertain  a  criminal  charge  against  a  citizen  or 
"  subject  of  another  Power. 

"  100.  Seamen  serving  on  board  public  vessels  of  the 
"  United  States,  who  have  committed  offences  on  shore  in 
"  Japan  and  China,  are  held  to  be  subject  to  the  jurisdiction 
**  of  the  Consul  of  the  country  under  whose  flag  they  are 
*'  serving." 

"  Civil  Jurisdiction. 
"  101,  Jurisdiction  over  civil  disputes  is  conferred  by 
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"  treaties  with  Borneo,  China,  Japan,  Ottoman  Porte, 
*^  Madagascar,  Siam,  Morocco,  Muscat,  Persia,  Tripoli,  Tunis, 
'^  and  the  Samoan  Islands.  This  jurisdiction  is  exclusive 
"  in  disputes  between  citizens  of  the  United  States.  In 
^*  Persia,  suits  and  disputes  between  Persian  subjects  and 
**  American  citizens  are  to  be  heard  before  the  Persian 
*'  tribunal  where  the  Consul  is  located,  and  in  the  presence  of 
**  an  employ^  of  the  Consul.  In  Japan  it  extends  to  claims 
''of  Japanese  against « Americans.  In  China,  Siam,  and 
*'  Samoa,  the  jurisdiction  is  joint  in  controversies  between 
''  Americans  and  Chinese,  Siamese,  or  Samoans.  In  Mada- 
''gascar,  the  exclusive  jurisdiction  extends  1o  disputes 
*'  between  citizens  of  the  United  States  and  subjects  of 
^'  Madagascar.  In  Turkey  there  can  be  no  hearing  in  a 
*'  dispute  between  Turks  and  Americans  unless  the  dragoman 
"  of  the  Consulate  is  present." 
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CHAPTER  IV. 

DECISIONS   OF   MUNICIPAL   TRIBUNALS   AS   TO   CONSULS. 

CCLXI.  A  Consul^  being  a  person  impressed  with  a 
public  character,  is  "  entitled  "  (as  Lord  EUenborough  says) 
"  to  privilege  to  a  certain  extent,  such  as  for  safe-conduct ; 
^'  and  if  that  be  violated,  the  Sovereign  has  a  right  to  com- 
"  plain  of  such  violation  "  (a). 

Vattel  complains  that  fVicquefort,  in  his  Treatise  on 
Ambassadors,  denies  to  Consuls  the  jus  gentiuniy  while  he 
cites  instances,  which  support  their  claim  to  it.  But  these 
instances,  when  examined,  do  not  sustain  the  assertion  of 
Vattel  {b). 

CCLXII.  The  Governor  of  Cadiz  having  arrested  and 
insulted  the  Dutch  Consul,  the  United  Provinces  complained 
to  the  Court  of  Madrid  on  the  ground  that  ih^  jus  gentium 
had  been  violated,  and  not  on  the  ground  that  specific  treaties, 
which  was  their  real  vantage-ground,  had  been  disregarded 
by  these  acts. 

The  Dutch  also  made  a  fruitless  endeavour  to  obtain  the 
privilege  of  an  ambassador  for  their  Consul  at  Genoa,  but 
the  Senate  refused  their  claim,  replying  :  *  Qu'ils  ne  le  re- 

connoissoient  point  pour  Ministre  public ;  et  que  tout  ce 

qu'on  pouvoit  desid^rer  d'eux,  c'estoit  la  jouissance  paisible 
"  des  droits  et  de  privileges  que  la  coustume  attribue  k 
"  cette  sorte  d'emplois.  Les  Consuls  ne  sont  que  des 
"  marchands,  qui,  avec  leur  charge  de  juge  des  differends 

qui  peuvent  naistre  entre  ceux  de  leur  nation,  ne  laissent 

pas  de  faire  leur  trafic,  et  d'estre  sujets  k  la  justice  du 


(a)  Viveash  v.  Becker,  3  3fattle  ^  Sdxoyn  Rep,  207.      Vide  post, 

(b)  Wicquefortf  L'Ambassadeur  et  ses  Ponctions,  1.  i.  s.  v.  p.  63, 
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**  lieu  de  leur  residence,  tant  pour  le  civil  que  pour  le 
^^  criminel;  ce  qui  est  incompatible  avec  la  quality  de 
"  Ministre  public  "  {c). 

In  1634  a  quarrel  took  place  between  the  Republic  of 
Venice  and  the  Papal  Government  on  account  of  divers  fla- 
grant and  indefensible  outrages  committed  by  the  Governor 
of  Ancona  against  the  property  and  persons  of  the  Consuls 
of  the  Republic,  seizing  the  papers  and  goods  of  one,  and 
imprisoning  the  person  of  the  other,  upon  suspicions  wholly 
unsupported  by  proof.  The  ambassador  of  France  inter- 
fered to  mediate  between  the  parties.  But  these  were  cases 
in  which  the  Government  of  Venice  would  have  resented  the 
injury  if  one  of  their  private  citizens  had  been  the  subject 
of  it ;  and  Wicquefort's  position  with  respect  to  the  status 
of  Consuls  is, "  Les  Princes  qui  les  employent  les  protegent, 
"  comme  personnes  qui  sont  k  leur  service  et  comme  tout 
"  bon  maistre  protege  son  serviteur  et  son  domestique  ;  mais 
"  non  comme  Ministres  publics  "  {d). 

And  it  is  with  the  instances  cited  by  Wicquefort  before 
his  eyes  that  Bynkershoek,  not  disposed,  it  must  be  pre- 
sumed, to  lower  the  dignity  of  his  country,  remarks  :  "  Et, 
*^  si  verum  amamus,  Consules  illi  non  sunt  nisi  Mercatorum 

nationis  suae  defensores  et  quandoque  etiam  judices,  quin 

fere  ipsi  Mercatores,  non  missi,  ut  principem  suum  repre- 

sentent  apud  alium  principem,  sed  ut  principis  sui  subditos 
^^  tueantur  in  iis,  quse  ad  mercaturam  pertinent,  ssepe  et  ut 
*'  de  iis  inter  eos  jus  dicant "  (e). 

CCLXIII.  In  France  the  law  has  been  very  correctly 
laid  down. 

In  September  1842,  the  Cour  rot/ale  de  Paris  confirmed, 
on  appeal,  the  judgment  of  the  Tribunal  civil  de  la  Seine,  in 
the  matter  of  M.  Carlier  d*Abaunza,  Marquis  de  la  Fuente 
Hermosa. 

The  Marquis  was  a  Spaniard  by  birth,  and  had  lived  in 
Paris  since  1833.     In  1840  he  had  been  nominated  Consul- 

(c)   WicquefoH,  1.  i.  8.  v.  p.  62.  (d)  Ibid.  p.  68. 

(e)  Bynkershoek,  Opera,  voL  vi.  p.  482.     2>«  Foro  Legatorwn^  c.  x. 
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General  of  the  Republic  of  Uruguay  ;  but  had  not  obtained 
the  exequatur  of  the  French  Government.  He  was  arrested 
by  a  creditor,  and  claimed  exemption  from  civil  process  on 
the  ground  of  his  diplomatic  character.  But  the  French 
Courts  decided  that  the  Consul  had  no  diplomatic  mission, 
and  was  not  entitled  to  the  immunities  of  an  ambassador, 
under  any  circumstances,  and  that  this  proposition  was 
still  more  certain  when  the  Consul  had  not  received  the 
exequatur  of  the  Government  of  the  country  in  which  he  was 
residing  (/). 

The  Cour  royale  of  Aix,  in  the  year  1843,  gave  the 
following  decision  in  the  case  of  M.  Seller : — 

'^  Attendu  que  si  les  Ambassadeurs  sont  ind^pendants  de 
"  Pautorit^  souveraine  du  pays  dans  lequel  ils  exercent  leur 
"  ministere,  ce  privilege  n'est  pas  applicable  aux  Consuls ; 

"  Que  ceux-ci  ne  sont  que  de»  agents  commerciaux;  que 
''  si  les  lois  de  police  et  de  s^curit^  obligent  en  g^n^ral  tous 
"  ceux  qui  habitent  le  territoire  fran9ais,  il  en  r^sulte  que 
"  r^tranger,  qui  se  trouve  mSme  casuellement  sur  ce  terri- 
"  toire,  doit  concourir  de  tousles  moyens  &  faciliter  I'exercice 
de  la  justice  criminelle ; 

"  Attendu  que  si  la  convention  diplomatique  dont  le  Con- 
sul d'Espagne  se  pr^vaut  pour  etre  dispense  de  venir 
"  d^poser  devant  la  cour  6tait  sans  inconvenient  pour  le  tems 
"  oil  elle  fut  faite,  alors  que  la  procedure  criminelle  etait 
"  secrete,  elle  est  inapplicable  aujourd'hui,  oii,d'aprSs  le  droit 
public  qui  nous  r^git,  les  d^bats  sont  publics,  et  oil  les 
t^moins  sont  tenus  de  d^poser  oralement  devant  le  jury ; 
"  Mais  attendu  que  le  Consul  est  dtranger ;  qu'il  a  pu 
"  ignorer  Peconomie  et  le  m^canisme  de  la  procedure  cri- 
^'  minelle  fran^aise,  et  qu'il  y  a  de  la  bonne  foi  dans  son 
"  refus ; 
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(/)  Gazette  des  Tribunaux  (nmn^ro  4809),  lundi  5  et  mardi  6,  sep" 
tenibre  1842.     lb.  (num^ro  4783),  samedi  6  aoiU  1842. 

See  also  the  case  of  Hermann  Delong,  lb,  (num^ro  4890),  dimanche 
9  mai  1841. 
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'^  La  cour  declare  n'y  avoir  lieu  k  condamner  M.  SoUer  & 
«  I'amende  "  (ff). 

CCLXIV.  The  Civil  tribunals  of  the  United  States  of 
North  America  have  promulgated  the  same  doctrine. 

CCLXy.  In  England  the  status  of  Consuls  has  more 
than  once  been  brought  under  discussion  in  the  Courts  which 
administer  Municipal  Law. 

In  the  tenth  year  of  the  reign  of  George  II.  (1737),  the 
following  case  was  brought  before  Lord  Chancellor  Talbot : — 

Barbuifs  Case  in  Chancery  (A). 

Barbuit  had  a  commission,  as  Agent  of  Commerce  from 
the  Eang  of  Prussia,  to  Great  Britain,  in  the  year  1717, 
which  was  accepted  here  by  the  Lords  Justices  when  the 
King  was  abroad.  After  the  late  Eang's  demise,  his  com- 
mission was  not  renewed  until  1735,  and  then  it  was,  and 
allowed  in  a  proper  manner ;  but  with  a  recital  of  the  powers 
given  him  in  the  commission,  and  allowing  him  as  such. 
These  commissions  were  directed  generally  to  all  the  persons 
whom  the  same  should  concern,  and  not  to  the  King ;  and 
his  business  described  in  the  commissions  was,  to  do  and 
execute  what  his  Prussian  Majesty  should  think  fit  to  order 
with  regard  to  his  subjects  trading  in  Great  Britain ;  to 
present  letters,  memorials,  and  instruments  concerning  trade 
to  such  persons,  and  at  such  places,  as  should  be  convenient, 
and  to  receive  resolutions  thereon ;  and  thereby  his  Prussian 
Majesty  required  all  persons  to  receive  writings  from  his 
hands,  and  give  him  aid  and  assistance.  Barbuit  lived  here 
near  twenty  years,  and  exercised  the  trade  of  a  tallow- 
chandler,  and  claimed  the  privilege  of  an  Ambassador  or 
foreign  Minister,  to  be  free  from  arrests. 

After  hearing  counsel  on  this  point, — 

The   Lord  Cliancellor  said :    "  A  bill  was  filed  in  this 


{g)  Heffter,  8.  226,  note. 

De  Martens,  Le  Ouide  diplomatique,  t.  i.  p.  298. 

(A)  Cases  m  Equity  under  Lard  TtUbot,  p.  281. 
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*'  Court  against  the  defendant  in  1725,  upon  which  he  ex- 
"  hibited  his  cross  bill,  styling  himself  merchant.  On  the 
'*  hearing  of  these  causes  the  cross  bill  was  dismissed  ;  and, 
'*  in  the  other,  an  account  decreed  against  the  defendant. 
"  The  account  being  passed  before  the  Master,  the  defen- 
"  dant  took  exceptions  to  the  Master's  report,  which  were 
'*  overruled ;  and  then  the  defendant  was  taken  upon  an 
"  attachment  for  non-payment,  &c.  And  now,  ten  years 
^  after  the  commencement  of  the  suit,  he  insists  he  is  a 
**  public  Minister,  and  therefore  all  the  proceedings  against 
"  him  null  and  void.  Though  this  is  a  very  unfavourable  case, 
"  yet,  if  the  defendant  is  truly  a  public  Minister,  I  think  he 
"  may  now  insist  upon  it,  for  the  privilege  of  a  public 
*^  Minister  is  to  have  his  person  sacred  and  free  from  arrests, 
*'  not  on  his  own  account,  but  on  the  account  of  those  he 
represents  ;  and  this  arises  from  the  necessity  of  the  thing, 
that  nations  may  have  intercourse  with  one  another  in  the 
same  manner  as  private  persons,  by  agents,  when  they 
cannot  meet  themselves.  And  if  the  foundation  of  this  pri- 
vilege is  for  the  sake  of  the  Prince  by  whom  an  Ambassador 
^'  is  sent,  and  for  the  sake  of  the  business  he  is  to  do,  it  is  im- 
**  possible  that  he  can  renounce  such  privilege  and  protection; 
"  for  by  his  being  thrown  into  prison  the  business  mustinevit- 
"  ably  suffer.  Then  the  question  is,  whether  the  defendant 
is  such  a  person  as  7  Anne,  cap.  10,  describes;  which  is 
only  declaratory  of  the  ancient  umyerssA  jus  gentium.  The 
"  words  of  the  statute  are.  Ambassadors  or  other  public 
**  Ministers^  and  the  exception  of  persons  trading  relates 
"  only  to  their  servants :  the  Parliament  never  imagining 
^^  that  the  Ministers  themselves  would  trade.  I  do  not  think 
"  the  words  Ambassadors  or  other  public  Ministers  are 
'^  synonymous.  I  think  that  the  word  Ambassadors  in  the 
^^  Act  of  Parliament  was  intended  to  signify  Ministers  sent 
"  upon  extraordinary  occasions  which  are  commonly  called 
**  Ambassadors  Extraordinary ;  and  public  Minister s^  in  the 
^'  Act,  take  in  all  others  who  constantly  reside  here ;  and 
"  both  are  entitled  to   these  privileges.     The  question  is. 
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"  whether  the  defendant  is  within  the  latter  words.  It  has 
**  been  objected  that  he  is  not  a  public  Minister,  because  he 
"  brings  no  credentials  to  the  King.  Now,  although  it  be 
"  true  that  this  is  the  most  common  form,  yet  it  would  be 
**  carrying  it  too  far  to  say  that  these  credentials  are  absor 
'^  lutely  necessary  ;  because  all  nations  have  not  the  same 
'^  forms  of  appointment  It  has  been  said,  that  to  make  him 
"  a  public  Minister  he  must  be  employed  about  State  affairs. 
**  In  which  case,  if  State  affairs  are  used  in  opposition  to 
"  commerce,  it  is  wrong ;  but  if  only  to  signify  the  business 
"  between  nation  and  nation,  the  proposition  is  right ;  for 
trade  is  a  matter  of  State,  and  of  a  public  nature,  and  con- 
sequently a  proper  subject  for  the  employment  of  an  Am- 
bassador. In  treaties  of  commerce  those  employed  are  as 
much  public  Ministers  as  any  others ;  and  the  reason  for 
"  their  protection  holds  as  strong ;  and  it  is  of  no  weight 
"  with  me  that  the  defendant  was  not  to  concern  himself 
"  about  other  matters  of  State,  as  if  he  was  authorised  as  a 
"  public  Minister  to  transact  matters  of  trade.  It  is  not 
"  necessary  that  a  Minister's  commission  should  be  general 
"  to  entitle  him  to  protection ;  but  it  is  enough  that  he  is 
^^  to  transact  any  one  particular  thing  in  that  capacity,  as 
**  every  Ambassador  Extraordinary  is ;  or  to  remove  some 
*'  particular  difficulties,  which  might  otherwise  occasion  war. 
*'  But  what  creates  my  difficulty  is,  that  I  do  not  think  he  is 
"  entrusted  to  transact  affairs  between  the  two  Crowns  :  the 
"  commission  is,  to  assist  his  Prussian  Majesty's  subjects 
"  here  in  their  commerce,  and  so  is  the  allowance.  Now 
**  this  gives  him  no  authority  to  intermeddle  with  the  affairs 
"  of  the  King,  which  makes  his  employment  to  be  in  the 
nature  of  a  Consul.  And  although  he  is  called  only  an 
Agent  of  Commerce,  I  do  not  think  the  name  alters  the 
"  case.  Indeed,  there  are  some  circumstances  that  put  him 
"  below  a  Consul ;  for  he  wants  the  power  of  judicature 
"  wich  13  com  monly  given  to  Consuls.  Also  their  commis- 
"  sion  is  usually  directed  to  the  Prince  of  the  country,  which 
"  is  not  the  present  case;  but  at  most  he  is  only  a  Consul. 
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"  It  is  the  opinion  of  Barbeyrac,  Wicquefort,  and  others^ 
*'  that  a  Consul  is  not  entitled  to  the  jus  ffentium  belonging 
*^  to  Ambassadors.  And  as  there  is  no  authority  to  con- 
"  sider  the  defendant  in  any  other  view  than  as  a  Consul, 
*'  unless  I  can  be  satisfied  that  those  acting  in  that  capacity 
"  are  entitled  to  the  jus  ffentium,  I  cannot  discharge  him." 

CCLXVI.  In  1764,  the  case  of  Triquet  v.  Bath  (i)  came 
before  the  King's  Bench,  and  the  great  Lord  Mansfield 
referred  to  the  case  of  Barbuity  in  which  he  had  been 
counsel,  and  said  that  neither  Lord  Talbot,  nor  Lord  Holt, 
nor  Lord  Hardwicke  ever  doubted  that  the  Law  of 
Nations  was  part  of  the  Law  of  England.  This  case 
related  to  the  privileges  of  a  Secretary  of  a  Foreign 
Ambassador. 

In  1767,  the  case  of  Heathfieldy.  Clifton  (j)  came  before 
the  King's  Bench,  in  which  also  the  privileges  of  the  Ambas- 
sador's retinue  were  discussed,  and  Lord  Mansfield  said  :  - 
The  privileges  of  public  Ministers  and  their  retinue  depend 
upon  the  Law  of  Nations,  which  is  part  of  the  Common 
Law  of  England.  And  the  Act  of  Parliament  of  7  Anne, 
'^  c.  12,  did  not  intend  to  alter,  nor  can  alter,  the  Law  of 
"  Nations.  His  Lordship  recited  the  history  of  that  Act, 
'^  and  the  occasion  of  it,  and  referred  to  the  annals  of  that 
'^  time.  He  said,  there  is  not  one  of  the  provisions  in  that 
"  Act  which  is  not  warranted  by  the  Law  of  Nations. 
"  The  Law  of  Nations  will  be  carried  as  far  in  England 
as  anywhere,  because  the  Crown  can  do  no  particular 
favours  affecting  the  rights  of  suitors,  in  compliment  to 
public  Ministers,  or  to  satisfy  their  points  of  honour. 
The  Law  of  Nations,  though  it  be  liberal,  yet  does  not 
"give  protection  to  screen  persons  who  are  not  bonajide 
servants  to  public  Ministers,  but  only  make  use  of  that 
pretence  in  order  to  prevent  their  being  liable  to  pay  their 
just  debts. 
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(t)  1  Taunton,  107.  (j)  4  Burrows,  2016. 
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The  Law  of  Nations  does  not  take  in  Consuls,  or  Agents 
of  Commerce,  though  received  as  such  by  the  Courts  to 
which  they  are  employed.  This  was  determined  in  J5ar- 
buifs  case,  which  was  solemnly  argued  before  and  deter- 
"  mined  by  Lord  Talbot,  on  considering  and  well  weighing 
"  Barbeyrac,  Bynkershoek,  Grotius,  Wicquefort,  and  all  the 
foreign  authorities  (for  there  is  little  said  by  our  own 
writers  on  this  subject)." 
CCLXVII.  In  1808,  the  case  of  Clarke  v.  Cretico  (A) 
came  before  the  Common  Pleas.  The  defendant  claimed 
exemption  from  arrest,  on  the  ground  of  being  Consul- 
General  of  the  Sublime  Porte  ;  and  the  authority  of  Vattel 
was  much  urged  on  his  behalf,  as  well  as  the  doctrine  laid 
dowti  by  Lord  Mansfield  in  the  case  just  cited,  that  the 
Law  of  Nations  was  part  of  the  Law  of  England.  In  this 
case  of  Clarke  v.  Cretico,  Sir  James  Mansfield,  Chief  Jus- 
tice, said :  "  It  has  not  been  clearly  proved  that  the 
^*  defendant  held  the  office  of  Consul  at  the  time  of  the 
"  arrest.  The  general  question  is  undoubtedly  of  impor- 
"  tance ;  but  it  is  not  necessary  that  the  Court  should  come 
"  to  any  determination  upon  it  at  present.  The  office  of 
**  Consul  is  indeed  widely  different  from  that  of  an  Ambas- 
sador ;  but  still  the  duties  of  it  cannot  be  performed  by 
a  person  in  prison.  Yet  I  should  have  some  difficulty  in 
deciding,  in  opposition  to  Wicquefort,  who  is  an  authority 
of  great  weight,  and  without  any  determination  upon  the 
question  (for  in  the  case  before  Lord  Talbot  there  was  no 
decision),  that  a  Consul  is  entitled  to  this  privilege.  The 
words  of  the  statute  are,  *  Ambassador  or  other  public 
*  Minister.'  But  a  Consul  is  certainly  not  a  public  Minister. 
"  Let  the  case  stand  over  till  it  shall  be  ascertained  by 
"  further  evidence,  whether  the  appointment  of  the  defendant 
"  has  been  revoked." 

Afterwards  an  affidavit  was  produced,  by  which  it  ap- 
peared that  the  defendant  had  been  dismissed  from  his  office 

(k)  8  B arrows f  1481. 
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in  the  month  of  December  1806,  and  the  rule  was    dis- 
charged. 

CCLXVIII.  Lastly,  in  the  case  of  Viveash  v.  Becker  (/), 
which  in  1814  came  before  the  King's  Bench,  Lord  Ellen- 
borough  decided  that  a  resident  merchant  in  London,  who 
had  been  appointed  and  had  acted  as  Consul  to  the  Duke  of 
Oldenburg,  was  not  privileged  from  arrest.  In  this  case 
Lord  Ellenborough,  having  reviewed  the  preceding  cases, 
and  the  doctrine  of  Wicquefort  and  Vattel,  concluded  his 
judgment  in  these  words :  "  Nobody  is  disposed  to  deny 
"  that  a  Consul  is  entitled  to  privileges  to  a  certain  extent, 
^'  such  as  for  safe-conduct ;  and  if  that  be  violated  the 
**  Sovereign  has  a  right  to  complain  of  such  violation.  This 
"  consideration  disposes  of  the  authority  which  was  en- 
"  deavoured  to  be  derived  from  that  case.  Then  it  is  ex- 
**  pressly  laid  down  that  he  is  not  a  public  Minister,  and 
"  more  than  that,  that  he  is  not  entitled  to  the  jus  gentium, 
"  And  I  cannot  help  thinking  that  the  Act  of  Parliament, 
'^  which  mentions  only  ambassadors  and  public  Ministers, 
"  and  which  was  passed  at  a  time  when  it  was  an  object 
**  studiously  to  comprehend  all  kinds  of  public  Ministers 
**  entitled  to  these  privileges,  must  be  considered  as  declara- 
"  tory  not  only  of  what  the  Law  of  Nations  is,  but  of  the 
**  extent  to  which  that  law  is  to  be  carried.  It  appears 
"  to  me  that  a  different  construction  would  lead  to  enormous 
inconveniences,  for  there  is  a  power  of  creating  Vice-Con- 
suls  ;  and  they  too  must  have  similar  privileges.  Thus  a 
"  Consul  might  appoint  a  Vice-Consul  in  every  port,  to  be 
^^  armed  with  the  same  immunities,  and  be  the  means  of 
"  creating  an  exemption  from  arrest  indirectly  which  the 
"  Crown  could  not  grant  directly.  The  mischief  of  this 
**  would  be  enormous.  In  this  case  it  does  not  appear  that 
"  the  debt  was  not  contracted  before  the  time  of  the  defen- 
**  dant's  having  the  character  of  Consul.  If  we  saw  clearly 
"  that  the  Law  of  Nations  was  in  favour  of  the  privilege,  it 


(0  3  Maule  ^  Seltoyn  Rep,  297. 
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"  would  be  afforded  to  the  defendant ;  and  it  would  be  our 
*'  duty  rather  to  extend  than  to  narrow  it.  But  we  are  of 
"  opinion  that  no  such  privilege  exists,  but  that  this  defen- 
"  dant  is,  like  every  other  merchant,  liable  to  arrest.  Rule 
"  discharged." 

CCLXIX.  The  English  court  (iw)  has  considered  that  a 
Consul  resident  abroad  and  plaintiff  in  a  suit,  is  exempt  from 
the  necessity  of  giving  security  for  costs,  to  which  necessity, 
by  the  general  principle  of  International  Law,  the  foreign 
plaintiff  is  subject  (w).  It  was  holden  in  Sharpe  v.  Crispin  [o) 
that  mere  residence  as  a  CouHular  officer  in  a  foreign  country 
gives  rise  to  no  inference  of  a  domicil  in  that  country. 
But  if  one  already  domiciled  and  resident  in  such  a 
country  accept  an  office  in  the  consular  service  of  another 
country,  he  does  not  thereby  destroy  his  existing  domicil. 

CCLXX.  Such  being  the  doctrine  of  the  municipal 
courts  of  Great  Britain,  it  remains  to  notice  the  doctrine 
held  by  the  tribunals  of  International  Law  in  that  country. 
The  case  of  The  Indian  Chief  came  before  the  Prize  Court 
in  1800.  In  this  case  a  cargo  seized  as  prize  was  sought  to 
be  exempted  from  the  rights  of  the  belligerent,  upon  the 
ground  that  it  was  the  property  of  the  American  Consul  at 
Calcutta.     Lord  Stowell  said  :  "  On  the  part  of  the  claimant 

many  grounds  have  been  taken.     I  am  first  reminded  that 

he  was  American  Consul,  although  it  is  not  distinctly 
"  avowed  that  his  consular  character  is  expected  to  protect 
"  him,  nor  could  it  be  with  any  propriety  or  effect,  it  being 
"  a  point  fully  established  in  these  Courts,  that  the  character 
"  of  Consul  does  not  protect  that  of  merchant  united  in  the 
•^  same  person.  It  was  so  decided  on  solemn  argument  in 
"  the  course  of  the  last  war  by  the  Lords,  in  the  cases  of 
*'  Mr.  Gildermester,  the  Portuguese  Consul  in  Holland,  and 
**  of  Mr.  Eykellenburg,  Prussian  Consul  at  Flushing.    These 


(m)   Colehrooke  v.  Jones ^  2  Vesey  Rep,  164. 

(n)  FceliXf  1.  ii.  t,  ii.  c.  2.     Etranger  demandew, 

(o)  Laxo  Itep.  1  Prob,  ^  M.  611. 
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cases  were  again  brought  forward  to  notice  in  the  case  of 
Mr.  Fenwick,  American  Consul  at  Bordeaux  in  the  begin- 
ning of  this  war,  on  whose  behalf  a  distinction  was  set  up  in 
"  favour  of  American  Consuls,  as  being  persons  not  usually 
'^appointed,  as  the  Consuls  of  other  nations  are,  from 
among  the  resident  merchants  of  the  foreign  country,  but 
specially  delegated  from  America,  and  sent  to  Europe  on 
the  particular  mission,  and  continuing  in  Europe  princi- 
pally in  a  mere  consular  character.  But  in  that  case,  as 
well  as  in  the  case  of  Sylvanus  Bourne,  American  Consul 
at  Amsterdam,  where  the  same  distinction  was  attempted, 
it  was  held  that  if  an  American  Consul  did  engage  in  com- 
merce, there  was  no  more  reason  for  giving  his  mercantile 
*'  character  the  benefit  of  his  official  character,  than  existed 
'^  in  the  case  of  any  other  Consul.  The  moment  he  engaged 
«  in  trade  the  pretended  ground  of  any  such  distinction 
"  ceased :  the  whole  of  that  question,  therefore,  is  as  much 
"  shut  up  and  concluded  as  any  question  of  law  can  be  "  {py 
CCLXXI.  The  same  doctrine  has  been  promulgated  by 
the  Prize  Courts  in  the  United  States  of  America  (y). 


ip)  The  Indian  Chief,  3  C.  Rob,  Adm.  Rep,  26. 
The  Josephine,  4  t^.  26. 
The  President,  6  ib.  277. 
The  Falcon,  6  ih.  107. 

The  Hope  and  others,  DodsorCs  Adm.  Rep.  226,  and  note  D.  at  the  end 
of  the  volume. 

Alhrecht  v.  Sussman,  2  Vesey  ^  Beanies'  Chancery  Reports,  323. 

(q)  American  Reports : — 

Arnold  v.  United  Insurance  Company,  1  Johnson,  363. 

Oriswold  v.  Washington,  16  Johnson,  340, 

Ken^s  Comment,  vol.  i.  pp.  44-62. 

See  note  to  American  edition  of  Chittt/s  Vattel,  p.  140,  s.  101. 
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CHAPTER  V. 

CONSULS   IN  THE  LEVANT  AND  CHINA  (a). 

CCLXXII.  The  attributes  and  functions  of  the  Consul 
have  hitherto  been  considered  with  reference  to  the  exis- 
tence of  their  office  in  Christian  countries ;  but  by  usage^ 
practice,  and,  still  more,  by  the  express  stipulations  of  treaty, 
they  have  obtained  a  very  different  status  in  Mahometan  and 
indeed  in  unchristian  dominions.  In  these  countries  they 
have  retained  that  general  character  of  diplomatic  repre- 
sentatives which  they  appear,  from  the  sketch  given  at  the 
beginning  of  this  Part,  to  have  in  earlier  times  possessed 
everywhere,  but  of  which,  in  Christian  countries,  they  have 
subsequently  been  deprived. 

CCLXXIII.  In  almost  all  the  treaties  which,  of  late 
years,  have  been  entered  into  by  European  Powers  with 
Mahometan  States,  the  power  of  criminal  jurisdiction  over 
the  subject  of  the  State  which  the  Consul  represents,  has 
been  stipulated  for  and  conceded  to  that  officer.  In  fact, 
Mahometan  States  have  accorded  to  Europeans  a  privilege 
equivalent  to  that  which  they  would  have  enjoyed  from  a 
concession  of  territory,  viz.,  the  privilege  of  preserving  their 
natural  right,  and  being  subject  to  their  national  jurisdiction 
in  a  foreign  territory  (b).  Consuls  in  the  "  echelles  du 
Levant  "  receive,  on  the  requisition  of  their  ambassador  at 
Constantinople,  letters-patent  from  the  Porte,  called  a  Barat, 
specifying  their  privileges  and  immunities. 


(a)  Papers  laid  before  Parliament  relating  to  the  Jurisdiction  of  her 
Mqjesti/s  Consuls  in  the  Levant,  1845. 

(b)  De  Martens,  Le  Guide  dipl.  i.  811,  n. 

VOL.  IL  74 
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CCLXXIV.  In  England  a  corporation  by  the  name  of 
"  the  Governor  and  Company  of  Merchants  of  England 
"  trading  in  the  Levant  Seas  "  was  created  by  letters-patent 
in  James  I.'s  reign.  These  were  confirmed  by  Charles  II., 
and  were  the  subject  of  various  statutes  in  the  reigns  of 
George  II.  and  George  III;  but  in  the  sixth  year  of 
George  IV.  the  possessions  and  property  of  the  Company 
were  transferred  to  Government  for  the  public  service  (c). 

CCLXXV.  Provision  was  made  for  the  exercise  of  this 
jurisdiction  in  Mahometan  states  by  a  statute  of  the  British 
Parliament  passed  in  1843  (6  &  7  Vict.  c.  94),  which  recited 
as  follows : — "  Whereas  by  treaty,  capitulation,  grant,  usage, 
*^  sufferance,  and  other  lawful  means,  her  Majesty  hath  power 
"  and  jurisdiction  within  divers  countries  and  places  out  of  her 
'^  Majesty's  dominions;  and  whereas  doubts  have  arisen  how 
*^  far  the  exercise  of  such  power  and  jurisdiction  is  controlled 
by  and  dependent  on  the  laws  and  customs  of  this  realm,  and 
it  is  expedient  that  such  doubts  should  be  removed :  "  and 
^'  enacted  "  that  it  is  and  shall  be  lawful  for  her  Majesty 
**  to  hold,  exercise,  and  enjoy  any  power  or  jurisdiction 
**  which  her  Majesty  now  hath,  or  may  at  any  time  here- 
"  after  have,  within  any  country  or  place  out  of  her  Majesty's 
'^  dominions,  in  the  same  and  as  ample  a  manner  as  if  her 
"  Majesty  had  acquired  such  power  or  jurisdiction  by  the 
"  cession  or  conquest  of  territory. 

**  2.  That  every  act,  matter,  and  thing  which  may .  at 
"  any  time  be  done  in  pursuance  of  any  such  power  or  juris- 
diction of  her  Majesty,  in  any  country  or  place  out  of  her 
Majesty's  dominions,  shall,  in  all  courts,  ecclesiastical  and 
temporal,  and  elsewhere  within  her  Majesty's  dominions, 
^^  be  and  be  deemed  and  adjudged  to  be,  in  all  cases, 
"  and  to  all  intents  and  purposes  whatsoever,  as  valid  and 
"  effectual  as  though  the  same  had  been  done  according  to 
**  the  local  law  then  in  force  within  such  country  or  place." 
This  Act  has  since  received  additions  and  has  finally  been 

(c)  6  Oeo.  IV.  c.  23. 
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superseded  by  a  statute  consolidating  the  law  upon  the  sub- 
ject, 4 1  &  42  Vict.  c.  67  (d). 

CCLXXVI.  In  consequence  of  the  provisions  of  the 
first  statute,  two  Orders  in  Council  were  issued  respecting 
the  civil  (e)  and  criminal  (/)  jurisdiction  of  her  Majesty's 
Consuls  in  the  Levant  {(/).  In  the  memorandum  put  forth 
by  the  Foreign  OflSce  (July  2,  1844)  for  the  guidance  of 
the  Consuls  in  the  exercise  of  their  jurisdiction,  the  grounds 
upon  which  it  rests,  and  the  general  manner  in  which  it 
should  be  exercised,  are  very  clearly  stated  in  the  following 
language : — 

**  The  right  of  the  British  consular  officers  to  exercise  any 
"  jurisdiction  in  Turkey,  in  matters  which  in  other  countries 
"  come  exclusively  under  the  control  of  the  local  magistracy, 
"  depends  originally  on  the  extent  to  which  that  right  has 
**  been  conceded  by  the  Sultans  of  Turkey  to  the  British 
"  Crown,  and  therefore  the  right  is  strictly  limited  to  the 
"  terms  in  which  the  concession  is  made. 

**  The  right  depends,  in  the  next  place,  on  the  extent  to 
"  which  the  Queen,  in  the  exercise  of  the  powers  vested  in 
"  her  Majesty  by  Act  of  Parliament,  may  be  pleased  to 
"  grant  to  any  of  her  consular  servants  authority  to  exercise 
"  jurisdiction  over  British  subjects,  and  therefore  the  Orders 
"  in  Council  which  may,  from  time  to  time,  be  issued,  are 
"  the  only  warrants  for  the  proceedings  of  the  Consuls,  and 
**  exhibit  the  rules  to  which  they  must  scrupulously  adhere. 

"  This  state  of  things  in  Turkey  is  an  exception  to  the 
"  system  universally  observed  among  Christian  nations. 
*'  But  the  Ottoman  emperors  having  waived  in  favour  of 
"  Christian  Powers  rights  inherent  in  territorial  sovereignty, 
"  such  Christian  Powers,  in  taking  advantage  of  this  conces- 
"  sion,  are  bound  to  provide,  as  far  as  possible,  against  any 
"  injurious  effects  resulting  from  it  to  the  teri'itorial  sove- 
"  reign ;  and  as  the  maintenance  of  order  and  the  repression 


(d)   Vide  ante,  vol.  i.  p.  463.  (e)  October  2, 1843. 

(/)  June  19, 1844.  (jg)  Fynn,  pp.  174-8. 

s  2 
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^'  and  punishment  of  crime  are  objects  of  the  greatest 
importance  in  every  civilised  community^  it  is  obligatory 
upon  the  Christian  Powers,  standing  as  they  do  in  Turkey, 
**  in  so  far  as  their  own  subjects  are  concerned,  in  the  place 
**  of  the  territorial  sovereign,  to  provide  as  far  as  possible 
"  for  these  great  ends  "  (A). 

CCLXXVI  (a).  The  Ordersin  Council  of  1843  and  1844 
have  now  been  superseded ;  and  the  Consular  jurisdiction 
exercised  in  the  Turkish  dominions  other  than  Egypt  is  now 
regulated  by  Orders  in  Council  of  the  dates  following: 
December  12,  1873;  July  7,  1874;  May  13,  1875;  and 
October  26,1875. 

The  Consular  jurisdiction  in  Egypt  is  regulated  by  a 
separate  Order  in  Council  of  February  5,  1876  (t). 

CCLXXVII.  Five  free  ports  (Canton,  Amoy,  Foo-chow- 
foo,  Ningpo,  Shanghai)  were  established  by  the  Treaty  of 
Nankin,  made  between  Great  Britain  and  China  in  1842, 
and  the  Consuls  resident  at  those  ports  received,  by  the 
subsequen|^Commercial  Treaty  of  1843,  powers  of  a  very 
extended  character,  requiring  in  some  respects  the  exercise 
of  judicial  and  executive  functions.  The  thirteenth  article 
of  this  Treaty  contained  the  following  provisions  with 
respect  to  Consuls : — 

**  Whenever  a  British  subject  has  reason  to  complain  of  a 
"  Chinese,  he  must  first  proceed  to  the  Consulate,  and  state 
**  his  grievance.  The  Consul  will  thereupon  inquire  into 
*^  the  merits  of  the  case,  and  do  his  utmost  to  arrange  it 
amicably.  In  like  manner,  if  a  Chinese  have  reason  to 
complain  of  a  British  subject,  he  shall  no  less  listen  to 
his   complaint,  and  endeavour  to  settle    it  in  a  friendly 

(h)  Fynn,  p.  20. 

Annual  Register,  1848,  p.  370. 

MarteiMj  Nouv.  Rec.  xzx.  ii.  p.  484. 

lb,  zxziv.  p.  418 ;  see  sections  12, 13,  as  to  Subordinate  Consols  and 
Consuls. 

(t)   Vide  ante,  voL  i.  p.  464. 

There  is  a  Consular  jurisdiction  regulated  by  Order  in  Council  in  the 
dominions  of  the  Sultan  of  Zanzibar — €mtef  vol.  i.  p.  472, 
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**  manner.  If  an  English  merchant  have  occasion  to  ad- 
^'  dress  the  Chinese  authorities,  he  shall  send  such  address 
"  through  the  Consul,  who  will  see  that  the  language  is 
"  becoming;  and,  if  otherwise,  will  direct  it  to  be  changed 

or  will  refuse  to  convey  the  address.     If,  unfortunately, 

any  disputes  take  place  of  such  a  nature  that  the  Consul 
^^  cannot  arrange  them  amicably,  then  he  shall  request  the 
"  assistance  of  a  Chinese  oflScer,  that  they  may  together 
"  examine  into  the  merits  of  the  case  and  decide  it  equitably. 
^^  Regarding  the  punishment  of  English  criminals,  the 
"  English  Government  will  enact  the  laws  necessary  \o  attain 
*'  that  end,  and  the  Consul  will  be  empowered  to  put  them  in 
"  force  ;  and,  regarding  the  punishment  of  Chinese  criminals, 
"  these  will  be  tried  and  punished  by  their  own  laws,  in  the 
*'  way  provided  for  by  the  correspondence  which  took  place 
"  at  Nankin  after  the  concluding  of  the  Peace  "  (  /), 

CCLXXVIi  (a).  By  the  Treaty  of  Tientsin,  1858,  in 
addition  to  the  five  ports  above  named,  eight  ports  were 
opened  to  foreign  trade,  viz.  New-chwang,  Tientsin,  Chefoo, 
Swatow,  and  Taiwan,  ports  on  the  sea;  Hankow,  Kew- 
kiang,  and  Chin-kiang,  ports  on  the  river  Yang-tse. 

The  Chefoo  Convention  of  1876  (which  has  not  yet 
been  ratified),  provides  for  throwing  open  other  sea  and  river 
ports. 

The  jurisdiction  established  under  the  Treaty  of  Nankin, 
from  which  the  13th  Article  was  cited  above,  has  under- 


(j)  Annual  lUgister,  1843,  p.  371. 

The  6  Geo.  IV.  c.  87,  which  regulates  the  payment  of  salaries  and 
allowances  to  British  Consuls  at  foreign  ports,  and  the  disbursements 
at  such  ports  for  certain  public  purposes,  contains  various  provisions 
relating  to  Churches  and  Cfuiplatns  attached  to  Consulships  ;  for  by  this 
Act  the  whole  management  of  the  funds  and  the  regulation  of  the  ex- 
penditure is  under  the  control  of  the  Consul,  and  not  of  the  Ambassador  ; 
and  by  a  strange  anomaly,  in  those  foreign  Courts  where  there  is  an 
Ambassador  and  not  a  Consul  (e.g,  Berlin,  Dresden,  &c.),  there  is  no 
legislative  provision  for  any  chaplain  at  all.     Vide  supra,  p.  2Dk). 

For  a  recent  English  code  of  Consular  Regulations  in  China  and  Japan 
see  vol.  i.  p.  472. 
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gone  important  modifications.  Consuls  formerly  exercised 
their  judicial  powers  subject  to  the  Supreme  Court  of 
Hongkong,— an  English  dependency.  But  the  Treaty  of 
Tientsin  authorised  her  Majesty's  Government  to  establish 
and  maintain  in  China  itself  a  Supreme  Court  and  sundry 
Provincial  Courts.  The  "  Supreme  Court  of  China  and 
Japan,"  as  it  is  styled,  has  its  seat  at  Shanghai,  and  the 
Consuls  have  been  made  ex-officio  provincial  judges,  each 
acting  in  his  own  district,  and  exercising  a  jurisdiction 
subordinate  to  that  of  the  Supreme  Court  (A).  The  powers 
of  the  Consuls  were  increased,  and  at  the  same  time  more  pre- 
cisely defined,  by  an  Order  in  Council  of  May  4,  1866  (/). 


(k)  See  third  Report  of  the  Committee  of  1871,  referred  to  ante,  p. 
270,  and  the  evidence  amiexed  to  the  Report, 
(i)  Vide  antej  vol.  i.  p.  472. 
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PART   THE    EIGHTH. 


CHAPTER    I. 

RELIGION   AND   THE   STATE. 

CCLXXVIII.  It  was  stated  in  an  early  part  of  this 
work  (a),  that  the  International  Status  of  Foreign  Spiritual 
Powersy  especially  of  the  Pope,  would  require  a  distinct  and 
separate  consideration. 

It  is  a  subject  to  which  very  slight,  if  any,  allusion  is  to 
be  found  in  writings  of  the  early  International  Jurists. 
Grotiua  mentions  the  donation  of  the  Roman  territory  to  the 
Popes  (J),  and  places  among  the  "  unjust  causes  of  war  ^^  the 
papal  claim  of  jurisdiction  over  all  the  nations  of  the  earth 
(c);  and  under  the  same  head  {d)y  he  evidently  alludes  to 
the  division  by  Alexander  VI.  of  the  newly-discovered  world 
(a.d.  1494),  between  the  Crowns  of  Portugal  and  Castile 
{e\  perhaps  also  to  the  donation  by  Pope  Julius  II.  (a.d. 
15 12)  of  the  kingdom  of  Navarre  to  Ferdinand  of  Arragon, 
because  the  lawful  monarch  (Jean  d' Albret)  had  taken  part 
with  Louis  XI.  of  France  against  the  Pope  and  Ferdinand. 
Grotius  does  not  specifically  mention  these  instances,  but  the 
former,  at  least,  appears  to  have  been  present  to  his  mind, 
when  he  speaks  of  the  untenable  position  of  those  who  assert 
t\iejus  EcclesicB  over  nations  occupying  the  hitherto  unknown 


(fl)  VoL  i.  ch.  ii.  (b)  DeJ.B.et  P.,  i.  3, 13. 

(c)  Rid,  1.  U.  22, 14.  Id)  lUd. 

(e)  See  note  of  Gronovitu. 
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part  of  the  earth.  Such  pretensions  are,  he  says,  contrary 
to  the  letter  and  spirit  of  Scripture,  to  the  example  of  our 
Saviour,  from  whom  all  Ecclesiastical  power  is  derived,  and 
to  the  opinion  of  the  early  Fathers  of  the  Church.  A  bishop 
is  required  by  St.  Paul,  among  other  things,  not  to  be  a 
smiter.  -To  rule  by  human  force  belongs,  says  St  Chry- 
sostom,  not  to  bishops,  but  to  kings.  A  bishop  is  to  discharge 
his  office  non  cogendo  sed  persuadendoy  and,  Grotius  con- 
cludes, "  ex  his  quidem  satis  apparet,  Episcopos,  qua  tales 
^'  sunt,  jus  regnandi  in  homines  humano  more  nullum  habere; 
"  Hieronymus  Regem  et  Episcopum  comparans :  ille  volen- 
*^  tibus  prcBestj  hie  nolentibus  "  (f). 

Besides  these  allusions  to  this  question  of  International 
Law,  other  observations,  more  or  less  bearing  upon  it,  may 
be  found  in  the  work  De  Jure  Belli  et  Pads  {g) ;  but  the 
whole  subject,  in  its  mixed  aspect  both  of  International  and 
Public  Law,  is  dealt  with  by  Grotius  in  a  later  work 
published  after  his  death,  and  entitled  De  imperio  sum^ 
marum  potestatum  circa  sacra.  Bynkershoek  (A)  touches 
upon  the  authority  of  the  Canon  Law,  and  the  difficulty 
which,  on  account  of  his  double  alleyiance,  might  arise 
in  the  case  of  a  delinquent  Cardinal  Ambassador ;  and  in 
his  QucBstiones  Juris  Publici,  he  has  some  chaptei's  on  the 
general  subject,  in  which  it  is  not  unimportant,  with  reference 
to  subsequent  observations  on  this  subject,  to  remark,  that 
he  carefuUv  distinguishes  between  the  cases  of  States  which 
have,  and  those  which  have  not,  an  established  Church  (i). 


(/)  De  J.  B,  et  P.  ii.  32,  14. 

(ff)  Grotius  refers  to  the  authority  of  his  fellow-countryman,  Pope 
Adrian  {AdriantM  nosteTj  qui  Cisalpinorum  vUitmu  Pontifex  Romantu  sit), 
as  asserting,  with  probability,  that  subjects  may  consider  whether  the 
war  of  their  Government  be  just  or  not, — De  J.  B,  et  P.  1.  ii.  26,  iv.  4. 

(h)  De  Foro  Leg.  xii.  3-4,  xxii.  4,  xxiii.  4. 

(t)  "Quia  Jus  publicum  etiam  in  Sacris  consistit,  ut  admonet  Ulpi« 
anus  in  /.  i.  s.  2,  ff.  d.  Just,  et  Jur,,  inde  recte  efficitur,  Sacrorum  quoque 
curam  ad  eum  pertinere,  ad  quem  pertinet  summa  totius  ReipublicsB 
potestas.  Scio,  de  eo  argumento  integris  Libris  esse  disputatum  in  utram- 
que  partem,  alios  pro  principe  alios  pro  Ecclesia  sufiragium  dedisse,  quin 
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D'Aguesseau  has  an  elaborate  dissertation  {j)  upon  the 
double  allegiance  of  the  Cardinal,  which  will  be  considered 
in  a  later  chapter  on  this  subject.  Yattel  has  a  chapter  De 
la  Piete  et  de  la  Religion  (A),  which  is  not  characterised  by 
much  force  of  reasoning  or  affluence  of  historical  research, 
and  which  is  chiefly  concerned  with  considerations  appertain- 
ing to  Public  Law.  Later  writers,  especially  Kluber,  deal 
more  systematically,  though  still  very  scantily,  with  the 
subject.  More  is  to  be  found  in  such  writers  upon  the 
general  question  of  Religion  in  its  connexion  with  the  State  ; 
but  these  observations  seem  generally  to  belong  rather  to 
the  province  of  Public  than  of  International  Jurisprudence 
(/).  The  question  of  the  Right  of  Intervention  on  behalf 
o(  co-religionists^  the  subjects  of  a  foreign  kingdom,  has  been 
considered  in  the  former  volume  of  this  work  (m). 

CCLXXIX.  It  should  be  the  object  of  the  International 
Jurist  to  deal  with  this  difficult  subject,  not  in  a  theological 
but  in  a  strictly  legal  spirit.  The  line  of  demarcation  be- 
tween the  two  is  often,  indeed,  very  finely  drawn,  and  it  may 
not  be  always  possible,  especially  in  the  historical  narrative 
which  necessarily  introduces  the  law,  to  avoid  trespassing,  in 
some  degree,  upon  what  may  appear,  when  regarded  from  one 
particular  point  of  view,  to  be  the  exclusive  domain  of 
theology. 

But  there  is  one  rule,  the  observance  of  which  is  essential 
to  the  judicial  discussion  of  this  matter,  namely,  that  an 


et  esse,  qui  inter  Jovem  et  Csesarem  imperium  diviserint,  sed  qoicquid  illi 
dixerunt,  dixeruat  de  Religione  jam  constituta,  de  constituenda  autem  et 
veriim  est,  et  utile,  eum,  qui  rerum  cinlium  imperio  potitur,  eti^m 
sacrorum  esse  potenteoi/' — Bynkershoek^  Q.  /.  7*.  L  ii.  c.  xviii.  et  vide  cc. 
xix.  XX. 

0)   Vide  post,  (A;)  L.  L  c.  xii. 

(/)  E,g,  De  Rai/neval,  Inetit.  de  Droit  de  la  Nature  et  dee  Oene,  c.  27. 

De  la  Religion  et  du  Ctdte,  De  Marteru,  i.  208. 

Vattt^,  i.  3ie-320. 

Oer,  Nbodtf  Dissert,  de  Belig,  ah  Impsrio,  Jure  Oentium,  libera, 

Bynkerstioekf  De  CaUu  Religionis  Piregrina  apud  veteres  Romanes, 

(m)  Vol.  i.  pp.  618-638. 
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accurate  statement  of  historical  fact  should  precede  the  at- 
tempt to  lay  down  any  position  or  canon  of  International 
Law,  upon  the  subject  of  the  relations  of  Foreign  Spiritual 
Powers  with  an  independent  State. 

CCLXXX.  It  is  proposed,  in  the  following  chapters,  to 
treat  of  the  whole  subject  in  the  following  order  : — 

1.  General  observations  as  to  the  right  of  the  State  to 
superintend,  within  its  territorial  limits,  all  religious  doctrines 
taught,  and  the  teachers  of  them.— The  early  connexion  of 
the  Christian  Church  with  the  State. 

2.  The  growth  of  the  exterritorial  authority  and  preten- 
sions of  the  Pope. 

3.  The  Corpus  Juris  Canoniciy  the  principles  contained 
therein,  and  in  subsequent  Bullsy  at  variance  with  Inter- 
national Law. 

4.  The  International  Status  of  the  Papacy,  between  the 
period  of  the  promulgation  of  the  Canon  Law  and  the 
Council  of  Trent. 

5.  The  period  of  the  Council  of  Trent,  and  the  effect  of 
that  Council  upon  International  relations. 

The  Vatican  Council  of  1870. 

6.  The  International  relations  of  the  Papacy  with  foreign 
States  in  which  a  Roman  Catholic   Church  is  established , 
during  the  period  between  the  Reformation  and  the  present 
time,  especially  with  the  new  Kingdom  of  Italy. — The  history 
of  Concordata, 

7.  The  International  relations  of  the  Papacy  with  foreign 
States  in  which  a  Protestant  Church  is  established.-^BullcB 
Circumscriptionum, 

8.  The  International  relations  of  the  Papacy  with  foreign 
States  in  which  a  branch  of  the  Catholic  Church  not  in 
communion  with  Rome  is  established ;  e.g,  England,  Russia, 
Greece. 

9.  The  Electors,  Ministers,  and  Courts  of  the  Pope,  con- 
sidered in  their  relation  to  foreign  States. 

10.  The  International  Status  of  the  Patriarch  of  Con- 
stantinople. 
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CHAPTER  II. 

GENERAL    OBSERVATIONS    AS    TO    THE    RIGHT     OF     THE 
STATE    TO    SUPERENTEND,    WITHIN    ITS     TERRITORIAL 
LIMITS,  ALL  RELIGIOUS  DOCTRINES  TAUGHT,  AND  THE 
TEACHERS    OP    THEM. — THE     EARLY    CONNEXION      OP 
THE   CHRISTIAN   CHURCH    WITH    THE    STATE. 

CCLXXXI.  "  Itaque  ex  tot  generibus  nullum  est 
animal  praBter  hominem,  quod  habeat  notitiam  aliquam 
Dei:  ipsisque  in  hominibus  nulla  gens  est,  neque  tam 
^'  immansueta  neque  tam  fera,  quae  non,  etiamsi  ignoret 
'^  qualem  habere  Deum  deeeat,  tamen  habendum  sciat.'' 
Such  is  the  language  of  Cicero  (a). 

The  influence  of  this  universal  religious  belief  upon  the 
character  and  conduct  of  citizens  has  always  brought  the 
subject  under  the  cognizance  of  the  founders  and  the 
governors  of  States  (&).     In  this  sense  a  great  statesman 

(a)  De  Leg,  i.  c.  viii. :  Cicero  was  deeply  impressed  with  the  truth 
that  the  citizen  who  did  not  fear  God  could  not  adequately  discharge  any 
high  or  responsible  office  in  the  State,  whether  legal  or  relating  to  the 
administration  of  public  affairs.  See  what  he  says  about  the  Epicureans, 
severely  in  the  Be  Legihm^  and  jocosely  in  his  EpiBtoUb : — "  Sibi  autem 
indulgentes  et  corpori  deservientes  atque  omnia,  qusB  sequantur  in  vita 
({uaaque  fugiant,  voluptatibus  et  doloribus  ponderantes  ....  in  hor- 
tulis  suis  jubeamus  dicere,  atque  etiam  ab  omm  societtUe  reipuhUca,  cujus 
partem  nee  norunt  ullam,  nee  unquam  nosse  voluerunt,  paullisper  faces- 
saut,  rogemus." — De  Ley.  i.  c.  13  ;  <»/  vide  c.  15. 

''  Indicavit  mihi  Pansa  meus  Epicureum  te  esse  factum  ....  Sed 
quonam  modo  jus  civile  defendes,  quum  omnia  tua  cauia  facias  n(m 
cioium.^ — Ep,  ad.  Fam.  12  {Trebatio), 

(b)  Hugonia  Orotiif  De  Imperio  summarum  potettaium  circa  sacra 
CommerUarius  Posthumus. 

Montesquieu,  De  VEsprit  des  Lois,  1.  xxiv.  cc.  14-18. 
DiscourSf  Rapports,  et  Travaux  inSdits  but  le  Concordat  de  1801,  Us 
articies  organiques,  etc.  etc.,  par  JeanrEtienne  Por talis :  publics  et  pr^ 
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and  jurist  has  observed,  "  La  religion  en  g^n^ral  est  du 
"  droit  des  gens  "  (c).  The  power  exercised  by  those  who 
claim  to  be  the  authorised  expounders  of  the  Divine  will 
over  the  minds  of  their  disciples  is  necessarily  great,  and 
frequently  unlimited. 

The  reason  of  the  thing  required  that  persons  and 
doctrines  so  intimately  connected  with  the  welfare  of  society 
should  be  in  some  degree  subjected  to  the  inspection  and 
control  of  those  who  were  responsible  for  it.  Thus  Grotius 
accurately  observes,  ^^  Keligio  autem,  quanquam  per  se  ad 
'^  conciliandam  Dei  gratiam  valet,  habet  tamen  et  suos  in 
''  societate  humana  effectus  maximos.  Neque  enim  immerito 
'^  Plato  religionem  propugnaculum  potestatis  ac  legum  et 
"  honest®  disciplinae  vinculum  vocat  "  (rf). 

CCLXXXII.  Accordingly,  to  go  back  no  further,  we 
fin^  that  in  most  of  the  cities  of  Greece,  and  especially  in 
Athens,  the  care  of  divine  worship  was  committed  to  the 
magistrate,  who  was  often  also  the  priest  {e). 

Poly  bins  singled  out  the  religious  instruction  of  the 
Romans  {/),  influencing  as  it  did  both  the  private  conduct 


c^^  d*une  Introduction,  par  le  Vicomte  FrSderic  Porta  lis,   Paris,  1846 
{Art.  Organ,  6),  p.  66. 

**  I,  however,  am  far  from  inculcating  persecution,  although  I  venture 
to  say  that  there  might  be  a  state  of  religion  in  a  country  which  it  might 
be  the  duty  of  the  State  to  prohibit.  Religion  is  not  a  mere  matter  of 
commerce  between  man  and  his  Creator,  but  a  lively  motive  of  public 
action ;  and  however  it  may  become  matter  of  conscience,  it  must  become 
also,  like  other  things,  a  motive  of  human  conduct,  and,  of  necessity,  a 
subject  of  human  laws.  A  State  has  a  right  to  prohibit  that  of  which 
the  prohibition  is  essential  to  its  security." — Lord  Wellesley^s  Speech  in 
the  Houee  of  Lordtf  on  the  Motion  for  a  Committee  to  inquire  into  the 
itate  of  the  laws  affecting  Roman  Catholic  Subjects,  April  1812. 

(c)  Portalis,  ubi  sup,  p.  579. 

(d)  OrotiuSf  1.  ii.  zx.  44, 3.  He  proceeds  to  cite  some  striking  passage  a 
from  Philo,  Plutarch,  Ohrysippus,  and  Aristotle,  and  the  Roman  Law, 
which  support  this  view . 

(«)  ''  Rex  Anius,  rex  idem  hominum  Phoebique  sacerdos." — Virg,  ^n, 
iii.80. 

(/)  Speaking  of  Numa,  lAvy  says,  "  Ad  hsec  consultanda  procuran* 
daque,  maltitudine  omni  a  vi  et  armis  conversa,  et  animi  aliquid  agendo 
oocupati  erant,  et  Deorum  assidua  insidens  cura,  quum  interesse  rebus 
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of  the  citizen  and  the  public  administration  of  the  State,  as 
demonstrative  of  the  superiority  of  their  government  over 
that  of  all  other  nations ;  and  he  contrasts  the  general  faith 
which  prevailed  in  the  acts  of  the  God-fearing  Roman  (y) 
with  the  discredit  universally  attached  to  that  of  the  de- 
generate and  irreligous  Greek  (A). 

Long  after  the  Republic  had  decayed  under  the  fate  which 
this  wise  man  had  foretold  to  it,  the  jus  sacrum  was  still  con- 
sidered as  a  part  of  the  public  law  (t),  and  found  its  place  in 
the  laws  of  the  heathen  emperors.  The  celebrated  definition 
of  jurisprudence, "  rerum  divinarum  atque  humanarum  scien- 
"  ^a,"  viewed  in  this  light,  was  not  so  incorrect  as  is  some- 
times supposed :  it  did  not  necessarily  mean  a  knowledge  of 
theology,  but  rather  a  knowledge  of  the  laws  appertaining  to 
the  status  of  religion  as  one  of  the  established  institutions  of 
the  State  (/). 

CCLXXXIII.  (A)  It  is  true  that  the  great  doctrine  of  the 
Unity  and  Brotherhood  of  the  human  race  revealed  by  our 


humanis  ccelette  numen  videretur,  ea  pietate  omnium  pectora  imbuerat,  ui 
Jides  ac  ju9Jurandum  proximo  legum  ac  pcmarum  metUf  civitatem  rtgerentr 
— L.  i.  c.  21. 

Foiyh,  6,  vL 

(jg)  Oicero*8  observations  on  the  College  of  Augurs  are  remarkable : — 
six  children  of  the  principal  Etruscans  were,  he  says,  by  order  of  the 
Senate,  brought  at  one  time  to  Rome, — ''  Ne  ars  tanta,  propter  tenuitatem 
hominum,  a  religionis  auctoritate  abduceretur  ad  mercedem/' — Dt  Div, 
i.41. 

'^  Sed  dubium  non  est,  quin  haec  disciplina  et  ars  augurum  evanuerit 
jam  et  vetustate  et  negligentia.  Itaque  neque  illi  assentior,  qui  hanc  sci- 
entiam  negat  unquam  in  nostro  coUegio  fuisse ;  neque  illi,  qui  esse  etiam 
nunc  putat,  quas  mihi  videtur  apud  majores  fuisse  dupliciter,  ut  ad 
reipublicas  tempus  nonnunquan^  ad  agendi  consilium  sespissime  perti- 
neret." — Cic,  De  Leg,  ii.  c.  13 ;  eb  vide  c.  9,  tt  De  Div,  i.  c.  16, 

Dion.  Halyc,  1.  ii.  c.  16. 

Polyh.  6,  vi. 

(A)  Yet  see  dc,  De  Leg,  ii.  c.  14. 

(t)  Dig,  i.  t.  ii.  2,  De  Just,  et  Jure :  ''  Publicum  jus  est  quod  ad  statum 
reipublic®  Romanee  spectat.  Publicum  jus  in  sacriSf  in  sacerdotibuBy  in 
magistratibus  consistit.*' 

(j)  Bynkershoeky  De  JRelig,  Peregrina,  &c.,  c.  1. 

(Jb)  Laurent,  Hist,  du  Droit  dee  Oens,  t.  iii.  p.  367. 
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Saviour^  was  whoUy  opposed  to  the  opinions  and  belief  and 
to  the  philosophy  of  the  ancients:  and  against  it  the 
Emperor  Julian  loudly  and  eagerly  protested.  But  in  the 
provisions  of  the  Boman  Law^  as  in  those  of  the  laws  of 
other  countries  with  respect  to  religion,  thus  incorporated 
with  the  constitution  of  the  State,  we  read  the  great  truth 
that  the  State  is  not  a  mere  mechanical  institution  concerned 
solely  with  the  external  life  of  its  citizens,  but  that  it  is 
built  (0  of  necessity  upon  foundations  of  a  moral  and 
spiritual  character,  and  that  this  character  is  the  principal 
element  of  its  strength,  and  the  real  spring  of  its  continued 
existence. 

CCLXXXIV.  The  introduction  of  Christianity  tended 
still  further  to  strengthen  those  foundations,  adding  the 
sanctions  of  the  Creator's  revealed  will  (w)  to  the  voice  of 
conscience  and  the  instinctive  sense  of  right  and  wrong  by 
which  the  duties  of  the  citizen  were  supported  and  enforced. 

At  the  same  time  the  origin  and  nature  of  Christianity 
rendered  its  incorporation  into  the  State,  in  the  manner  in 
which  Pagan  worship  had  been  incorporated,  impossible. 

The  Church  began  by  direct  and  uncompromising  hostility 
to  the  existing  religion  of  the  State  (n),  with  which  it  refused 
to  be  in  any  way  identified,  and  of  which  it  was  necessarily 
altogether  intolerant.  The  maxim  of  later  times,  "  Cujus 
"  est  regioy  illius  est  religioy^  is  blasphemous  in  theory  and 
false  in  fact  (o). 

{I)  **  Denique  in  his  delinquendi  est  granus  periculum,  ubi  Fides 
yiolatiir,  aut  jurisjurandi  Religio  contemnitur,  nam  grave  est  fidem 
fallere  quse  justitise  totius  firmamentum  est,  qua  non  solum  respublicas, 
sed  omnis  humana  societas  continetur,  et  quod  perjurium  atheismo  sit 
detestabilius,  cum  peijuri  numen  agnoscere  \ideantur,  sed  ipsum  irridere 
audeant/* — Zouch,  part  i.  s.  v.  6. 

(m)  "They  who  hold  Revelation  give  a  double  assurance  to  their 
country." — Burkes  Works,  vol.  x.  p.  39.  Speech  on  a  Bill  for  the  Belief 
of  ProtestenU  Dissenters. 

(n)  Such,  for  instance,  as  must,  at  this  day,  be  the  relation  in  which 
the  Greek  Ohurch  stands  to  the  established  religion  of  Turkey. 

Packman,  Lehrhtich  des  Kirchenrechis,  162,  167. 

(o)  Packman,  i.  135,  p.  162. 
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When  Christianity  had  triumphed^  and  become  not  only 
one  of  the  collegia  licita  but  the  actual  religion  of  the 
nation,  it  was  still,  by  the  very  charter  of  its  being,  a  body 
distinct  from  the  State ;  touching  it,  however,  and  being 
touched  by  it,  in  so  many  ways,  that  the  teachei*s  of  its 
doctrines  scon  became  endowed  with  goods  and  lands,  either 
by  individuals  under  the  sanction  of  the  civil  power,  or  by 
the  State  itself.  The  Church  became,  to  borrow  a  term 
familiar  in  modern  times,  established  in  every  Christian 
kingdom. 

It  thus  became  a  collegium  licitum  (j?),  under  the  protec- 
tion of  the  State  as  to  its  establishment  \  but  having  a  divine 
mission,  a  divinely  constituted  order,  a  divinely  given  doc- 
trine, it  remained,  as  it  must  ever  remain,  in  all  these  re- 
spects, independent  of  human  authority. 

CCLXXX  V.  In  return  for  endowment  and  protection  {q) 
the  Church  gave  the  State  a  security  beyond  the  reach  of 
human  laws,  for  the  obedience  and  good  conduct  of  its  sub- 
jects.    She  taught  that  subjects  should  "  render  unto  Csesar 

the  things  that  are  Caesar's,  and  unto  God  the  things  that 

are  God's  :  "  that  temporal  magistracies  were  "  ordained 


(p)  **  Neque  societatem,  neque  collegium.  Deque  hujusmodi  corpus 
passim  omnibus  habere  conceditur  .  .  item  collegia  Homae  certa  sunt, 
quorum  corpus  SeDatusconsultis  atque  Oonstitutionibus  Principalibus 
confirmatum  est  .  .  .  quibus  autem  permissum  est  corpus  habere  col- 
legii,  societatis,  sive  cujusque  alterius  eorum  nomine,  proprium  est  ad 
exemplum  Reipublicsa  habere  res  communes,  arcam  communem,  et 
actorem  sive  Syndiciun,  per  quern,  tanquam  in  Hepublica,  quod  commu- 
niter  agi  fierique  oporteat,  agatur  et  fiat/' — Dig.  1.  iii.  t.  4,  1. 

Dig.  xlvii.  22. 

Cod.  1.  i.  t.  2,  19,  23,  26  {De  Sacrosanctis  Ecclesiis)  et  t.  3  (De 
Epiacopis  et  Clericis). 

(q)  Warnkonig  says :  **  In  prima  (i.e.  Juris  Puhlici  parte)  est  ponen- 
dum  jus  ecclesiasticumj  apud  veteres  jus  sacrum.  Hoc  jure  definitur 
ecclesise  potestas  et  constitutio,  magistratuum  ecclesiasticorum  imperium 
et  jurisdictio,  omnisque  hierarchisa  status.  Introducta  sunt  hoc  jure 
sacra,  instituta  sancta,  ecclesiastica  judicia  et  leges  ad  res  privatas  pub- 
licasque  religione  moderandas.  Saepe  conjuncta  esse  solet  cum  hac  juris 
publici  parte  institutionis  publicse  et  dLsciplinarum  artiumque  liberalium 
summa  curs.^' — Instit.  Juris  Hotnani  Privati,  c.  i.  t.  v.  (Introd.) 
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"  of  God ; "  that  Bubjects  must  obey,  "  not  only  for  wrath 

"  but  also  for  conscience  sake ;  "  '^  that  the  fear  of  the  Lord 

^  is  the  beginning  of  wisdom/'  and  ^^  that  unless  the  Lord 

**  keep  the  city  the  watchman  waketh  but  in  vain  "  (r).     The 

immediate  result  of  Christianity  was  to  strengthen  the  hands 

of  government,  to  render  patriotism  a  reliffious  as  weU  as  a 

civil  duty.     "  Tolle  religionem,"  says  Leibnitz  (*),  "  et  non 

^'  invenies  subditum  qui  pro  patria,  pro  republica,  pro  recto  et 

'^justo,  discrimen    fortunarum,  dignitatiun   viteeque   ipsius 

^^  subeat,  si,  eversis  aliorum  rebus,  ipse  consulere  sibi  et  in 

honore  atque  opulentia  vitam  ducere  possit "  (t), 

Montesquieu  speaks  in  a  similar  strain  :  '^  Bayle,"says  he, 

ose  avancer  que  de  v^ritables  Chretiens  ne  formaient  pas 

"  un  ^tat  qui  pfit  subsister.     Pourquoi  non  ?     Ce  seraient 

'^  des  citoyens  infiniment  ^clairSs  sur  leurs  devoirs,  et  qui 

auraient   un  trSs-grand   z^Ie  pour  les  remplir;   plus  ils 

croyaient  devoir  k  la  religion^  plus  ils  penseraient  devoir 

a  la  patrie.     Les  principes  du  Christianisme,  bien  grav6s 

dans  le  coeur,  seraient  infiniment  plus  forts  que  ce  faux 

"  honneur  des  monarchies,  ces  vertus  humaines  des  r^pu- 

•^  bliques,  et  cette  crainte  servile  des  Etats  despotiques  "  (w). 

CCLXXXVL  Rome  was  the  mistress  of  the  world  when 

the  Christian  Church  was  planted,  and  was  still  the  mistress 

of  the  world  when  the  Christian  Church  was  established. 

The  connexion  therefore,  at  first,  between  Church  and  State 

was  identical  with  the  connexion  between  the  Church  and 

the  Roman  Empire  (x). 

To  make  this  coincidence  the  more  striking,  Constantine 
divided  the  Roman  Empire  into  four  prefectures : — 


(r)  Psalm  cxi.  10. 

Ecclus,  i.  16. 

($)  Leibnitz,  Epist.  Ceftmor,  contra  Puffendoff,  s.  vi. 

(t)  The  remark  is  well  known :  '^  Si  Dieu  n^existait  pas,  il  faudrtut 
rinventer.'' 

(u)  Esprit  des  Lois,  1.  24,  c.  6.  These  passages  are  cited  in  Walter's 
Kirchenrechtj  s.  38. 

(x)  Nobody  now  denies  that  the  donation  of  Oonstantine  to  Pope 
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1.  The  prefecture  of  Italy. 

2.  Of  lUyria,  excluding  the  Western  Illyria. 

3.  Of  the  Gallias. 

4.  Of  the  East. 

Each  prefecture  was  divided  into  Dioceses  or  Vicariates^ 
and  these  again  into  Provinces,  The  principal  city  in  each 
province  was  called,  though  not  till  late,  in  the  language  of 
civil  life,  the  Metropolis. 

It  is  remarkable  that  the  Ecclesiastical  division  bore  a  close 
relation  to  this  order  of  the  State.  The  Patriarchates 
resembled  in  many  respects  the  four  Prefectures, 

The  Patriarchate  of  Rome  comprised  all  the  West^  Italy, 
the  Gallias,  Illyria;  the  Patriarchs  of  Antioch,  Alexandria^ 
Jerusalem,  and  Constantinople  occupied  the  territories  com- 
prised in  the  Prefecture  of  the  East,  Exarchs  and  Primates 
exercised  a  jurisdiction  not  unlike  that  of  civil  Vicars  over 
Metropolitans, 

In  every  province  the  principal  city  became  the  seat  of  an 
Episcopal  see.  It  sometimes  happened  that  one  Metropolitan 
presided  over  the  Bishoprics  of  several  provinces  (y). 

SylTester  is  wholly  fabulous.    But  it  excited  the  indignant  regret  of 
Dante : — 

'^  A  hi,  Costantin,  di  quanto  mal  fu  matre 
Non  la  tua  conversion,  ma  quella  dote 

Che  da  te  prese  il  primo  ricco  patre,^'  Inf,  c.  xix.  1.  116. 

Before  Ariosto  wrote,  the  fraud  had  lost  its  odour  and  stank.    He  found 
tlie  donation  in  the  repository  of  things  lost  on  earth,  the  moon : — 

**  Di  versate  minestre  una  gran  massa 
Vede,  e  demanda  al  suo  dottor,  ch'importe. 
'L'elemosina  k  (dice)  che  si  lassa 
Alcun,  che  fatta  sia  dopo  la  morte. 
Di  yari  fiori  ad  un  gran  monte  passa 
'  CKMe  gih  huono  odore,  or  putiafortef 

Questo  era  il  dono  (se  perd  dir  lece) 
Che  Oostantino  al  buon  Silvestro  fece." 

Orland,  Fur,  c.  84,  80. 

(y)  Lequeu^Vf  Manuale  Cofnpendium  Juris  Canonici,  t.  iv.  p.  46.     TVi- 
hleau  de  PE(/lUe  dans  I* Empire  romain,  p.  200. 
The  English  Canonbts  and  Ecclesiastical  Historians  limit  the  Homan 

VOL.  II,  A  A 
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CCLXXXVII.  {z)  The  tendency  and  the  object  of 
Christianity  was  not  merely  to  affect  the  spiritual  condition 
of  individuals,  but  to  form  them  into  a  peculiar  human 
Society. 

The  end  of  this  Society  was  to  obtain  immortal  happiness 
after  death — the  means  were  to  believe  in  its  Divine  Founder 
and  to  will  and  to  act  in  conformity  with  His  commands.  It 
was  in  its  nature  irrespective  of  the  material  order  of  things 
in  which  it  was  placed.  It  was  a  spiritual  society  so  far  as 
a  society  of  human  creatures  could  be  ;  but  being  necessarily 
a  Society  not  of  Spirits  but  of  men,  it  stood  in  need  of 
material  signs  and  means  to  accomplish  its  end.  It  was  a 
visible  and  material  order  of  men  united  for  a  common 
object.  As  far  as  each  individual  was  concerned,  C  hristianity 
was  confined  to  m^erna/operation  between  him  and  his  God  ; 
but  as  far  as  the  Society  was  concerned,  it  required,  like 
every  other  material  union,  that  is,  every  union  of  corporeal 
persons,  external  means  for  its  operation.  It  required  human 
government,  therefore,  inasmuch  as  it  was  a  human  Society, 
in  order  that,  by  the  use  of  external  and  material  means, 
the  spiritual  end  which  it  proposed  to  itself  might  be  the 
more  easily  obtained.  This  Society,  so  outwardly  shaped  and 
constituted,  is  what  we  usually  denominate  the  Church  (a). 

Patriarchate  to  a  part  of  Italy,  Sicily,  Sardinia,  and  CorsicR,^ BrafnhaWs 
Jttst  VindiccUum,  vol.  i.  p.  156,  ed.  Chcon. 

Bingham  B  Antiq,  ii.  17,  20. 

(z)  Sagffio  Teoretico  di  Diritto  Naturcde,  appoggiato  ml  fattOy  del  P, 
Luigi  Taparelli  {Leovino,  1845),  Parte  quinta,  Dissertazione  quintan  c.  1-2. 

The  reader  will  find  the  ultramontane  theory  stated  with  great  acute- 
nes8  of  logic  and  admirable  precision  of  language  in  this  work. 

(a)  "  The  Ohurch,  being  a  supernatural  society,  doth  differ  from  natural 
societies  in  this,  that  the  persons  with  whom  we  associate  ourselves  in 
the  one  are  men  simply  considered  as  men ;  but  they  to  whom  we  be 
joined  in  the  other  are  God,  angels,  and  holy  men.  Again,  the  Church 
being  both  a  society  and  a  society  supernatural,  although,  as  it  is  a 
society,  it  have  the  self-same  original  grounds  which  other  public 
societies  have,  namely  the  natural  inclination  which  all  men  have  unto 
sociable  life,  and  consents  to  some  certain  bond  of  association,  which 
bond  is  the  Law  that  appointeth  what  kind  of  order  they  shall  be  asso- 
ciated in,  yet  uLto  the  Ohurch,  as  it  is  a  society  supernatural,  this  is 


THE   CHUBCH    IN   RELATION   TO   THE   STATE.  355 

This  Society  was  independent  of  the  territorial  limits  of 
kingdoms,  but  the  individuals  composing  it  must  exist 
within  those  limits,  they  must  be  subjects  or  members  of 
a  State,  a  temporal  Society,  as  well  as  of  the  Church,  a 
Spiritual  Society  {b).  If  the  State,  in  its  corporate  capacity, 
recognised  the  religion  of  Christ,  and  established  a  Churchy 
then  the  individual  Christians  were  bound  by  the  double 
tie  of  private  will  and  social  duty  to  the  authority  of  the 
Church.  But  if  it  happened  that  the  State  did  not  socially 
recognise  Christianity,  then  the  individual  Christians  must 
remain  members  of  both  Societies.  The  present  state  of 
Turkey  might  be  cited  as  an  illustration  of  the  truth  of  this 
proposition. 

In  fact  the  duties  and  the  rights  of  the  citizens  remain,  and 
those  of  the  Christian  are  superadded.  The  statement  of 
Grotius  on  the  subject  is  perspicuous  and  sound  : — 

Atque  ita  absurdum  non  est  dari  duo  Judivia  summa^ 

sed   generum  diversorum,  quale   est  in  sacris   Judicium 

directivum   Ecclesiae    Catholicae,  et  Imperativum  summa* 

rum  potestatum.  Nam  nee  illo  Judicio  inter  humana 
'^  uUum   est   majus   auctoritate :    neque    hoc   uUum  majus 

potestate  "  (c). 

As  the  Church  has  a  peculiar  relation  to  the  State,  so 
the  Christian  nation  has  the  speciale  jus  gentis  fidelis  {d)  in 
its  intercourse  with  Christian  nations,  as  well   as  the  jus 


peculiar — that  part  of  the  bond  of  their  association  which  belongs  to  the 
Church  of  God  must  be  a  Law  supernatural,  which  Qod  himself  hath 
revealed  concerning  that  kind  of  worship  which  His  people  shall  do  unto 
Him.  The  substance  of  the  service  of  God,  therefore,  so  ikr  forth  as  it 
hath  in  it  anything  more  than  the  Law  of  Reason  doth  teach,  may  not 
be  invented  of  men,  as  it  is  amongst  the  Heathens ;  but  must  be  received 
from  God  Himself,  as  always  it  hath  been  in  the  Church,  saving  only 
when  the  Church  hath  been  forgetful  of  her  duty." — Hooker,  Ecclesiastical 

Volityy  b.  i.  s.  16. 

(6)  The  subject  of  a  Foreign  Spiritual  Corporation  is  glanced  at  in  the 
case  of   The  Society  for  the  Propagation  of  the  Ootpel  v.    Wheeler,  S 

OnUison  (American)  MeporU,  104. 

(c)  Orotius,  De  Imp.  summ,  poteit,  circa  eacra,  c.  v.  p.  91. 

(d)  Vide  ante,  vol.  i.  p.  24. 
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commune  with  Heathen  nations,  who  are  members  of  the 
great  community  of  States.  And  so  far  the  introduction  of 
Christianity  would  not  appear  to  have  given  rise  to  any 
difficulty  in  International  Jurisprudence. 

The  difficulty,  it  will  be  seen,  proceeds  from  the  disputes 
which  have  arisen  among  Christians  and  Christian  nations 
with  respect  to  the  external  government  of  this  spiritual,  but 
human,  Society. 

These  disputes  relate  both  to  the  person  in  whom  this 
authority  is  lodged^  and  also  to  the  extent  of  that  authority 
among  those  who  are  agreed  as  to  the  person  in  whom  it  is 
vested. 

The  reasoning  of  the  Boman  Church  is  this, — the  external 
and  visible  Church  must  be  governed  by  an  external,  visible 
and  infallible  authority ;  that  authority  must  be  lodged  in 
one  person,  and  that  one  person  must  be  the  Pope  ( e),  with- 
out whose  sanction  no  bishop  can  be  lawfully  appointed,  and 
who,  for  the  purpose  of  duly  exercising  the  authority,  must 
possess  a  power  irrespective  of  and  superior  to  that  of  all 
temporal  Sovereigns.  On  the  other  hand,  the  Gallican  (J) 
and   the    English    {g)    Churches,   and     many   Cismontane 

(e)  Taparellij  par.  v.  dis.  v.  c.  2,  s.  1411. 

(/)  Dupin  states  concisely  the  Gkillican  opinion,  thus:  **  Verum  ut 
majorem  his  lucem  afferamuS;  distinguenda  sunt  plura  in  Romano  Ponti- 
fice : — Prinio,  quod  sit  primus  Episcoporum.  Secundo,  quod  sit  Metro- 
politanus  et  Patriarcha.  Tertio,  quod  aliquas  habet  prserogativas,  aliqua 
jura  peculiariter  concessa.  Quarto,  quod  habet  potestatem  temporalem 
in  patrimonium  Sancti  Petri." — De  Ant.  Eccles.  Disciplinaf  Diss,  HistoruB, 
iv.  p.  868  (ed.  1788). 

(y)  The  Anglican  doctrine  on  this  point  is  well  stated  in  the  Vindici€e 
Ecclesia  Anglicana  by  Mason  (ed.  1625),  p.  480.  The  dialogue  in  the 
work  is  carried  on  by  PhihdoxtLSj  a  Romanist,  and  Orthodoxus,  an 
Anglican : — 

'*  Phil, — Christus  Dominus,  supremum  £cclesi»  caput,  potuit  per 
seipsum  omnes  illas  Ecclesiasticas  actiones  exercere,  quarum  potestatem 
aliis  tradidit. 

"  Orth, — Rectissime.  Quam  enim  Apostolis  prtedicandi,  baptizandi, 
ordinandi,  Eucharist iam  ministrHndi  concepit  potestatem,  quanta  quanta 
erat,  ab  ipso  solo  originem  duxit 

"  Phii, — Idem  ettam  dicendum  est  de  Papa, 

"  Orth, — Esto,  et  de  quovis  Episcopo," 
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canonists,  hold  that  the  Episcopate  is  not  necessarily  depen- 
dent upon  the  Pope  ;  they  assert  that  during  the  first  cen- 
turies of  the  Church,  and  at  a  still  later  period,  the  Patriarch 
of  Rome  exercised  no  jurisdiction^  properly  so  called,  over 
the  other  Patriarchs,  though  a  great  respect,  approaching 
to  homage,  might  have  been  originally  paid  by  the  Eccle- 
siastical authorities  of  all  countries  to  the  Bishop  of  the 
Imperial  City — a  respect  which  the  Gallican  Church  is  still 
willing  to  continue  C^).  The  Protestant  Churches,  which 
have  rejected  Episcopacy,  a  fortiori  deny  the  claims  of  the 
Papacy. 

The  importance  of  these  two  views,  in  their  bearing  upon 
International  Law,  is,  as  will  be  seen,  very  great.  It  must 
be  the  duty  of  the  International  Jurist  to  ascertain  whether 
these  Papal  claims  are  consistent  with  the  Rights  of 
Nations  (i);  whether  they  are  supported  by  credible 
evidence,  by  the  records  and  practice  of  States ;  whether 
the  claims  have  varied  from  time  to  time  according  to  the 
energy  of  pontiffs  and  the  weakness  of  princes,  or  whether 
they  have  been  always  inflexibly  the  same,  flowing  from  the 


(K)  Taparellts  mode  of  disposing  of  the  difficulty  of  the  Qallican 
Church  is  edifying:  "Non  pretendiamo  qui  tacciare  teologicanierUe  la 
opinione  gallicana^  ma  godiamo  nel  considerare  che  la  divisione  da  noi 
stahilita  delle  forme  di  govemo,  a  rigor  di  filosofia,  venga  qui  a 
giustificare  la  riprovazione,  che  soffrirono  piu  volte  dalla  Chiesa,  le 
famot«e  proposizioni  del  1682.  I  loro  difensori  non  comprendeano  che 
logicamente  la  Ohiesa  presso  di  loro  diveniva  repubhlica,  epperd  non 
furono  anatema,  ed  ei  sono  fratelli,  ben  cart  fratelli:  ma  la  loro  con- 
segue  nza  col4  andrehbe  a  parare,  ed  ecco  perchd  nella  vigna  del 
vero  non  potca  mettere  radice,  —  eradicahitur,'" —  Tapardli,  ib.  1436, 
note. 

(i)  Grotius  {Be  Imp.  circa  sacra)  cites  with  approbation  the  following 
passage  from  Stiarez :  "  Semper  autem  servatum  Tidetur  ab  hominibus 
ut  licet  particulares  mag^tratus  Civiles  et  Sacerdotales  diversis  homi- 
nibus tribuerentur,  quia  varietas  actionum  istam  distinctionem  postulabat, 
nihilominui^  suprema  potestas  utHusque  ordinis,  preesertim  quoad  leges 
ferendas,  in  uno  Principe  coUocaretur.  Et  ita  Regibus  et  Imperatoribus 
semper  tributa  fuit  hsBc  potestas  in  Romana  urbe  et  imperio,  ut  ex  hia- 
toriis  constat.  Idemque  de  aliis  communitatibus  verisimile  est." —  Tract, 
de  Leg.  ^'c,  1.  ii.  qua;.  29,  art.  iii. 
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reason  of  the  thing  {j)  ;  and  whether  the  most  extravagant 
claims  have  not  been  the  legitimate  consequences  of  the 
premises  laid  down  by  the  Curia  Romana.  It  will  be  seen 
that  ihe  double  condition  of  the  Pope,  as  spiritual  chief  and 
temporal  prince,  has  greatly  complicated  a  question  suffi- 
ciently difficult  under  a  single  aspect. 

CCLXXXVIII.  When  the  seat  of  empire  was  trans- 
ferred to  Constantinople,  even  this  homage  of  comity^  so  to 
speak,  was  materially  diminished.  Theodosius  II.  indeed 
inserted  an  ordinance  in  his  Code,  that  all  nations  subject 
to  him  should  receive  •  the  faith  which  Saint  Peter  had 
delivered  to  the  Romans  \  and  Valentinian  III.  forbade  the 
bishops  of  the  provinces  to  depart  from  ancient  usages  with 
out  the  sanction  of  the  Venerable  man,  the  Pope  of  the  Holy 
City  (A). 

Nevertheless,  the  effect  of  the  division  of  the  Empire  was 
to  leave  the  Bishop  of  Rome  practically  without  the  pro- 
tection of  the  Emperor,  though  theoretically  he  retained 
his  pretensions  both  to  the  territory  of  Italy  and  to  the 
allegiance  of  the  Roman  See.  The  generals  of  Justinian  in 
the  middle  of  the  sixth  century  delivered  Italy  from  the 
dominion  of  the  Ostrogoths ;  but  within  twenty  years  from 
the  period  of  the  victory  of  Narses  in  Campania  (/),  a 
new  foe,  the  Lombard,  from  the  North  of  Germany, 
conquered  the  upper  part  of  Italy,  and  planted  himself  at 
Pavia  (w). 

It  was  not  long  after  this  period  that  Pope  Gregory  the 


(  /)   Vide  antey  vol.  i.  part  i.  c.  iv. 

(k)  Codex  Theodos.  xvi.  1-2. 

Die  Romischen  Pdpstey  ihre  Kirche  und  ihr  Staat,  B.  i.  c.  i. 

Vlancky  Geschichte  der  chrisUich-kirMichen  Ge-sellschaffsverfassun^f 
i.  642. 

Theodosius  II.  published  his  Oode  a.d.  435,  Valentinian  III.  reigned 
from  A..D.  424  to  455. — L'Art  de  Verifier  les  Dates. 

(I)  Belisarius  was  recalled  a.d.  649 ;  Narses  destroyed  Tejas,  the  last 
Gothic  king  of  Italy,  A..D.  553. 

Justinian  died,  A.i).  5G5. 

(w)  A.D.  672. 
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Great,  who  had  in  vain  besought  the  Emperor  Maurice  not 
to  confirm  his  election,  became,  by  the  force  of  circumstances 
and  against  his  will,  a  temporal  prince,  and  the  Protector  of 
Civil  and  Spiritual  Rome  against  the  foreigner  and  the 
Arian.  Then  were  laid  the  foundations  of  the  mediaeval 
papacy.     But  we  must  hasten  onwards. 

CCLXXXIX.  Of  all  the  German  races  which  had 
raised  their  rude  and  vigorous  nationality  upon  the  crum- 
bling and  corrupt  civilisation  of  the  Roman  Empire,  the 
Franks  were  for  a  long  period  the  foremost  and  the  most 
powerful  in  Europe  ;  they  too  were  among  the  first  bar- 
barians who  embraced  Christianity,  and  their  subsequent 
connection  with  the  patriarch  of  Rome  laid  the  first 
foundations  of  that  system  the  consideration  of  which 
must  occupy  an  important  place  in  a  work  upon  International 
Law. 

CCXC.  The  monarchy  founded  by  Clovis  (n)  included 
nearly  the  whole  of  Gaul  and  the  greater  part  of  what  is 
now  called  Germany.  In  the  hands  of  his  successors,  the 
newly-founded  kingdom  was  divided  and  brought  to  the 
verge  of  dissolution,  but  the  Mayors  of  the  Palace  grafted 
the  energy  and  talent  of  the  Carlovingian  upon  the  decaying 
stock  of  the  Merovingian  dynasty  (o). 

P^pin  d'Heristal  reunited  the  kingdom  which  he  governed, 
though  without  the  title  of  King ;  as  did  his  illustrious  son, 
Charles-le-Martel  ^/?),  who  earned  the  gratitude  of  Christen- 
dom by  delivering  her  (y)  from  the  agressions,  till  then  re- 
sistless, of  the  infidel  Saracen.  P^pin-le-Bref,  the  son  of 
Charles,  added  to  the  real  power  of  the  monarchy  the  title 
of  King :  which,  for  sixty-five  years,  the  Carlovingians  had 
allowed  to  decorate  the  puppets  in  whose  name  they  ruled. 
P6pin-le  Eref  (r)  took  a  step  fraught  with  the  most  important 

(?i)  A.D.  485. 

(o)  A.D.  687,  the  date  of  the  victory  by  which  P^pin  reunited  Austria 
(Oetterreich)  and  Neustria  (  Weiterreich), 

(p)  A..D.  714.  (q)  A.1).  732,  737,  at  Poitiers  and  Narbonne. 

(r)  A.1).  752. 
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consequences^  both  to  the  future  relations  of  the  Church  and 
State  in  France,  and  to  the  international  relations  of  every 
State  with  the  See  of  Rome:  he  invoked  the  aid  of  religious 
sanction  to  secure  his  throne,  and,  first  of  the  Frank  Kings, 
caused  himself  to  be  crowned  in  the  Cathedral  of  Soissons, 
by  St.  Boniface,  the  first  Archbishop  of  Mayence. 

St.  Boniface,  himself  an  Anglo-Saxon,  was  devoted  to  the 
Roman  See.  He  persuaded  the  bishops,  not  only  in  Germany, 
but  in  Gaul,  where  they  appear  to  have  been  previously 
independent,  to  acknowledge  submission  to  the  successors  of 
St.  Peter  at  Rome. 

At  the  time  of  Pepin's  coronation,  the  Roman  See  was  in 
the  deepest  distress.  The  King  of  the  Lombards  {s)  had  seized 
upon  the  Exarchate  of  Ravenna,  where  the  last  remnant  of 
the  authority  of  the  Greek  Emperor  remained,  and  threat- 
ened Rome  with  destruction. 

Stephen  II.,  the  then  Bishop  of  Rome,  appears  to  have 
first  endeavoured  to  renew  his  relations,  long  practically  se- 
vered, with  the  Greek  Emperor  {t) ;  but  as  the  danger  became 
more  and  more  j)ressing,  he  resolved  to  implore  the  assistance 
of  the  Franks,  then  renowned  throughout  Europe  for  their 
victories  over  the  enemies  of  the  Christian  faith,  and  whose 
King,  as  St,  Boniface  had  written,  alone  enabled  him  to 
execute  his  apostolical  mission  in  Germany  with  safety  or 
effect  (m). 

CCXCI.  The  consequences  of  this  resolution  have  ever 
since  affected  the  destinies  of  the  world.  The  compact 
between  the  spiritual  and  secular  Powers  of  Western 
Europe  (x)  was  soon  adjusted ;  the  necessities  of  both  arranged 
without  difficulty  the  terms.  Stephen  II.  consecrated  Pepin 
anew  in  the  Church  of  St.  Denis ;  and  at  the  same  time  also 
his  two  sons  Charles  and  Carloman  ;  he  absolved  the  con- 
secrated usurper  from  the  oath  of  allegiance  which  he  had 


(s)  Astolphus.  {t)  A.D.  751. 

(i«)  Rankey  l>.  i.  c.  i.  (.r)  Koch,  Tableau  des  JR^v.  i.  32. 
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sworn  to  Childeric,  the  remaining  phantom  of  the  Mero- 
vingian dynasty;  and  adjured  the  Frank  lords,  in  the  name 
of  Christ  and  St.  Peter,  to  be  faithful  to  their  new  Sovereign ; 
and,  lastly,  he  conferred  on  Pepin  and  his  two  sons  the 
dignity  of  Patricians  of  Rome. 

P^pin  was  not  wanting  in  substantial  marks  of  gratitude 
for  the  aid  which  the  spiritual  power  had  rendered  to  his 
new-made  throne.  He  drove  the  Lombards  out  of  the  Ex- 
archate (y),  and  conferred  the  fertile  provinces  comprised 
under  that  name,  not  upon  the  Greek  Emperor,  to  whom  by 
strict  right  they  appertained,  but  upon  the  Bishop  of  Rome : 
declaring  with  an  oath,  that  he  had  embarked  in  the  contest, 
not  for  the  favour  of  many,  but  "  pro  amore  Petri  et  venia 
"  delictorum  "  (z). 

CCXCII.  Grotiiis  in  that  part  of  his  great  work,  De  Jure 
Belli  et  Pads,  in  which  he  argues  that  Kings  who  do  not 
hold  their  sovereignties ///e';/^;  Jy^re  cannot  alienate  any  part 
of  them,  deals,  among  other  supposed  instances  to  the  con- 
trary, with  the  story  that  Louis,  the  successor  of  Charle- 
magne, restored  the  City  of  Rome  to  Pope  Paschal  (a.d. 
817);  and  his  language  is  remarkable  respecting  the 
character  and  status  of  tlie  Pope  and  of  the  Roman  people 
at  this  period:  "  Xec  quod  idem  ille  Ludovicus  urbem 
"  Romam  Paschali  Pontifici  reddidisse  legit ur  ad  rem  facit, 
*'cum  Franci  imperiumin  urbem  Romam  a  populo  Romano 
"  acceptum  reddere  populo  eidem  recte  potuerint,  cujus 
'^  populi  personam  sustinebat  is  qui  primi  ordinis  princeps 
"  erat''  (a). 

CCXCIII.     What    Pepin    began    Charlemagne    com- 
pleted (b).     That  mighty  monarch,  while  engaged    in  the 


(y)  The  Archbishop  of  Ravenna,  while  the  war  of  the  Lombards  with 
P^pin  and  ('harleinaj^ne  la-sted,  seized  every  opportunity  of  defying  the 
authority,  spiritual  and  temporal,  of  the  Roman  See. 

Muratori,  Annaii,  t.  iv.  pp.  347,  371, 

Savignt/f  Gegchichte  des  Romischen  liechts  itn  Mittelaller^  i.  359. 

(z)  Banke,  b.  i.  c.  1 .  (a)  L.  ii.  3,  xiii, 

(6)  A.D.  768. 
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work  of  exterminating  the  Lombard  dominion,  repaired  to 
Rome,  and  ratified  the  endowments  of  Pepin  (c).  Charle- 
magne was  received  at  Rome  with  the  honours  due  to  an 
Exarch  and  Patrician  (rf),  and  under  these  titles  he  began 
to  put  in  force  that  jurisdiction  over  the  Ecclesiastical  State 
which  the  Greek  Emperors  and  Exarchs  had  exercised 
before  him. 

It  was  not,  however,  till  after  a  quarter  of  a  century  had 
passed  away  that  Charlemagne  was  fully  installed  in  the 
dignity  of  his  imperial  predecessors.  The  Pope  again  in- 
vited his  all-powerful  ally  to  Rome ;  but  this  time  it  was 
against  a  domestic  and  not  a  foreign  foe.  Leo  III.,  like 
Pius  IX.  in  our  time,  could  no  longer  resist  the  contending 
factions  which,  in  Rome  itself,  set  at  nought  his  authority. 
The  victor  of  Western  Europe  reinstated  the  Pope  in  his 
authority,  who,  in  return,  placed  upon  his  head  (e),  while 
he  knelt  at  the  altar  of  St.  Peter's,  upon  Christmas  Day, 
A.D.  800,  the  Crown  of  the  Western  Empire,  and  proclaimed 
him  Emperor  of  the  Romans. 

This  was  one  of  the  rare  conjunctures — the  reigns  of 
Constantine  and  Justinian  alone  furnish  similar  instances — 
in  which  the  Church  and  State  were  thoroughly  incorporated. 
Certain  it  is,  that  these  Emperors  exercised,  whether  with 
or  without  the  consent  of  the  Church  (/),  functions  and 
jurisdictions  which  partook  largely  of  a  spiritual  character. 
Nor  can  it  be  denied  that  a  new  kind  of  power  over  religion 
was  now  conferred  upon  the  Governor  of  the  State.  As  a 
civil  magistrate,  heathen  or  Christian,  he  had  always  had 
control  over  all  that  concerned  the  welfare  of  society,  and 
therefore,  incidentally,  some  power  over  the  subject  of 
religion  ;  but  now  he  was  constituted  its  protector  {g). 


(c)  A.D.  774.  (d)  Koch,  Tableau  des  Riv.  i.  42. 

{e)  The  Pope  seems  to  have  considered  the  coronation  as  a  necessary 
confirmation  of  the  act  of  the  civil  or  constitutional  law. 

(/)  Phillipps,  Kirchenrechtf  iii.  60,  61, 

(g)  See  some  remarks  of  Portalis  (as  cited  in  Lequeiix,  iv.  635)  upon 
the  fifth  article  of  the  Organic  Articles  of  Napoleon, 

PhiUippSf  Kirchenrecht,  iii.  382. 
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CCiJI^CIV.  The  Papacy  thus  placed  under  the  protec- 
tion of  the  Frank  Emperor,  remained  more  or  less  in  the 
same  relation  to  his  successors,  the  Emperors  of  Germany, 
until  the  1st  of  August,  1806  (A) ;  they  then  became  the 
Emperors  of  Austria,  and  this  relation,  long  practically  dis- 
used, nominally  as  well  as  really  ceased. 

The  hands  of  Charlemagne's  successor  were  too  feeble  to 
hold  the  sceptre  of  his  vast  dominions,  from  the  divisions  of 
which  sprang  the  distinct  nationalities  of  States  and,  in  some 
measure,  of  Churches,  which  afterwards  composed  the  com- 
monwealth of  Europe. 

It  should  be  observed  that,  by  the  Constitution  of  Charle- 
magne, the  German  and  French  clergy  were  under  the  control 
of  the  Bishop,  the  Bishop  of  the  Metropolitan,  the  Metropo- 
litan not  of  the  Pope,  but  of  the  Emperor. 


(A)  In  a  little  pamphlet  published  at  Vienna,  184->,  entitled  Deutsch 
oder  Rus^ifchj  will  be  found  some  striking  remarks  on  the  consequence  of 
this  change : — '^  Die  Deutsche  Kaiserstellung  war  die  Grundlage,  auf 
welcher  die  usterrcichischc  Monarchic  emporgewachsen.  Ungeachtet  des 
ungliicklichen  politischen  und  kirchlichen  Systems,  durch  welches  sich 
Oesterreich  mehr  und  mehr  von  Deutschland  absonderte,  war  die  Am- 
torUche  Kaiserideej  doch  nach  innen  und  aussen  machtiger,  ale  die 
habsburgischen  Fur«ten  einsahen,"  u.8.w.    Pp.  6,  7. 
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CHAPTER  III. 

THE    GROWTH   OF'    THE   AUTHORITY    AND    PRETENSIONS 

OF   THE   POPE. 

CCXCV.  For  a  while  after  the  death  of  Charlemagne, 
the  Papal  power  seems  to  have  been  greater  than  the  Impe- 
rial ;  but  soon  after  the  German  Emperors  were  seated  on  the 
throne,  the  political  subjection  of  the  Popes  is,  as  a  matter 
of  history,  unquestionable.  They  were  content  for  a  time 
to  countenance  with  their  authority  a  new  political  system 
which  sprang  up  about  this  period  in  Europe,  according  to 
which  all  Christians  belonged  to  a  great  Republic,  of  which 
the  Spiritual  Chief  was  the  Pope,  and  the  Temporal  chief 
the  Emperor  (a). 

For  a  time  this  doctrine  was  a  formidable  instrument  in 
the  hands  of  the  Emperor.  The  great  protector  of  the 
Church,  in  the  exercise  of  his  office,  watched  over  the  interests 
of  the  Roman  See,  convened  general  councils,  and  claimed 
the  prerogative  of  nominating,  or  at  least  confirming,  the 
Pope.  Such  a  prerogative  was  exercised  from  the  time 
of  Otho  the  Great  to  that  of  Henry  IV.  Henry  III. 
deposed  three  schismatical  Popes,  and  nominated  more  than 
one  German  Pope. 

CCXCVI.  Otho  and  his  successors  created  the  great 
ecclesiastical  princes  of  Germany  (b),  thereby  weakening  the 
empire,  but  unintentionally  constituting,  perhaps,  a  defence 
for  the  German  National  Church  against  Rom  e,  such  as  at 


(a)  Koch,  I  78-81. 

(6)  Qerinan  canonists  contend  that  the  Roman  cardinalate  was  formed 
on  the  model  of  these  ecclesiastical  princedoms. 
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the  Council  of  Ems,  in  the  reign  of  Joseph  II.,  all  but  esta^ 
blished  thecomplete  and  entire  independence  of  that  Church 
from  the  See  of  Rome. 

Before  the  beginning  of  the  fourteenth  century,  the 
majesty  of  the  German  Imperial  crown  had  faded  away ; 
the  federal  system  had  destroyed  it,  and  the  Emperor  was 
only  the  Suzerain  of  the  many  independent  States  which 
composed  it  (c).  Upon  the  ruins  of  the  Imperial  authority 
arose  the  edifice  of  Papal  power  in  its  fullest  dimensions  ;  of 
this  edifice  the  skill,  energy,  and  ability  of  Gregory  VII. 
{d)  (Hildebrand)y  nhout  the  year  1073,  had  already  laid  the 
deep  and  careful  foundations,  and  from  a.d,  1074  to  1300  it 
lifted  up  its  head  over  all  the  dominations  of  the  earth. 

CCXCVII.  And  here  it  must  be  observed  that  these 
events  had  imported  new  and  strange  elements  into  Inter- 
national Law : — 

First.  A  great  spiritual  had  become  a  considerable  secular 
power,  and  the  difficult  question  had  arisen  how  were  other 
secular  States  to  carry  on  their  relations  with  it  ? 

Secondly.  This  spiritual  power  was  no  longer  identified 
with  the  limits  and  extent  of  one  dominion  ;  it  claimed  equal 
authority  over  many  distinct  kingdoms,  which  stood  as  it 
were  apart  from,  and  yet  were  most  intimately  connected 
with  this  foreign  power.  It  wielded  an  authority  over  the 
citizens  of  every  kingdom,  and  exacted  an  allegiance  upon 
oath  from  them  far  above  that  which  the  municipal  law  of 
their  own  country  could  impose,  or  the  temporal  Sovereign 
enforce. 

Thirdly.  In  process  of  time  it  collected  vl  feudal  revenue  oi 
no  inconsiderable  amount  from  the  governors  and  subjects  of 
foreign  realms. 

Fourthly.  This  spiritual  ruler  claimed  and  exercised  a 
power  of  absolving  Sovereigns  and  subjects  from  their  oaths. 


(c)  Kochy  i.  1. 

{d)  HiB  election  was  confinned,  at  his  own  request,  by  the  Emperor. 
His  Papacy  extended  from  1073  to  1085 ;  he  had  been  tuhdiacimus  under 
six  Popes, 
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Fifthly.  This  spiritual  power  claimed  for  the  officers 
which  it  employed  in  each  kingdom  a  status  wholly  distinct 
from  that  of  tiie  subjects  of  each  kingdom,  whether  these 
officers  were  or  were  not  born  subjects  of  the  kingdom  (e). 
This  separate  status  was  claimed  for  the  persons  and  the 
property  of  the  clergy  {clerus\  and  the  law  by  which  they 
were  to  be  governed.  Justinian  had  intended  to  Christianise 
as  well  as  compile  the  fabric  of  Roman  jurisprudence.  He 
meant  to  be  the  religious  as  well  as  the  civil  legislator  of  the 
world.  The  Christian  faith,  the  Christian  doctrine,  the 
status  of  the  Christian  clergy  in  all  its  branches,  are  the 
subjects  of  his  laws  {f). 

It  was  not,  however,  in  their  clerical  character,  but  as 
subjects  in  their  civil  capacity,  that  the  clerus  claimed  to  live 
under  the  Civil  Law  of  Rome ;  and  it  appears  even  from 
one  of  the  Constitutions  of  Clothaire,  as  early  as  a.d.  560, 
and  from  various  records  of  the  ninth  and  eleventh  centuries, 
that  in  the  Frank  kingdom  the  clergy  were  permitted  to  live 
under  the  Roman  law.  It  seems,  however  (and  the  fact  is 
very  remarkable),  that  even  then  the  clergy  in  Lombardy 
had  the  option  of  declaring  whether  they  would  live  under 
the  Roman  or  Lombard  law  (y).  So  early  was  the  struggle 
begun  between  the  nationality  of  the  individual  and  the  law 
of  the  order  to  which  he  belonged. 

But  while  the  clergy  lived  under  the  Civil  Law  of  Rome 
they  were  pretty  much  in  the  same  predicament  as  the  con- 
quered provincials,  who  were  equally,  in  the  early  part  of  the 
Middle  Ages,  allowed  to  choose  a  personal  law  distinct  from 
the  law  of  their  domicil(A).     When  various  foreign  spiritual 


(e)  Saci(/nj/,  Qeachichte  des  Romischen  ReMs  im  MittelaUer,  i.  141, 142. 

(f)  Mihnaftf  Hist,  of  Latin  Christianity ^  i.  355,  &c.,  contains  fin  able 
reriew  of  these  laws  of  Justinian. 

{ff)  "  Ego  Teopertus  arcbipresbiter  Ecclesiae  Sancti  Juliani  qui  pro- 
fessus  sum  legem  vivere  Langubaidomm." — Vi(U  Samynyj  ubi  supr.  It 
seems,  however,  that  this  power  of  option  was  confined  to  Lombardy. 

(/«)  Saviyny^  Geschichte  R.  R,  ii.  274.  At  first  the  spiritual  edicts 
contained  large  and  literal  extracts  from  the  Roman  Civil  Law. 
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enactments^  and  at  last  the  elaborate  compilations  of  the 
Canon  Law,  were  promulgated,  the  difficulty  of  reconciling 
a  foreign  spiritual  with  a  domestic  secular  allegiance  became 
greater,  or,  at  least,  the  distinction  became  sharper  and  more 
prominent  between  the  two. 

That  those,  whose  sacred  oflSce  it  is  to  be  the  teachers  of 
religion  should  be  clothed  with  a  privileged  and  cosmopo- 
litan character  seems  to  be  in  accordance  with  the  natural 
feelings  of  man  in  every  part  of  the  world  not  wholly 
barbarous  and  uncivilised.  We  know,  from  the  travels  of 
a  most  intelligent  Roman  Catholic  missionary  in  China  and 
Thibet,  that  in  these  interesting  countries  this  notion  very 
generally  prevails  (/);  but  the  subject  immediately  under 
our  consideration  is  that  of  an  imperium  in  imperioy  caused 
by  the  double  allegiance  of  the  native  clergy. 

CCXCVIII.  The  collision   between  the  two  powers  of 

(t)  *^  Nous  nous  hatames  de  nouB  rendre  chez  le  E^gent,  et  de  lui  faire 
part  de  la  deplorable  entrevue  que  nous  ayious  eue  avec  Ki-Chan.  Le 
premier  Kalon  avait  eu  connaissance  dee  projets  de  pers^ution  que  les 
Mandarins  chinois  tramaient  entre  nous.  II  tAcha  de  nous  rassurer,  et 
nous  dit  que,  protean!  dans  le  pays  des  inilliers  d'^trangers,  11  serait 
assez  fort  pour  nous  y  faire  jouir  d'une  protection  que  le  governement 
thibetain  accordait  h  tout  le  monde.  Au  reste,  ajouta-t-il,  lors  me  me 
que  nos  lois  interdiraient  aux  strangers  lentr^e  de  notre  pays,  ces  lois  ne 
pourraient  vous  atteindre.  Les  religieiuv,  les  hommes  de  prihre^  Hant  de 
tous  les  pays,  ne  sont  Grangers  ntUle  part :  telle  est  la  doctrine  qui  est  en- 
seign^  dans  nos  saints  livres.  II  est  ^crit :  La  chkvrejaune  est  sans  patt^f 
et  le  Lama  na  pas  defamiUe.  .  .  .  Sha-Ssa  ^tant  le  rendez-vous  et  le 
s^jour  special  des  hommes  de  pri^re,  ce  seul  titre  devrait  toujours  vous  y 
faire  trouver  liberty  et  protection. 

^'  Cette  opinion  des  Bouddhistes^qui  fait  du  religieux  un  homme  cosmo- 
polite, n  est  pas  simplement  une  pens^  ^crite  dans  les  livres  :  mais  nous 
avons  remarqu^  qu'elle  4tait  pass^  dans  les  moeurs  et  les  habitudes  des 
lamaseries.  Am^sitot  qu*un  homme  s  est  ras^  la  tete,  et  a  revetu  le  costume 
religieux,  il  renonce  k  son  ancien  nom  pour  en  prendre  un  nouveau.  Si 
Ton  demande  k  un  Lama  de  quel  pays  il  e^t,  il  r^pond :  Je  n*ai  pas  de 
patrie,  mais  je  passe  mes  jours  dans  telle  lamaserie.  Cette  mani^re  de 
penser  et  d*agir  est  meme  admiseen  Chine,  parmis  les  bonzes  et  les  autres 
espies  de  religieux,  qu*on  a  coutume  de  designer  par  le  nom  g^n^rique 
de  Tchou-kia-jin,  homme  sorti  de  la  famille." —  Voyage  dans  le  Thibet, 
par  M,  Hue,  Pretre,  Missionnaire  de  Ui  Congrigation  de  Saint'Lazarej  vol. 
ii.  p.  367. 
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Church  and  State,  accordingly,  arose  soon  after  the  time  of 
Charlemagne,  and  has  continued  in  a  greater  or  less  degree 
up  to  the  present  time. 

The  temporal  Sovereign  soon  began  to  claim  as  incidents 
both  to  his  royal  status^  and  to  the  independence  of  his 
country,  various  rights,  which  had  for  their  object  the  control 
of  Papal  encroachment ;  of  this  nature  were  what  are  some- 
times designated  collectively  as  Jura  majestatis  circa  sacroj 
the  principal  of  which  were : — 

1.  Jus  advocatice — the  right  of  protecting  the  Church 
establishments  in  his  dominions  (Schutzrecht),  that  right 
which  in  private  patrons  was  called  the^M*  patronatus. 

2.  Jus  cavendi — the  right  of  preventing  the  introduction 
of  laws  for  the  government  of  the  national  clergy  at  variance 
with  their  civil  obligations  {Recht  der  Vorsorge). 

3.  Jus  inspiciendi — the  right  of  inquiring  into  the  manner 
in  which  the  temporalities  of  this  great  corporation  in  his 
kingdom  were  administered,  and  of  rectifying  abuses  {j  ). 

CCXCIX.  Now,  for  the  first  time,  it  should  seem  that 
the  Roman  Pontiff  claimed  the  title  of  Pope  (ft),  to  the  ex- 
clusion of  all  other  bishops,  who  had  hitherto  been  equally 
designated  by  it.  The  celibacy  of  the  clergy,  which  had 
taken  no  root  in  Germany,  England,  or  the  northern 
kingdoms,  and  was  continually  disregarded  in  France  and 
Spain,  was  practically  enforced,  and  a  powerful  link  >vhich 
connected  that  order  with  the  State  was  broken  off,  while  a 
new  link,  which  connected  it  with  a  foreign  power,  was  forged 
(/).  The  Popes  ceased  to  date  their  acts  from  the  years  of 

(;)   Traits  de  la  PrSrogatice  royahj  i.  ch.  viii.  (Lorieux), 

(k)  Koch,  Tabl.  des  lUvol.  i.  PSriode  iv.  p.  106. 

(/)  See  that  monument  of  German  industry  and  erudition,  Christliche 
Kirchengeschichtey  von  J,  M.  Schrockh,  xxvi.  Theil  86,  for  the  (  Concordatum 
Wonnatieme)  Concordat  of  Worms,  a.d.  1122,  concluded  between  Henry 
V.  and  Pope  Calixtus  II.  The  Sovereigns  were  allowed,  contrary  to 
Gregory  VII/s  intention,  to  preserve  the  bare  feudal  tie,  by  presenting 
with  the  sceptre  the  regale  to  the  Bishop.  The  important  words  in  the 
Concordat  are,  *'  Klectus  per  sceptrum  regale  abs  te  accipiat." 

Koch,  ib.  121. 
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the  reign  of  the  Emperor,  or  to  stamp  their  coin  with  his 
impress ;  the  investiture  of  the  ring  and  crosier,  which  bound 
the  clergy  very  closely  to  the  State,  was  successfully  refused. 
The  Sovereign  was  bound  to  nominate  or  confirm  the 
nomination  of  any  prelate.  The  Prefect  of  Rome  was 
required  to  take  the  oath  of  homage  and  allegiance  to  the 
Pope,  instead  of  to  the  Emperor ;  and  it  was  with  truth  that 
Gregory  VII.  wrote  to  the  German  nation  respecting  the 
Emperor: — "  Non  ultra  putet  sanctam  Ecclesiam  sibi  sub- 
**jectam,  sed  praelatam  ut  dominam"  (m\  Quite  consis- 
tently he  claimed  the  empire  as  a  fief  of  the  Roman  Churchy 
and  exacted  from  Hermann  of  Luxemburg,  whom  he  set  up 
as  an  anti-Emperor  to  Henry  IV.,  a  formal  oath  of  vassalage. 
Tribute  was  exacted  from  and  paid  by  the  greater  part  of 
European  States  to  the  Pope,  Royal  dignities  were  con- 
ferred and  taken  away,  oaths  of  loyalty  imposed  and  annulled 
at  the  bidding  of  the  Roman  See  (n).  Hitherto  the 
Emperors  had  exercised  the  right  of  confirming  the  election 
of  the  Popes  and  of  deposing  them ;  the  same  rights  were 
now  claimed  by  the  Popes  over  the  Emperors,  and  indeed 
over  all  other  Sovereigns.  It  was,  perhaps,  a  natural 
consequence  of  extending  the  spiritual  power  of  excommuni- 
cation to  secular  matters.  The  multiplication  of  religious 
orders  claiming  exemption  from  the  jurisdiction  of  the  State 
and  devoted  to  the  Roman  See,  though  one  of  those  orders 
was  destined  to  furnish  its  deadliest  enemy,  tended,  as  well 
as  the  Crusades,  to  strengthen  the  hands  of  the  Pope ;  for 
it  was  not  merely  against  ir^fidels  that  this  weapon  was  used. 
Crusades  were  preached  by  Popes  against  refractory 
CAm^ian  Kings  and  Republics  such  as  Venice  in  1309  {o)  ; 


(m)  Epitt.  1.  iv.  c.  8. 

Koch^  ib, 

(n)  Colliery  speaking  of  Beckers  opposition  to  the  Constitutions  of 
Clarendon  (a.d.  1164),  observes,  ''His  tenet,  that  the  Civil  Goyemment 
had  its  authority  from  the  Church,  was  a  gi'and  mistake,  and  misled  his 
practice." — Church  History,  vol.  ii.  p.  328,  ed.  1840. 

(o)  F&rtalis,  Introd.  vii. 

VOL.   ir,  B  B 
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against  schismatical  princes,  such  as  the  Greeks  and 
Russians ;  against  pagans,  like  the  Sclavonic  tribes  on  the 
Baltic;  against  heretics,  like  the  Vaudois,  the  Albigenses, 
and  the  Hussites  (p). 

A  confusion  of  ideas  generated  a  confusion  of  authorities* 
Heresy,  which,  if  it  attacked  the  law  of  the  State,  might  be 
a  political  crime^  was  punished  with  equal  severity  when  it 
was  a  religious  error.  Infidelity  to  the  Church  was  put  on 
the  same  footing  as  rebellion  against  the  throne.  The  /«- 
quisition  secured  to  the  ecclesiastical  authority  the  arm  of  the 
secular  power  without  any  right  of  inquiry  or  intervention 
as  a  condition  of  its  use  {q).  Meanwhile  the  territory  of 
the  Roman  See  was,  from  various  causes,  largely  increased ; 
so  also  was  her  wealth,  by  contributions  (annates)  from  all 
countries,  and  her  power,  from  the  causes  already  mentioned, 
to  which  should  be  added  her  claims  to  collate  to  benefices 
which,  under  the  pretext  of  rights  of  concurrence  and 
prevention,  she  often  enforced  to  the  injury  of  the  national 
prelate  (r). 

It  is  true  that  many  of  these  pretensions,  especially  the 
last,  were  founded  upon  the  decretals  of  Isidore,  now  univer^ 
sally  acknowledged  to  have  been  forged  during  the  early 
part  of  the  ninth  century  {s)  ;  but  it  is  diflBcult  to  deny  that 
they  flowed  as  strict  logical  consequences  from  the  prin- 
ciples on  which  Rome — who,  to  borrow  the  French  expres- 
sion, "  ne  recule  pas  " — founded,  both]at  this  and  at  a  much 
later  period,  her  authority  {t). 


(p)  Kochf  ih.  130,  137,  notes.  (q)  Portalis,  ubi  gup. 

(;•)  ^oc-A,  127,  111. 

(s)  "  It  is  impossible  to  deny  (Dean  Milman  says),  that,  at  least  by 
citingf  without  re.serve  or  hesitation,  the  Roman  Pontiffs  gave  their  delibe- 
rate sanction  to  this  great  historic  fraud." — Hist,  of  Latin  Christianity, 
vol.  i.  p.  379. 

(t)  Mailer's  defence  is  eloquent  and  ingenious : — "  Wenn  die  Hier 
archie  ein  Uebel  ware,  besser  doch  als  Despotie ;  sie  sei  eine  leimerne 
Mauer,  sie  ist  s  doch  gegen  Tyrranei.  Der  Priester  hat  sein  Gesetz,  der 
Despot  hat  keins;  jener  beredet,  letzterer  zwingt;  jener  predigt  Qott, 
letzterer  sich.    Man  spricht  wider  die  Unfehlbarkeit ;  wer  darf  eine 
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CCC.  About  1152  A.D,,  the  Decretwn,  a  systematic 
compilation  of  the  existing  canons  and  laws  of  the  Church, 
was  compiled  by  Gratian  and  approved  of  by  the  Pope. 
About  1235  A.D.,  Pope  Gregory  IX.  caused  his  chaplain 
to  reduce  into  a  regular  order  and  system  the  constitutions 
of  former  Popes,  including  with  them  his  own,  and  also 
the  canons  of  the  third  (m)  and  fourth  {x)  Councils  of 
Lateran  ;  these  are  the  Decretals,  The  Sext  or  Sixth 
book  of  Decretals  was  added  by  Boniface  VIII. ;  Clement 
V.  began  another  compilation,  afterwards  published,  called 
The  Clementines;  another  was  made  by  John  XXII., 
constituting  the  Extravagantes  Johannis.  To  this  were 
added,  in  1483,  other  decrees  of  Popes,  the  Extravagantes 
Communes.  These  celebrated  compilations  received  the  most 
deliberate  stamp  of  the  Roman  Church's  approbation,  and 
were  ordered  to  be  publicly  taught  in  all  her  schools,  and  to 
become  the  law  of  all  her  tribunals.  The  provisions  con- 
tained in  them  have  never  been  expressly  repealed  by  the 
Papal  authority  which  originally  sanctioned  them ;  though 
many  canonists  hold  that  some  of  them  have  fallen  into 
desuetude. 

These  compilations  constitute  that  body  of  Papal  Law, 
which  is  known  by  the  name  of  Corpus  Juris  Canonici. 


Verordnung  unweise  oder  ungerecht  nennen,  und  ihr  Gehorsam  versagen  ? 
— wider  den  Papst,  alB  ob  ein  so  grosses  Ungluck  ware,  wenn  ein  Auf- 
eeher  der  christlichen  Moral  dem  Ehrgeis  und  der  Tyrranei  befehlen 
konnte,  bis  liieher  und  nicht  weiter  ! — wider  die  Personalimmunit&t;  ala 
ob  ein  grosses  UnglUck  ware,  dass  jemand  ohne  Lebensgefahr  fiir  die 
Rechte  der  Menschheit  reden  diirfte ! — wider  ihren  Reiobthum,  als  wiiren 
die  Laien  gebessert,  wenn  der  Priester  mit  ibnen  darbt ! — wider  Steuer- 
fieibeit ;  die  franzosiecbe  C'lerisei  giebt  so  viel  als  die  Laien ; — wider 
Usurpationen,  obue  zu  berechnen  was  die  Fiirsten  der  Kirche  zu  restituiren 
batten  fiir  Kriege,  Bedriickungen,  Oommenden,  Pensionen,  Reunionen; — 
wider  die  vielen  Kloster,  nicbt  wider  die  Vermehrung  der  Kasernen ; — 
wider  secbzigtausend  ebelose  Geistlicbe,  und  nicbt  wider  hundert  tausend 
eheloee  Soldaten."— itfiVZ/er,  Fiirstenbund.  Werke,  B.  ix.  S.  164,  cited  by 
Water f  Kirchenrechtj  41,  note. 

(u)  Held  in  the  time  of  Alexander  111.,  a.d.  1179. 

(.r)  In  the  time  of  Innocent  III.,  a.d.  1215. 

u  IS  2 
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It  is  intended  to  be  the  law  of  a  foreign  Spiritual  Chief 
for  the  government  of  a  particular  class  of  the  subjects  of 
independent  States.  To  all  nations,  however,  but  the 
Roman  States,  it  constituted  a  body  of  Foreign  Law.  It  is 
now  universally  acknowledged  that  it  depends,  as  well  as  the 
jus  novissimum,  or  later  Canon  Law,  for  its  civil  authority 
upon  the  degree  of  Reception  which  has  been  accorded  to  it 
by  the  State. 

Now  in  this  body  of  Canon  Law  are  contained,  as  will  be 
seen  in  the  following  chapters,  principles  and  doctrines 
utterly  subversive  of  the  independence  of  States,  and  incon- 
sistent with  the  first  principles  of  Intematioual  Law. 
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CHAPTER  IV. 

THE  CORPUS  JURIS  CANONICI — THE  PRINCIPLES  CON- 
TAINED THEREIN,  AND  IN  SUBSEQUENT  BULLS,  AT 
VARIANCE   WITH   INTERNATIONAL  LAW. 

CCCI.  The  Decretals  which  appear  to  'be  inconsistent 
with  the  independence  of  foreign  States,  are  known  by  the 
following  titles,  taken  from  the  words  with  which  they 
begin : — 

1.  Venerabtlem. 

2.  SolittB. 

3.  Ad  ApostoliccB. 

4.  Clericis  Latcos. 

5.  Quod  olim. 

6.  Unam  Sanctam  and  Meruit 

7.  Romani  Principes. 

8.  Pastoralis. 

9.  iSi  Fratrum, 

10.  De  Consuetudine. 

CCCII.  The  Emperor  Henry  VI.  died  in  a.d.  1197. 
The  majority  of  the  electoral  Princes  chose  Philip  of 
Swabia  for  his  successor ;  the  minority,  Otho  of  Brunswick, 
son  of  Henry  the  Lion.  Philip  had  been  excommunicated 
by  the  Pope  for  spoliating  the  Church's  property.  Both 
Princes  were  crowned.  Innocent  III.  sent  a  legate  into 
Germany,  ordering  the  Princes  to  acknowledge  Otho. 

Duke  Berthold  of  Zahringen,  with  the  other  Princes  who 
supported  Philip,  sent  a  complaint  to  the  Pope  that  his  legate 
had  done  wrong,  whether  he  acted  in  the  capacity  of  elector 
or  of  judge. 
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As  an  elector  he  had  thrust  his  sickle  into  another  man's 
harvest,  and  derogated  from  the  rights  of  the  Princes.  As 
a  judge  he  had  decided  in  favour  of  one  party  in  the  absence 
of  the  other,  who  had  not  been  cited. 

Innocent  replied  to  this  in  a  letter  which  appears  as  the 
Thirty-fourth  chapter  of  the  Sixth  title  of  the  First  book  of 
the  Decretals  of  Gregory  IX.,  and  begins  with  the  word 
Venerabilem^  and  was  issued  probably  in  A.D.  1202.  This 
Decretal  opens  with  a  recital  of  the  above-mentioned  com- 
plaints, and  goes  on  to  recognise  the  power  of  election  to  be 
by  law  and  usage  vested  in  the  Princes  :  "  prsesertim  cum 
**  ad  eos  jus  et  potestas  hujusmodi  ab  Apostolica  sede  per- 
"  venerit,  quae  Romanum  Imperium  in  personam  magnifici 
"  Caroli  k  Grsecis  transtulit  in  Germanos."  The  Princes, 
on  the  other  hand,  ought  to  acknowledge,  and  have  acknow- 
ledged, **  quod  jus  et  auctoritas  examinandi  personam  electam 

in  Regem,  et  promovendam  ad  Imperium,  ad  nos  spectat, 

qui  eum  inungimus,  consecramus  et  coronamus.  Est  enim 
"  regulariter  et  generaliter  observatum,  ut  ad  eum  exami- 
"  natio  persona)  pertineat,  ad  quem  impositio  mands  spectat.*' 
The  legate  had  not  discharged  the  office  of  an  elector 
(electoris)  or  a  judge  {cognitoris\  but  of  a  denouncer  (rf^- 
nunciatoris)  of  an  improper  choice.  The  voters  for  the 
improper  person  had  thrown  away  their  votes  (a).  The 
unfitness  of  the  chosen  was  indisputable ;  "  sunt  enim 
"  notoria  impedimenta  Ducis,  scilicet  excommunicatio 
"  publica,  perjurium  manifestum,  et  persecutio  divulgata, 
"  quam  progenitores  ejus  et  ipse  prsesumpserunt  in  Apo- 
•*  stolicam  sedem  et  alias  Ecclesias  exercere." 

Moreover,  the  Duke  had  taken  an  oath  against  being 
Emperor.  If  it  were  an  unlawful  oath,  it  bound  him  as  the 
Israelites  were  bound  by  their  oath  to  the  Gibeonites,  though 
fraudulently  procured. 


(a)  A  maxim,  it  may  be  observed,  subsequoutly  incorporated  into 
Englisli  juriaprudence. —  Oldknow  v.  WainwritjJUy  2  Burrow  Reports^ 
1017. 
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Besides,  "  utrum  vero  dictum  juramentum  sit  licitum  vel 
"  illicitum,  et  ideo  servandum  an  non  servandum  extiterit, 
"  nemo  sanre  mentis  ignorat  ad  nostrum  judicium  pertinere." 

Lastly,  it  is  suggested  that  if  the  Duke  were  to  succeed 
his  brother,  who  had  succeeded  his  father,  the  electors  would 
seem  to  lose  their  liberty  of  election,  as  the  dignity  would 
appear  hereditary. 

The  remarkable  points  in  this  Decretal  are  the  asser- 
tions : — 

1.  That  the  right  of  the  electors  was  derived  through  the 
Roman  See. 

2.  That  the  Pope  had  a  right  to  examine,  and  therefore 
to  reject,  the  elected  whom  he  was  called  upon  to  consecrate 
and  crown. 

3.  That  an  improper  choice  by  the  majority  gave  the  Pope 
the  power  of  sanctioning  the  choice  of  the  minority. 

4.  That  excommunication,  and  ancestral  as  well  as  personal 
offences  against  the  Roman  See,  disqualified  a  person  from 
being  elected. 

5.  That  to  the  Pope  it  belonged  to  judge  whether  a  person 
should  be  absolved  from  an  oath,  whether  it  were  lawful  or 
unlawful,  given  bona  fide  or  procured  by  fraud. 

CCCIII.  About  the  same  time  (a.d.  1200)  the  same 
Pope  wrote  to  the  Emperor  at  Constantinople  touching 
the  injury  done  to  the  Patriarch  of  Constantinople  by 
placing  him  on  a  footstool  to  the  left  of  the  throne. 

In  this  Decretal,  the  Sixth  chapter  of  the  Thirty-third 
title  (^)  of  the  First  book  of  the  Decretals,  and  which  begins 
8olit(By  the  Emperor  is  shown  the  folly  of  supposing  that 
the  passage  in  St.  Peter's  first  Epistle  (ii.  13  e^  seq.)  could  in 
any  way  indicate  that  the  Priesthood  was  subject  to  the  Tem- 
poral Power.  Various  reasons  are  alleged — the  last  is  very 
remarkable : — 

"  Praeterea  nosse  debueras  "  (the  Pope  says  to  the  Em- 
peror), "  quod  fecit  Deus  duo  magna  luminaria  in  firmamento 


(h)  T)e  Majoriiate  el  Obedientia. 


« 
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''  c(Bli :  luminare  majus,  ut  prceesset  diei:  ct  luminare  minus y 
**  ut  prcBesset  nocti :  utrumque  magnum,  sed  alterum  majus. 
**  Ad  firmamentum  igitur  coeli,  hoc  est,  universalis  Ecclesise, 
''  fecit  Deus  duo  magna  luminaria,  id  est,  duas  instituit  dig- 
'^  nitates,  quae  sunt  Pontificalis  auctoritas  et  Regalis  potestas. 
'*  Sed  ilia,  quae  praeest  diebus,  id  est  spiritualibus,  major  est : 
quae  vero  carnalibus,  minor :  ut,  quanta  est  inter  solem  et 
lunam  tanta  inter  Pontifices  et  Reges  differentia  cognos- 
catur.  Haec  autem  si  prudenter  attenderet  Imperatoria 
"  celsitudo,  non  faceret,  aut  permitteret  Constantinopoli- 
tanum  Patriarcham,  magnum  quidem  et  honorabile 
membrum  Ecclesiae,  juxta  scabellum  pedum  suorum  in 
sinistra  parte  sedere  :  cum  alii  Reges  et  Principes,  Archie- 
piscopis  et  Episcopis  suis  (sicut  debent)  reverenter  assur- 
gant" 

It  is  difficult  to  extract  any  other  position  from  this 
Decretal  than  that  the  kingdoms  of  the  earth  were  in  all 
respects  subjected  to  the  Church,  and,  therefore,  to  the 
Pope  ( c). 

CCCIV.  The  advantage  which  accrued  to  the  most  ex- 
travagant of  Papal  claims  from  the  baseness  and  wickedness 
of  King  John  of  England,  is  a  well-known  page  of  history. 
Before,  however,  John  became  **  a  gentle  convertite  "  (rf)  and 
resigned  his  crown  to  the  Pope,  that  monarch  had  invoked 
the  interference  of  Rome  to  stay  the  irruption  of  King 
Philip  in  Normandy. 

A  "  denunciatio "  was  made  by  John  to  Innocent  III. 
against  Philip,  charging  him  with  the  breach  of  a  truce  made 
between  France  and  England. 

Innocent  wrote  on  behalf  of  John  to  Philip,  who  returned 
for  answer  that  the  Pope  had  no  right  to  interfere  between 
Kings,  or  between  him  and  his  vassal.     Then  Innocent,  in 


(c)  Walter  thinks  that  this  Decretal  says  no  more  than  that  Ohristen- 
dom  wns  divided  between  the  authority  of  the  King  and  the  Ohurch — 
that  the  Pope  was  at  the  head  of  the  Church,  and  therefore  the  central 
point  of  spiritual  life. — Kirchenrecht,  8.  41. 

{d)  King  John,  act  v.  sc.  1. 
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the  year  1204,  issued  the  Decretal  (^),  beginning  **  Novit 
"  ille,"  which  may  be  divided  into  three  parts :  — 1.  An 
assertion  of  the  general  principle  of  Papal  jurisdiction  in 
these  matters,  viz.  that  though  he  had  no  jurisdiction 
*'  judicare  de  feudo,"  yet  he  had  "  decemere  de  peccato ;  " 
that  John  had,  according  to  the  Scripture, "  told  to  the 
"  Church  "  (/)  the  offence  of  his  brother  King,  and  the  Pope 
therefore,  ''  ad  regimen  universalis  Ecclesiae  vocati,"  must 
hear  the  cause  by  himself  or  his  legate.  That  his  power  to 
do  so  was  the  gift  of  God,  not  of  man  ;  that  there  was  no 
exemption  for  Kings  any  more  than  for  private  persons ; 
that  the  Emperor  Theodosius  had  eveu  laid  down  in  his 
Code  that  at  any  time,  and  in  any  suit,  the  appeal  of  either 
plaintiff  or  defendant  to  Rome  put  an  end  to  every  inferior 
jurisdiction. 

2.  That  a  charge  of  breach  of  faith  to  a  treaty  {rupta 
pacts  faedera)  no  doubt  appertained,  ratione  causce,  to  the 
Church. 

3.  Therefore,  "  praedicto  Legato  dedimus  in  prsdceptis,  ut 
(nisi  Rex  ipse  vel  solidam  pacem  cum  praedicto  Rege 
reformet,  vel  saltem  humiliter  patiatur,  ut  idem  Abbas  et 

"  Archiepiscopus  Bituricen  de  piano  cognoscant,  utrum 
^'  justa  sit  quasrimonia,  quam  contra  eum  proponit  coram 
'^  Ecclesia  Rex  Anglorum,  vel  ejus  exceptio  sit  legitima, 
"  quam  contra  eum  per  suas  nobis  literas  duxit  exprimendam) 
"  juxta  formam  sibi  datam  a  nobis  procedere  non  omittat,** 
The  Legate  accordingly  weut  to  Meaux,  held  a  council 
there,  and  began  to  proceed  against  Philip  by  censures. 
The  French  Bishops  appealed  to  Rome ;  the  appeal  wa6 
received.  The  representative  of  the  Bishojys  appeared. 
John  was  cited,  and,  not  appearing,  the  cause  was  decided, 
in  pain  of  his  contumacy,  in  favour  of  France,  and  the 
crown  of  England  was  in  consequence  stripped  of  the 
greatest  part  of  its  continental  possessions  (ff), 

(e)  Decret,  Oreg.  ix.  1.  2,  t.  i.  c.  xiii. 

(/)  St.  MattheWf  c.  xviii. 

Qi)  PhUUppSf  Kirchenrecht,  iii.  238. 
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CCCV.  The  Emperor  Frederic  II.,  who  began  his  reign 
A.D.  1212,  waged  nearly  a  forty  years'  war  with  the  pre- 
tensions of  Rome. 

The  end  of  the  contest  is  well  known.  He  was  deposed 
on  July  17,  1245,  by  a  sentence  of  Innocent  IV.,  with 
the  advice  of  the  Council  at  Lyons.  All  his  subjects 
were  released  from  their  obedience  ;  all  who  might  hereafter 
aid  him  were  excommunicated.  The  sentence  was  duly 
placed  by  Boniface  VIII.,  under  the  title  "  de  sententia  et  re 
judicattty^  in  the  sixth  book  of  the  Decretals  (A) ;  it  is 
known  by  the  title  ad  Apostolicat, 

Four  principal  premises  are  stated  for  the  conclusion  of 
the  sentence : — 

1.  His  frequent  perjury^  shown  in  violating  the  peace 
between  the  Church  and  the  Empire. 

2.  His  sacrilege,  in  imprisoning  certain  cardinals  and 
prelates  on  their  way  to  the  council  convened  by  Innocent's 
successor. 

3.  A  vehement  suspicion  of  heresy  (i). 

4.  He  had  harassed  both  ecclesiastics  and  laymen  in  the 
kingdom  of  Sicily,  which  he  held  as  a  fief  from  the  Pope 
and  which  he  had  exhausted  by  his  tyranny. 

5.  He  had  entered  into  negotiations  with  the  Saracens^ 
and  carried  on  a  criminal  intercourse  with  Saracen  women. 

The  Pope,  it  will  be  seen,  founded  his  right  to  judge,  and 
his  power  to  depose  Kings,  upon  the  declaration  of  Our  Lord 
to  St  Peter:  "  Whatsoever  thou  shalt  bind  on  earth  shall 
"  be  bound  in  heaven  "  ij). 

The  condemnatory  part  of  the  sentence  is  as  follows  {k) : — 


(h)  L.  2,  t.  14.  The  Buliarium  (Cocquelines,  Romse,  1740)  contains 
some  various  but  unimportant  readings  of  this  sentence. 

(f)  "Dd  hsresi  quoque  non  dubiis  et  levibu^  sed  ditficilibus  et  eviden- 
tibus  arg^umentis  suspectus  habetur/' — ^This  is  pretty  much  in  the  style  of 
Dogberry  s  reasoning,  "  Masters,  it  is  proved  already  that  you  are  little 
better  than  false  knaves ;  and  it  will  go  near  to  be  thought  so  shortly ." 
— Mwih  Ado  about  Nothing,  act  iv.  sc.  2. 

(y)  St.  Matthew,  xvi.  19. 

(*)  The  avowed  objects  of  convening  this  First  Council  of  Lyons  were 
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"  No8  itaqne  super  praemissis,  et  quampluribus  aliis  ejus 
"  nefandis  excessibus,  cum  fratribus  nostris  et  Sancto  Con- 
"  silio  deliberatione  praehabita  diligenti  (cum  Jesu  Christi 
"  vices  licet  immeriti  teneamus  in  terris,  nobisque  in  B. 
"  Petri  persona  sit  dictum:  Quodcunque  ligaveris  super 
"  terram,  ligatum  erit  et  in  coelis) :  memoratum  Principem 
"  qui  se  imperio  et  reguis,  omnique  honore  ac  dignitate  red- 
**  didit  tam  indignum,  quique  propter  suas  iniquitates  a  Deo, 
'•'  ne  regnet,  vel  imperet,  est  abjectus,  suis  ligatum  peccatis, 
"  et  abjectum,  omnique  honore  ac  dignitate  privatum  a  Do- 
^^  mino  ostendimus^denunciamus,  et  nihilominus  sententiando 
privamus :  omnes,  qui  ei  juramento  fidelitatis  tenentur 
adstricti,  a  juramento  hujusmodi  perpetuo  absolventes; 
"  auctoritate  Apostolica  firmiter  inhibendo,  ne  quisquam  de 
"  caetero  sibi  tanquam  Imperatori  vel  Regi  pareat  vel  quo- 
**  modoUbet  parere  intendai  (/).  Decernendo  quoslibet,  qui 
"  ei  deinceps  velut  Imperatori  vel  Regi  consilium  vel 
auxilium  praestiterint,  seu  favorem,  ipso  facto  excommuni- 
cationis  sentential  subjacere.  lUi  autem,  ad  quos  in 
eodem  imperio  Imperatoris  spectat  electio^  eligant  libere 
successorem.  De  prcfato  Siciliae  regno  providere  cura- 
"  bimus,  cum  eorundem  fratrum  nostrorum  consilio .  sicut 
"  viderimus  expedire"  (m). 

This  sentence  was  received  as  law  in  various  parts  of. 
Christendom ;  and  though  Frederic  II.  maintained  a  strong 
party  in  the  Empire  to  the  last,  the  sentence  was  published 
in  England  by  Henry  III.,  and  the  Ecclesiastical  Princes 
of  Germany  elected  a  new  King  of  the  Romans. 

CCCVI.     The  second  Council   of  Lyons,  held   thirty 


to  take  into  consideration  the  abuses  of  the  Church  and  the  defence  of 
Constantinople,  then  threatened  by  the  Turks. — See  the  History  of  the 
Council  at  length,  Matthew  Paris,  663,  &c. 

Ward's  Law  of  Nations,  ii.  59-71. 

(/)  The  words  in  italics  are  in  the  Bullarium. 

{m)  PkillippSf  in  his  Kirchenrecht,  published  1850,  laments  the  neces* 
sity,  but  defends  the  authority  and  lawfulness,  of  the  Pope's  sentence.^ 
a  3,  pp.  221-3. 
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years  afterwards,  decided  upon  the  confirmation  of  the 
election  of  the  Emperor  Rodolph,  the  renunciation  of 
AlphonsOy  King  of  Arragon,  to  the  Imperial  dignity,  and 
the  excommunication  of  those  who  should  interfere  with  a 
priest  publishing  Ecclesiastical  censures  against  a  Sove- 
reign («). 

CCCVII.  It  will  have  been  observed  that  the  sentence 
upon  the  Emperor  Frederic  II.  was  given  by  the  advice 
of  the  Council  at  Lyons:  and  we  find  the  second  Council 
of  Lyons  taking  cognizance  of  questions  of  great  secular 
importance.  The  (Ecumenical  Councils  (o)  had,  in  course 
of  time,  become  a  tribunal,  before  which  were  discussed  the 
principal  International  affairs  of  Christendom,  not  only 
articles  of  faith  and  matters  of  religion,  but  the  conduct  of 
Princes,  their  trial  and  punishment,  the  precedency  and 
rank  of  nations,  and  the  disputed  successions  to  kingdoms. 
These  Councils  were  called,  even  by  Voltaire  (p),  the  Senate 
of  Europe. 

The  canonists  define  a  Council  to  be  an  assembly  of  pre- 
lates and  doctors  to  settle  matters  concerning  religion  and 
the  discipline  of  the  Church  {q). 

These  Councils  admit  of  various  subdivisions,  into  (1) 
General  Councils;  (2)  National  Councils;  (3)  Provincial 
Councils;  (4)  Diocesan  Councils.  It  is  only,  however,  with 
General  Councils  that  International  Law  is  concerned. 

These  CEcumenic  or  General  Councils  are  divided  into 
(a)  those  which  form  a  portion  of  the  Corpus  Juris  Canonici 
(the  effect  of  which  upon  International  Law  will  presently 
be  noticed),  and  ()3)  those  which  have  been  held  subsequent 
to  these  compilations. 

With  respect  to  the  former,  according  to  the  authorities 
of  the  Latin  Church,  there  have  been — 


(n)   Ward,  ii.  78.  (o)   Ward,  ib.  66,  66. 

ip)  Euai  sur  lea  M<Bur8  et  V Esprit  des  Nations,  ch.  Izvii. 
(q)  Monsieur  Durand  de  MaiUane^s  Didionnaire  de  Droit  canonique^ 
tome  premier,  titre  Concile. 


PAPAL  CLAIMS.— OENEBAL  C0UKCIL8. 


381 


(a)  Eight  General  Councils  in  the  East. 


1.  Nice  (1) 

2.  Constantinople  (1) 

3.  Ephesus 

4.  Chalcedon 

6.  Constantinople  (2) 

6.  Constantinople  (3) 

7.  Nice  (2) 

8.  Constantinople  (4) 


326 
381 
431 
461 
663 
680 
787 
869 


Seven  General  Councils  in  the  West, 

0.  Lateran  (1) 1123 

10.  Lateran  (2) 1139 

11.  Lateran  (3) 1179 

12.  Lateran  (4)  .        .        .        .        .1216 

13.  Lyons  (1) 1246 

14.  Lyons  (2) 1374 

16.  Vienne 1311 

With  respect  to  the  latter,  there  have  been  {fi\  according 
to  the  same  authority,  seven  General  Councils,  '^  quorum 
nulla  in  corpore  juris  mentio  fitr 

16.  Pisa 1409 

17.  Constance 1414 

18.  Basle 1431 

19.  Florence 1439 

20.  Lateran  (6) 1612 

21.  Trent 1646 

22.  Vatican  or  Rome  (r)       .        .        .  1870 

The  division  of  General  Councils  is  adopted  by  the  Latin 
Church.  But  it  is  incorrect  and  contradicted  by  undoubted 
historical  facts.  The  Greek  Church  does  not  recognise 
any  CEcumenical  Council  since  that  of  Constantinople  in 
869  A.D.  The  English  Church  has  recognised  no  General 
Council  since  the  period  of  the  Reformation. 

It  is    manifest  that  a  much  greater   International   («) 


(r)  Concilium  Vaticanum.  See  a  very  remarkable  work,  Docummta 
ad  illtutrandum  Concilium  Vaticanum  omit  1870,  published  by  Dr.  J. 
Friedricb  at  Nordlingen,  1871. 

(«)  It  ia  probably  with  reference  to  these  Councils,  that  Chratius  aays : 


ii 
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authority  and  influence  is  to  be  ascribed  to  the  Councils  of 
the  Undivided  Church  than  to  those  which  have  been  holden 
by  one  branch  only  of  the  Church. 

With  respect  to  the  four  first  Councils,  Justinian  decreed 
that  the  canons  contained  in  them  should  be  observed  as 
laws  (t) ;  and  the  Canon  Law  declares,  "  Inter  cietera  Con- 
'*  cilia,  quatuor  esse  scimus  venerabiles  Synodos,  quce  totam 
"  principaliterfidem  complectuntur,  quasi  quatuor  Evangelia, 
"  vel  totidem  Paradisi  flumina ''  (w). 

In  England,  the  Legislature  enacted  that  the  High  Com- 
missioners appointed  by  Queen  Elizabeth  should  have  no 
power  to  "  adjudge  any  matter  or  cause  to  be  heresie,  but 
only  such  as  have  heretofore  been  determined,  ordered,  or 
adjudged  to  be  heresie,  by  the  authority  of  the  Canonical 
Scriptures,  or  by  the  first  four  General  Councils,  or  any 
"  of  them,  or  by  any  other  General  Council  wherein  the 
"  same  was  declared  heresie  by  the  express  and  plain  words 
'^  of  the  said  Canonical  Scriptures,  or  such  as  hereafter  shall 
be  ordered,  judged,  or  determined  to  be  heresie,  by  the 
High  Court  of  Parliament  of  this  realm,  with  the  assent 
"  of  the  Clergy  in  their  Convocation  "  (x). 

The  International  character  of  these  General  Councils 
is  nowhere  moreforcibly  stated  than  in  the  work  of  a  cele- 
brated English  divine : — 


''  Synodic!  canones  qui  recti  sunt,  collectiones  stmt  ex  generalibus  legis 
divinsB  pronuntiatis,  ad  ea,  quae  occurrunt,  aptatse  ;  hi  quoqiie  aut  mon- 
Btrant,  quod  divina  lex  preecipit,  aut  ad  id,  quod  Deus  suadet,  hortantur. 
Et  hoc  vere  Ecclesiae  Christianse  e^t  oilicium,  ea  quse  sibi  a  Deo  tradita 
sunt  tradere  et  eo  quo  tradita  sunt  modo." — De  J.  B.  et  P,  {Pt'oleg.)  61. 

(t)  "  Sancimus  igitur,  \dm  legum  obtinere  sacros  ecelesiasticos  canonea 
in  Sanctis  quatuor  synod  is  expositos  vel  confirmatos,  hoc  est  in  Nicsena 
trecentorum  decern  et  octo,  et  in  Gonstantinopolitana  centum  quinqua^ 
ginta  sanctorum  patrum,  et  in  Ephesina  prima,  in  qua  Nestorius  condem- 
natus  est,  et  in  Chalcedonensi,  in  qua  Eutyches  cum  Nestorio  anathemate 
percussus  est.  Prsedictarum  enim  sacrarum  synodorum  et  dogmata  at 
sacras  scripturas  suscipimus,  et  canones  tanquam  leges  observamus." — 
Kov,  cxxxi.  1. 

(u)  Decret,  I.  Dist.  xv.  c.  i.  s.  I,  et  vide  c.  ii. 

(x)  1  EUz,  c.  L  8.  36. 
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"  Now  as  there  is  great  cause  of  communion^  and  con- 
sequently of  laws,  for  the  maintenance  of  communion 
amongst  nations^  so,  amongst  nations  Christian,  the  like 
"  in  regard  even  of  Christianity  hath  been  always  judged 
"  needful.  And  in  this  kind  of  correspondence  amongst 
"  nations,  the  force  of  General  Councils  doth  stand.  For, 
"  as  one  and  the  same  Law  Divine,  whereof  in  the  next 
"  place  we  are  to  speak,  is  unto  all  Christian  Churches  a 
"  rule  for  the  chiefest  things,  by  means  whereof  they  all  in 
"  that  respect  make  one  Church,  as  having  all  but  one  Lord, 
"  one  faith,  and  one  baptism  (y),  eo  the  urgent  necessity  of 
"  mutual  communion  for  preservation  of  our  unity  in  these 
*'  things,  as  also  for  order  in  some  other  things  convenient 
"  to  be  everywhere  uniformly  kept,  maketh  it  requisite  that 
"  the  Church  of  God  here  on  earth  have  her  laws  of  spiritual 
"  commerce  between  Christian  nations — laws,  by  virtue 
*'  whereof  all  Churches  may  enjoy  freely  the  use  of  those 
"  reverend,  religious,  and  sacred  consultations,  which  are 
"  termed  Councils  General.  A  thing  whereof  God*8  own 
*'  blessed  Spirit  was  the  Author  (z) ;  a  thing  practised  by 
**  the  holy  Apostles  themselves ;  a  thing  always  afterwards 
"  kept  and  observed  throughout  the  world ;  a  thing  never 
"  otherwise  than  most  highly  esteemed  of,  till  pride,  ambi- 
"  tion,  and  tyranny  began,  by  factious  and  vile  endeavours, 
"  to  abuse  that  Divine  intention  unto  the  furtherance  of 
''  wicked  purposes.  But,  as  the  just  authority  of  civil  courts 
"  and  parliaments  is  not  therefore  to  be  abolished,  because 
"  sometimes  there  is  cunning  used  to  frame  them  according 
"  to  the  private  intents  of  men  over-potent  in  their  common- 
"  wealth,  so  the  grievous  abuse  which  hath  been  of  Councils 
"  should  rather  cause  men  to  study  how  so  gracious  a  thing 
may  again  be  reduced  to  that  first  perfection,  than  in 
regard  of  stains  and  blemishes,  sithence  growing,  be  held 
"  for  ever  in  extreme  disgrace.  To  speak  of  this  matter  as 
"  the  cause  requireth,  would  require  very  long  discourse. 

(y)^Ephe8,  iv.  5,  («)  Act9  xv,  28. 
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All  I  will  presently  say  is  this,  whether  it  be  for  the  find- 
ing out  of  anything  whereunto  Divine  Law  bindeth  us, 
but  yet  in  such  sort  that  men  are  not  thereof  on  all  sides 
resolved  ;  or  for  the  setting  down  of  some  uniform  judg- 
ment to  stand  touching  such  things,  as  being  neither  way 
^'  matters  of  necessity,  are  notwithstanding  offensive  and 
"  scandalous,  when  there  is  open  opposition  about  them ;  be 
"  it  for  the  ending  of  strifes,  touching  matters  of  Christian 
"  belief,  wherein  the  one  part  may  seem  to  have  probable 
cause  of  dissenting  from  the  other ;  or  be  it  concerning 
matters  of  polity,  order,  and  regiment  in  the  Church,  I 
nothing  doubt  but  that  Christian  men  should  much  better 
"  frame  themselves  to  those  heavenly  precepts  which  our 
"  Lord  and  Saviour  with  so  great  instancy  gave  (a),  as  con- 
'*  ceming  peace  and  unity,  if  we  did  all  concur  in  desire  to 
**  have  the  use  of  ancient  Councils  again  renewed,  rather 
'^  than  these  proceedings  continued,  which  either  make  all 
contentions  endless,  or  bring  them  to  one  only  determina- 
tion, and  that  of  all  other  the  worst,  which  is  by  sword  " 

(4). 

It  is  manifest,  however,  that  these  Western  Councils  had 

become,  at  the  time  of  the  deposition  of  Frederic,  mere  in- 
struments for  extending  the  power  and  avenging  the  quarrels 
of  the  See  of  Rome. 

CCCVIII.  In  some  sense,  too,  it  may  be  observed  that  the 
Universities  of  Europe  have  been  considered  the  expositors 
of  International  Ecclesiastical  Law.  Philip  III.  of  France 
invoked  the  aid  of  the  University  of  Paris  in  his  contest 
with  Pope  Boniface  VIII.,  and  compelled  the  members  of 
that  learned  society  to  examine  into  the  pretensions  of  the 
Pope  ;  and  it  is  remarked  by  Spittler  (c)  that  a  more 
dangerous  enemy  to  the  Papacy  could  not  have  been  aroused, 
inasmuch  as  at  that  period  Universities  were  indignant  with 


(a)  John  xiv.  27. 

(b)  Hooker y  JEcclesiasticai  Polity f  b.  i.  ch.  10,  §  14. 

(c)  Qetchichte  des  Papstthums  (1828),  p.  172. 
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the  Pope,  on  account  of  the  privileges  which  he  had  accorded 
to  the  Mendicant  Orders,  and  which  trenched  upon  the 
academical  rights.  The  Universities  were  also  resorted  to 
by  Henry  VIII.,  at  the  suggestion  of  xCranmer,  to  obtain 
the  much  desired  divorce  from  his  innocent  wife  ;  and  after 
the  lapse  of  nearly  three  centuries,  by  Mr.  Pitt,  in  order  to 
ascertain  what  the  opinions  of  Roman  Catholics  were  as  to 
the  alleged  conflict  between  their  allegiance  to  the  Pope  and 
to  their  temporal  Sovereign,  previously  to  the  removal  of 
their  civil  disabilities  in  England  (d). 

CCCIX,  To  return,  however,  to  the  task  of  tracing  the 
continuous  development  of  the  claims  of  Papal  authority 
over  independent  States. 

The  connection  between  France  and  Rome,  which,  before 
the  tenth  century,  had  been  so  intimate,  and  which  after 
that  period  had  been  exchanged  for  the  alliance  of  Germany, 
was  again  renewed  after  the  quarrel  with  the  race  of  Hohen- 
staufen. 

Various  Popes,  as  has  been  stated,  had  taken  refuge  in 
France  since  the  reign  of  the  Emperor  Henry  IV. ;  and  at 
the  time  when  Frederic  II.  was  dethroned,  St.  Louis  reigned 
in  France.  But  the  grandchild  of  St.  Louis  was  by  no  means 
disposed  to  submit  to  the  authority  which  the  Popes  had 
claimed  in  Germany. 

Philip  IV.  (the  Handsome)  discovered  the  necessity  of 
taxing  his  clergy  as  well  as  his  laity,  in  order  to  defray  the 
expenses  of  his  wars  with  Edward  I.  of  England. 

The  Third  (e)  (1179)  and  Fourth  (/)  (1215)  Councils  of 
Lateran  had  laid  down  the  principle  that  the  State  had  no 
authority  whatever  over  the  property  of  the  Church. 

Boniface  VIII.  sought  to  enforce  this  maxim  against 
Philip  IV.  in  a  Decretal  fulminated  in  1296,  which  certainly 
begins  with  the  assertion  of  a  very  unconciliating  proposition  : 
''  Clericis  Laicos  infestos  oppido  tradit  antiquitaSy  quod  et 


(rf)   Vide  pott,  (e)  Can.  19.  (/)  Can.  44. 

VOL.  II.  0  0 
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^^  prsesentium  experimenta  temporum  manifeste  declarant^ 
'^  dum  suis  finibus  non  contenti  nituntur  in  vetitum^  ad 
'^  illicita  fraena  relaxant,  nee  prudenter  attendunt^  quam  sit 
eis  in  Clericos  EccleBiasticasve  personas  et  bona  interdicta 
potestas  '*  (g).  It  went  on  to  declare  that  all  secular 
authorities  imposing,  and  all  spiritual  authorities  payings 
a  ny  taxes  (it must  be  assumed,  according  to  the  defenders 
of  the  Decretals,  to  speak  only  of  new  taxes),  without  thq 
authority  of  the  Holy  See,  should  incur  excommunication 
ipso  factoy  from  which  they  should  not  be  relieved  even  in 
articulo  mortis^  without  the  special  licence  and  authority  of 
the  Pope,  '^  cum  nostras  intentionis  existat,  tam  horrendum 
^'  secularium  potestatum  abusum  nuUatenus  sub  dissimula- 
*'  tione  transire." 

CCCX.  In  A.D.  1304,  Benedict  XL,  the  gentle  succes- 
sor of  the  arrogant  Boniface,  by  a  Decretal  beginning 
"  Quod  olim  *'  (A),  &c.,  took  away  the  punishment  from  the 
clergy  who  payed  new  taxes,  provided  that  they  had  first 
deliberated  in  synod,  and  agreed  that  the  tax  was  imposed 
on  account  of  necessity,  or  for  the  general  good ;  and  even 
in  that  case  the  Pope  was  to  be  first  consulted. 

CCCXI.  Boniface  VIII.,  by  the  Bull '' Ausculta  FiU;' 
further  explained  to  Philip  the  Handsome  that  he  and  all 
other  Kings  were  subject  to  the  Pope,  and  set  before  him 
many  of  his  offences,  especially  his  debasing  the  coin  of  his 
realm,  and  finally  advised  him  to  make  peace  with  the  Church 
and  prepare  for  an  expedition  to  the  Holy  Land.  The 
text  of  Scripture  upon  which  the  Pope  chiefly  relied  was 
this  passage  in  Jeremiah  (i.  10.) : — *  See  I  have  this  day 
set  thee  over  the  nations,  and  over  the  kingdoms,  to  root 
out  and  to  pull  down,  and  to  destroy,  and  to  throw  down, 
to  build,  and  to  plant."  The  next  step  of  Boniface  was  to 
call  a  Council  at  Rome,  and,  in  1302,  to  promulgate  the 


{g)  Sexti  Decret.  1.  3,  t.  23,  c.  iii. 

(h)  Extravag,  Comm,  h  8,  t.  xiii.  De  Immunitate  JEcclesiarum, 
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famous  Decretal  beginning  "  Unam  Sanctam  "  (t),  in  which, 
after  setting  forth  various  texts,  one  from  the  Canticles  (;), 
one  from  the  Psalms  (k),  and  especially  "  Feed  my  sheep  " 
from  St.  John's  Gospel,  and  observing,  by  the  way,  that  if 
the  Greeks  or  any  other  persons  denied  that  they  were  under 
the  care  of  St,  Peter's  successor,  it  was  clear  that  they  were 
not  Christ's  sheep,  as  there  was  but  one  shepherd  and  one 
sheepfold,  the  Pope  proceeded  with  the  following  unquali- 
fied averment  of  the  entire  and  unquestionable  subjection 
of  all  the  temporal  power  to  See  of  Rome  :  — 

^'  In  hac  ejusque  potestate  duos  esse  gladios,  spiritualem 
"  videlicet    et  temporalem,    Evangelicis   dictis  instruimur. 
'*  Nam    dicentibus     Apostolis,    Ecce   gladii    duo    hie:    in 
"  Ecclesia  scilicet,  cum  Apostoli  loquerentur,  non  respondit 
Dominus  nimis  esse,  sed  satis.     Certe,  qui  in  potestate 
Petri  temporalem  gladium  essenegat,  male  verbum  attendit 
Domini  froterentisy  Converte  ffladium  tuum  invaginam(J). 
"  Uterque  ergo  est  in  potestate  Ecclesiae,  spiritualis  scilicet 
"  gladius  et  materialis.     Sed  is  quidem  pro  Ecclesia,  ille  vero 
'*  ab  Ecclesia  exercendus.     Ille  Sacerdotis,  is  manu  Regum 
^'  et  militum,  sed  ad  nutum  et  patientiam  Sacerdotis.  Oportet 
^^  autem  gladium  esse  sub  gladio,  et  temporalem  auctoritatem 
"  spirituali  subjici  potestate.     Nam  cum  dicat  Apostolus  : 
'*  Non  est  potestas  nisi  a  Deo  ;  qu<B  autem  sunt,  a  Deo  ordi" 
''  nat(B  sunt  (m)  ;  non  autem  ordinate  essent,nisi  gladius  esset 
^*  sub  gladio,  et  tanquam  inferior  reduceretur  per  alium  in 
"  suprema.  .  .  .  .  .  ... 

^^  Porro  subesse  Romano  Pontifici  omni  humansB  creaturte 
"  declaramus,  dicimus,  definimus  et  pronunciamus  omnino 


(i)  JExtravaff.  Cotnm,  1.  1,  t.  viii.  De  Majoritate  et  Obedientia,  "  Unam 
sanctam  Ecclesiam,"  &c. 

(j)  **  My  dove,  my  widefiled,  is  but  one ;  she  is  tbe  only  one  of  her 
moUier,  she  is  the  choice  one  of  her  that  bare  her." — Cmitic,  vi.  9. 

(k)  **  Deliver  my  soul  from  the  sword,  and  my  darling  from  the  power 
of  the  dog." — /Vfl/m  xxii.  20. 

(/)  St.  Matthew  xxvi.  62. 

(m)  Romans  xiii.  1. 

c  g  2 


it 
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*^  esse  de  necessitate  salutis.     Dat.    Laterani,  Pontificatus 
"  nostri  anno  8  "  (n). 

CCCXII.  As  Benedict  XI.  had  softened  the  '*  Clericis 
*'  Laicos  "  of  Boniface  by  the  subsequent  constitution  "  Quod 
"  o/im,"  so  the  successor  of  Benedict,  Clement  V.,  being  still 
more  devoted  to  France,  hastened  to  take  off  the  edge  of 
«  Unam  sanctam  "  by  the  Bull  "  Meruit''  (1^06)  (o),  which 
declared  that  "  Unam  sanctam  "  did  not  subject  France  more 
to  Rome  than  it  had  been  subjected  before,;  that  no  prejudice 
to  royal  or  national  rights  was  intended,  and  that  all  the  re- 
lations of  France  to  Rome  should  be  considered  ^'  in  eodem 
"  esse  statu  quo  erant  ante  definitionem  praefatam." 

CCCXIII.  In  1311,  Clement  V.,  in  the  Bull  which 
begins  "  Romani  Principes  "  (/?),  and  which  is  inserted 
among  the  Clementine  Constitutions  in  the  Corpus  Juris 
Canonici,  declares  in  the  most  express  terms,  that  the 
examination  and  approbation  of  the  fitness  of  the  electors' 
choice,  as  well  as  the  Coronation  of  the  Emperor  at 
Rome,  belongs  ^'  eidem  Ecclesiae,  quae  a  Graecis  impe- 
rium  transtulit  in  Germanos ; "  also,  that  the  oath  taken 
by  the  Emperor  was  not  merely  one  which  bound  him  to 
protect  and  defend  the  Pope,  as  the  Emperor  Henry  VII. 
at   this   time   contended,  and    which   contention,  '*  si  sub 


(n)  This  Decretal,  too,  actually  finds  a  modern  champion  in  PhiUippa, 
who  observes  that  "  its  object  was  to  develope  dogmatically,  upon  general 
principles,  the  relation  between  Church  and  State  "  (pp.  26,  26)  ;  that  it 
contained  nothing  new,  but  a  recapitulation  of  maxims  enunciated  by 
former  Popes  and  Fathers  of  the  Church  (pp.  256-259) ;  that  it  contained 
merely  a  logical  conclusion  from  undoubted  premises  (pp.  259,  260). — 
B.  iii.  Kirchenrecht, 

WaUeVy  however,  mentions  it  with  sorrow  and  shame. — Kirchenrecht, 
8.  41. 

Packmann  considers  it  as  dogmatical  only,  but  does  not  defend  it. — 
Kirchenrechty  i.  169,  note. 

(o)  Extrav.  Comm.  1.  5,  t.  7,  c.  ii. :  "Meruit  clarissimi  Filii  nostri 
Philippi,  Regis  Francorum  iilustris,  sincera  affectionis  ad  nos  et  Ecclesiam 
Romanam  mtegrita9y'  &c.— enough  to  have  roused  Boniface  from  the 
grave. 

(p)  Clemmt,  1.  ii.  t.  ix.  De  Jurejurando, 
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*'  dissimulatione  pertranseat,  vel  silentio  pallietur,  posset  in 
*' magnum  et  evidens  praBJudicium  Rom.  Ecclesiae  redun- 
"  dare ;  "  and  therefore  the  Pope  decreed,  in  plain  terms, 
that  the  oath  was  one  of  feudal  allegiance  and  vassalage, 
like  that  of  the  King  of  Naples,  "  cum  ipsi  Reges 
^^  ejusdem  Ecclesiae  specialissimi  filii,  sibi  juramento 
*^  fidelitatis,  et  alias  multicipliciter  essent  adstricti,"  and  that 
by  it  he  was  bound  to  extirpate  all  heretics  and  schismatics ; 
never  to  enter  into  any  relation  and  confederation  with 
any  one  "  communionem  Catholicae  fidei  non  hsibente,  aut 
"  cum  aliquo  alio  praefatae  Ecclesiae  inimico,  vel  rebelli,  seu 
"  eidem  manifeste  suspecto ; "  and  to  maintain  the  whole 
property  and  jurisdiction  of  the  Roman  Church  intact  and 
secure,  and  to  abstain  from  injuring  any  vassal  belonging 
to  it.' 

CCCXIV.  The  same  Pope  followed  up  this  decree  by 
another  beginning  "  Pastoralis  "  (y),  in  which,  annulling 
the  procedure — a  very  unjust  one,  it  must  be  admitted — of 
Henry  against  Robert,  King  of  Naples,  his  Holiness  ex- 
presses his  unlimited  and  illimitable  authority  over  all  king- 
doms as  follows : — "  Nos  tam  ex  superioritate,  quam  ad 
"  imperium  non  est  dubium  nos  habere,  quam  ex  po testate, 
"  in  qua  (vacante  imperio)imperatori  succedimus ;  et  nihilo- 
''  minus  ex  illius  plenitudine  potestatis,  quam  Christus,  rex 
regum  et  dominus  dominantium  nobis,  licet  immeritis,  in 
persona  beati  Petri  concessit,  sententiam  et  processus  omnes 
praedictos,  et  quidquid  ex  eis  secutum  est,  vel  occasione 
"  ipsorum,  de  fratrum  nostrorum  consilio  declaramus  fuisse 
*'  ac  esse  omuino  irritos  et  inanes,  nullumque  debere  aut 
"  debuisse  sortiri  effectum." 

CCCXV.  After  Henry's  death,  which  happened  shortly 
afterwards,  John  XXII.,  the  successor  of  Clement,  issued 
(1316)  a  Bull  beginning  ''  Si  Fratrum''  (r),  and  duly 
inserted  in  the  Extra vagantes  of  the  Corpus  Juris  Canonici, 
wherein  he  asserted  respecting  the  government  of  the  empire, 

(q)  Clement,  1.  ii.  t.  xi.  c.  2.     De  Sententia  et  rejtidicat.a. 

(r)  Extravag,  Joan,  XXII.  t.  v.  Ne  sede  vacante  aliquid  innovetur. 
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''  cum  in  illo  ad  secularem  judicem  nequeat  haberi  recursus, 
"  ad  summum  Pontificem^  cui  in  persona  beati  Petri  terreni 
"  simul  et  coelestis  Imperii  jura  Deus  ipse  commisit ;  "  there- 
fore all  persons  pretending  to  any  authority  not  conferred 
by  the  Pope  were  excommunicated^  all  their  acts  and  con- 
tracts made  void^  and  all  who  obeyed  them  were  subjected 
to  the  like  punishment. 

CCCXVI.  The  Extravagant  De  Consuetudine  (s)  of 
John  XXII.9  at  Avignon^  in  a.d.  1322,  appears  to  crown 
the  pillar  of  Papal  pretensions,  while  it  bears  directly 
upon  a  most  important  point  of  International  Law.  It> 
begins  by  the  assertion  that  the  Pope  is  placed  by  God 
over  all  kingdoms  and  nations  ;  it  represents  that  the  Pope 
cannot  personally  perambulate  all  countries,  therefore  he 
must  have  lieutenants  or  legates  to  supply  his  place  and  ex- 
ercise his  power  over  the  people  committed  to  him  ;  that  some 
nations  have  said  that  legates  could  not  be  sent  to  them 
against  their  will ;  that  they  have  a  customary  right  to  re- 
ject them  ;  that  there  is,  however,  no  such  right,  but  that 
the  attempt  to  exercbe  it  draws  down  immediate  excom- 
munication upon  the  whole  country. 

The  words  of  the  Bull  should   be  carefully  studied. 

^'  Super  gentes  et  regna  Romanus  Pontifex  a  Domino 
"  constitutus,"  &c. 

"  Qui  vero  de  caetero  super  prsedictis  dictos  Legates,  aut 
^^  etiam  Nuntios,  quos  ad  quascunque  partes  pro  causis  qui- 
"  buslibet  sedes  ipsa  transmiserit,  prsesumpserint  impedire, 
'^  ipso  facto  sententiam  excommunicationis  incurrant.  Regna, 
**  terrae  et  loca  quaelibet  subjecta  eisdem,  tamdiu  sint  eo  ipso 
''  Ecclesiastico  supposita  interdicto,  quamdiu  in  hujusmodi 
*'  conturaacia  duxerint  persistendum.  Non  obstantibus  qui- 
"  buslibet  indulgentiis,  aut  privilegiis,  Imperatoribus  ac  Re- 
^*  gibus,  seu  quibuscunque  modis,  tenoribus  et  formis  a  sede 
'^  ipsa  concessis,  quae  contra  praemissa  nuUis  volumus  sufira- 
'•  gan. 


{$)  Extravag.  Comm,  1.  i.  t.  i.  c.  1. 
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CCCXVII.  The  authority  shown,  from  the  foregoing 
extracts  "tf  the  Canon  Law,  to  have  been  claimed  and  ex- 
ercised by  the  Popes,  has  long  ago  been  pronounced  by  the 
voice  of  International  and  Public  Law  to  be  altogether 
irreconcileable  with  the  peace  and  independence  of  nations. 

Nevertheless  it  is  important,  and  especially  at  the  present 
time,  to  show  what  claims  have  been  made,  what  authority 
has  been  exercised,  by  the  Roman  See.  For  this  authority 
has  never  been  distinctly  repudiated  by  the  successors  of 
the  Popes  who  actually  exercised  it ;  it  still  forms  a  part  of 
the  body  of  Canon  Law,  taught  as  the  jurisprudence  of  the 
Roman  Church,  however  rejected  by  national  Churches  of 
that  communion.  Two  hundred  years  and  more  after  these 
edicts  were  promulgated,  able  advocates  were  found  to  defend, 
under  the  sanction  and  patronage  of  the  Roman  See,  the 
literal  meaning  and  the  full  extent  of  their  provisions. 

In  the  year  1729  the  Neapolitan  Government  interfered, 
by  royal  edict,  to  prevent  a  service  being  celebrated  in 
honour  of  Gregory  VII.  (Hildebrand),  in  which  his  deposi- 
tion of  the  Emperor  Henry  IV.  was  commemorated  and 
extolled  as  a  lawful  exe  rcise  of  Papal  power  (^).  At  this  day, 
even  in  France,  men  of  no  mean  ability  are  found  to  maintain 
that  these  decrees  admit  of  a  merely  spiritual  and  a  per- 
fectly defensible  interpretation.  Some  writers  are  found  to 
admit  that  they  can  only  receive  a  temporal  interpretation, 
but  that  they  are,  nevertheless,  perfectly  justifiable  (m). 

{t)   Vide  post, 

(u)  "  When,  then,  we  find  a  sovereign  Pontiflf  judging,  condemning, 
and  deposing  a  secular  Prince,  releasing  his  subjects  from  their  obligation 
to  obey  him,  and  authorizing  them  to  choose  them  another  King,  we  may 
regret  the  necessity  for  such  extreme  measures  on  the  part  of  the  Pontiff, 
but  we  see  in  them  only  the  bold  and  decided  exercise  of  the  Jegitimate 
authority  of  the  spiritual  power  over  the  temporal ;  and  instead  of  blush- 
ing for  the  chief  of  our  religion,  or  joining  our  voice  to  swell  the  clamour 
against  him,  we  thank  him  with  our  whole  heart  for  his  fidelity  to  Christ, 
and  we  give  him  the  highest  honour  that  we  can  give  to  a  true  servant 
of  God  and  benefactor  of  mankind.  It  is  not  the  sainted  Hildebrand, 
nor  the  much-wronged  Boniface,  that  we  feel  deserves  our  apology  or  our 
indignation,  but  Henry  of  Germany  and  Philip  the  Fair  of  France." — 
Daily  Telegraph  Newspaper ,  October  1853. 
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When  the  great  Portuguese  canonist,  Barbosa^  in  the  early 
part  of  the  seventeenth  century,  endeavoured  to  show  that  the 
"  Unam  sanctam,^^  &c  ,  had  only  a  */?zriVMa/ signification,  he 
was  obliged  to  confess  that  he  was  combating  the  contrary 
opinion  of  almost  every  expositor  of  the  Canon  Law  (jr). 

Nor,  indeed,  is  the  controversy  of  much  consequence,  for 
the  same  author  admits  that,  though  the  Pope  has  no  direct 
power  in  temporal  matters,  yet  he  has  it  "  casualiter  et  i/irfi- 

recte  in  or  dine  ad  spiritualia,  quoties  scilicet  ad  spirituale 

forum  fuerit  necessaria ;  "  and  he  consistently  maintains  (y) 
that  the  deposition  of  the  German  Emperore,  the  transference 
of  their  kingdoms  to  others,  the  abrogation  of  civil  laws  in 
any  way  adverse  to  spiritual  good,  the  donation  of  infidel 
countries  to  Portugal  and  Spain,  were  perfectly  legitimate 
acts  of  Papal  supremacy  (z).  It  is  much  in  the  same  spirit 
that  modem  Ultramontane  writers  (a)  write  and  act  at  the 


(x)  "  Nee  etiam  nos  deterrent  pleraque  jura,  qua  juxta  omnium  fere 
Docforum  mentem^  Bummo  Pontifici  tribuere  videntur  secularem  potesta- 
tern,  ut  in  cap.  i.  distinctio  22 j  et  in  Extrmmg.  Unam  sanctamy''  8fc, — De 
Off.  et  Pot.  Episcopiy  p.  110,  t.  iii.  c.  2. 

"  II  n'est  pas  vrai  que  les  Papes  aient  jamais  pr^tendu  la  toute-pui»- 
sauce  tetnporkle.*' — De  Maistre,  Du  Pape,  c.  vii.  Walter,  however,  says, 
with  praiseworthy  love  of  truth,  *'  Geiptlose  Schriftsteller,  wie  sie  auch 
andere  Hofe  erzeugen,  griiudeten,  gefallig  gegen  die  herrscheiiden  Um- 
stande,  Forderungen  und  Syeteme  auf  das,  was  aus  freier  lluldigung 
hervorgegangen,  nur  durch  Weisheit  nnd  Masaigung  erhalteu  werden 
konnte.  Die  Papste  erlangten  vom  Kaiser  einen  wahren  Lehnseid,  von 
der  weltlichen  Gewalt  die  unbedingte  Unterwiirfigkeit  unter  die  Qeistliche. 
Da  wendeten  sich  die  Fiirsten  und  Volker  von  ihneu  ab,"  u.8.w. — 
Kirchenrecht,  Abschn.  41. 

Sir  George  Bowyer  also  admits  that  the  Decretals,  as  well  as  the  other 
works  composing  the  Corpus  Juris  Canonici^  contain  passages,  decisions, 
and  principles  tending  to  establish  tlie  authority  of  the  Popes  over  the 
temporal  civil  rights  of  Kings  and  States — *'  a  dcxitriue  contrary  to  the 
public  law  of  Europe,  and  indeed  not  maintained  by  the  Roman  Church, 
though  it  has  been  asserted  by  individual  doctors/' — \^h  Reading,^.  164. 

(;/)  De  Off.  et  Pot.  Episcopi^  ih.  p.  111. 

(s)  r.  2,  passim.  De  pmnaia  EcclesuB  Romanee  super  omneSf  et  de  su- 
premn  summi  Pontif.  potentate  in  universum  orbem.  The  work  is  dedicated 
to  Urban  VIII.  (1628). 

(a)  Packmannf  133. 
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present  time.  These  Decretals,  it  must  be  remembered,  were 
enacted  by  an  authority  which  a  large  and  a  most  devoted 
portion  of  Komanists  hold  to  be  infallible.  They  are 
taught  in  books,  ancient,  mediaeval,  and  modern,  dedicated 
to  Popes,  and  published  under  Papal  sanction.  They  are 
defended  at  this  day  by  various  learned  writers  and  com- 
mentators as  having  a  spiritual  character  only ;  by  others 
as  being  a  proper  exertion  of  authority  at  the  time.  The 
question  arises,  have  they  ever  been  repudiated  by  the 
authority  which  enacted  them  f — are  the  teachers  of  Canon 
Law  at  Rome  ordered  to  declare  that  they  are  obsolete,  and 
that  they  were  or  are  contrary  to  the  rights  of  nations  ? — 
are  there  any  editions,  published  by  authority,  in  which  these 
passages  are  omitted,  explained,  or  censured  ? — have  they 
ever,  like  the  bad  laws  of  civil  States,  been  repealed  ?  Till 
these  questions  can  be  answered  in  the  affirmative,  the 
Grovernors  of  States,  who  see  the  present  state  of  revived 
Uitramontanism,  must  superintend  with  vigilance  and  jealousy 
the  promulgation  of  the  Canon  Law  in  their  dominions, 

It  also  has  been  said,  both  by  the  infidel  philosopher  and 
by  the  Ultramontane  divine  {b),  that  this  authority,  at  the 
time  of  its  promulgation  and  exercise,  was  eminently  bene- 
ficial to  the  world ;  that  the  spectacle  of  princes  and  nations 
submitting  their  quarrels  to  the  arbitration  of  the  chief 
minister  of  the  Gospel  of  Peace,  was  one  which  the  bloody 
wars  of  later  times  have  given  Christendom  good  reason  to 
regret;  that  a  perfect  tribunal  of  International  Law  was 
established  in  the  Vatican,  and  the  only  common  judge, 
which  independent  nations  could  acknowledge,  was  presented 
in  the  person  of  the  Pope.  Nor  can  it  be  denied  that  this 
authority  often  protected  the  oppressed,  humbled  the  op- 
pressor, stayed  the  shedding  of  blood,  cherished  peace,  and 

(6)  iJe  Maistrey  249,  citing  Voltaire. 

"  Quando  Gregorio  bandiva  1'  anatema  contro  gl*  infami  fautori  della 
tratta  dei  Negri,  chi  non  vede  che  la  coicienza  cosmopolitica  del  summo 
sacerdozio  gli  animava  il  petto  e  la  lingua  ?  " — Gioberti,  Delia  Eifomu 
Cartel.     Ff'ammenti,  Ixiii.  p.  110;  see  too  p.  118. 
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prevented  war,  at  a  period  when  the  barbarous  manners  and 
savage  passions  of  men  would  have  yielded  to  no  other  in- 
fluence (c),  '*  It  is  impossible,"  says  a  late  very  learned 
and  accomplished  dignitary  of  the  English  Church,  "  to  con- 
"  ceive  what  had  been  the  confusion,  the  lawlessless  (rf),  the 
^'  chaotic  state  of  the  Middle  Ages  without  the  mediaeval 
'"  Papacy."  Nevertheless,  experience  and  history  demon- 
strate that  this  authority  was  one  which  no  mortal  hands 
were  made  to  wield.  Had  the  practice  corresponded  with 
the  theory  of  this  great  tribunal,  it  is  conceivable  that  the 
foundation  of  its  manifestly  beneficial  authority  might  never 
have  been  scrutinised.  But  for  such  a  tribunal,  the  most 
perfect  disinterestedness,  the  most  entire  freedom  from  the 
suspicion  of  ambition,  personal  and  pontifical,  the  most 
unspotted  character,  the  most  innocent  unworldly  life,  the 
most  ardent  love  of  justice,  the  most  fearless  disregard  of 
persons,  were  indispensably  and  perpetually  requisite.  It 
was  not  enough  that  some  of  these  qualities  should  be  pos- 
sessed, or  that  some  Pontiffs  should  possess  them ;  there  must 
be  a  security  that  none  but  those  who  possessed  them  should 
ever  be  placed  upon  the  judgment-seat  of  the  world.  But 
an  Italian  Sovereign,  mixed  up  with  the  quarrels  of  his 
neighbours,  seeking  the  aggrandisement  of  his  own  terri- 
tories, relying  for  his  claim  upon  forged  credentials,  found- 
ing his  authority  upon  false  decretals,  at  one  time  the  instru- 
ment of  the  ambition  of  Grermany,  at  another  of  France, 
residing  at  Avignon,  contending  with  a  rival  Pope  at  Rome 

(c)  "Ds  exerc^rent  une  dictafure  salutaire,  qui  laissa  respirer  les 
peuples,  et  pr^para  la  renaissance  de  Tordre  social.  Mais  les  exemples 
qui  seraient  tir^s  d*un  6tat  des  choBesesserUielleynent  transitoire,  ne  sauraient 
l^itimer  des  pretentions  inconciliables  avec  le  but  et  la  nature  dee  soci^t^ 
civiles,  le  veritable  esprit  de  I'Eglise  et  sa  mission  divine." — Discaurt,  4'^., 
par  F,  Portalis,  Introd.  vi.    Paris,  1845. 

De  Maistre,  203,  204,  265. 

(rf)  Milman's  History  of  Latin  Christianity^  vol.  i.  p.  430 ;  "  and  (he 
adds)  of  the  mediaeval  Papacy,  the  real  father  is  Gregory  the  Great.**  But 
thb  is  perhaps  rather  too  broadly  stated ;  at  least,  it  should  be  remem- 
bered that  he  strongly  protested  against  the  virtual  absorption  of  all  the 
Episcopates  into  one.    His  Papacy  extended  from  690  to  604  a.d. 
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who  possessed  apparently  equal  credentials,  fighting  like 
Julius  II.,  infamous  beyond  expression  like  Borgia,  worldly 
and  luxurious  like  Leo,  and  in  much  later  times  refusing 
to  recognise,  as  in  the  case  of  Prussia  and  Spain,  the 
Sovereigns  chosen  by  the  constitutional  law  of  independent 
kingdoms,  such  a  Sovereign  was  palpably  unfit  to  be  the 
unappellable  dispenser  of  International  Law.  It  became 
evident  that  the  unquestionable  virtues,  the  sanctity  of 
morals,  the  great  abilities  of  many  Pontiffs,  could  not  cure 
the  inherent  defects  in  the  tribunal  itself. 

Then  came  the  time  when  the  credentials  of  this  super- 
human authority  were  demanded  and  investigated.  A  few 
isolated,  if  not  distorted,  texts  of  Scripture  were  not  suf- 
ficient to  countervail  the  silence,  much  less  the  contrary 
practice  of  primitive  antiquity ;  and  the  modem  theory  of 
development,  so  much  used  in  our  days,  for  different  pur- 
poses, both  by  the  Infidel  and  the  Ultramontanist^  was  not 
yet  developed. 

CCCXVIII.  That  there  should  be  some  authoritative 
repudiation  of  the  portions  of  the  Canon  Law  which  we  have 
been  considering,  appears  the  more  necessary,  when  it  is 
remembered  that,  as  late  as  the  year  1773,  some  of  the 
most  extravagant  claims  of  the  Papacy  were  formally  pro- 
mulgated in  the  Bull  which  is  entitled  In  Ccena  Domini, 
and  is  also  known  as  Pastor alis,  and  which  at  one  time 
greatly  disturbed  the  peace  of  Europe. 

CCCXIX.  The  Bull  (e)  called  In  Ccena  Domini  was 
published  at  Rome  every  Holy  Thursday. 


(e)  Flmry^  Hist.  eccUs.  t.  xxxir.  1.  169,  8.  22. 

D.  de  Afaillane,  i.  pp.  376,  377.  Tins  author,  writiDg  in  1770,  mentions 
the  Bull  as  being  annually  published — "qu'on  public  aujourd'hui." 

Leber,  Pieces  r datives  d  VHistoire  de  France,  t.  iii.  p.  302. 

Van  Espen,  Tract,  de  Promulg,  St.  Ecclee.  par.  3,  cap.  2,  2. 

Heiffenstuel,  Jus.  Canon.  Univ.  y.  c.  5. 

Giannone,  1st.  di  Napoli^  1.  33,  cc.  3,  4,  6,  6. 

Thuani,  Historiarum  sui  Temporis  (ed.  Londini,  1733).  T.  ii.  673, 674, 
Bull  In  Coma  Domini,  promulgated  by  Pius  V. ;  forbidden  by  Philip ; 
evaded  by  Venice. 
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It  is  a  maxim  of  Ultramontane  canonists^  at  variance  with 
the  general  doctrine  of  the  Civil  and  Canon  Law^  that  what 
is  published  at  Rome  is  published  all  over  the  world ;  conse- 
quently igiiorantia  juris  neminem  excusat 

The  Ultramontane  canonists  say  that  the  Bull  is  so  ancient 
that  its  origin  cannot  be  discovered.  It  appears  that  there 
is  a  copy  in  the  Vatican  of  the  Bull  of  Gregory  XI.  (a.d. 
1370),  and  the  date  of  this  famous  instrument  cannot  be 
traced  further  back.  The  Bull  does  not  relate  to  dogmas^ 
but  to  discipline^  and  therefore  even  some  Ultramontane 
canonists  admit  that  it  does  not  bind  the  conscience  in 
countries  where  it  has  not  been  received.  If  so,  it  would 
bind  only  the  consciences  of  the  subjects  of  the  Pope,  for  it 
appears  to  have  been  refused  admittance  by  the  Govern- 
ments of  every  independent  State. 

In  France  (/)  M.  Pithou  made  its  rejection  the  subject 
of  a  particular  article  {g)  of  the  liberties  of  the  Gallican 
Church.  But  in  the  province  of  Roussillon  the  Bull  appears 
to  have  been  formally  published,  till  March  21,  1763, 
when  by  an  arrit  du  conseil  souverain,  it  was  suppressed, 
and  prohibited  for  the  future.  Indeed  the  Parliaments  of 
France  were  so  stout  in  their  opposition  to  the  introduction 
of  this  Bull,  that  on  an  occasion  when  their  suspicions 
were  aroused  that  certain  persons  intended  to  introduce  it 
into  the  kingdom,  they  consficated  the  temporalities  of 
certain  bishops,  and  treated  as  State  criminals  those  who 
obeyed  them  :  for  the  French  thought  that  though  the  Bull 
was  injurious  to  all  Sovereigns,  it  was  especially  detrimental 
to  the  prerogatives  of  the  French  crown  and  the  liberties  of 
the  French  Church. 

CCCXX.   The  preamble  of  this   famous  Bull  (A)  opens 

T.  iii.  816.  Promulgated  by  certain  French  Bisfiops ;  forbidden  by 
Parliament  of  Paris. 

(/)  Papers  laid  before  Parliament  (vide  post),  1816-17,  pp.  178,  179. 
Requisition  of  the  Attorney^  General  Siguier. 

(g)  Art.  17. 

(A)  The  Bull  In  Coma  Domini,  translated,  8fc,  Papal  Diplomacy  and 
the  Bull  In  Coma  Domini,  &c.     (Hatchard,  London,  1848.) 
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With  the  obligation  of  the  Roman  Pontiff  to  preserve  the 
Catholic  faith  in  its  integrity.  The  succeeding  provisions 
are  as  follows  : — 

1.  It  excommunicates  and  anathematises  heretics  of  what- 
ever sect,  and  their  abettors  as  well  as  those  who  read  and 
print  their  books,  and,  lastly,  schismatics. 

2.  Also  all  persons  and  universities  which  appeal  to  a 
future  council. 

3.  Also  pirates,  corsairs,  and  maritime  freebooters. 

4.  Also  those  who  seize  the  chattels  of  shipwrecked  parties 
in  whatever  region. 

These  two  last  provisions  are  curiously  illustrative  of  the 
Pope's  claim  to  be  supreme  International  Judge,  which  has 
been  already  commented  upon  (i). 

5.  Also  those  who  impose  new  tolls  or  augment  old  ones, 
without  the  licence  of  the  Pope. 

6.  Also  those  who  forge  Apostolic  letters  and  petitions,  as 
well  as  those  who  utter  forged  letters. 

7.  Also  those  who  supply  the  Saracens  or  Turks,  or  other 
enemies  of  the  Christian  name,  with  arms  or  aid. 

A  provision  which  would  have  operated  very  incon- 
veniently for  Roman  Catholic,  as  well  as  Heretic  States 
during  the  Crimean  War  (J),  unless,  indeed,  the  fact  of  the 
Turks  being  aided  against  the  schismatic  might  be  considered 
a  casus  omissus  in  the  Bull. 


A  Letter  to  Mr.  Plumptre  on  the  BuU  In  Ccsna  Domini,  by  the  Earl  of 
Arundel  and  Sun'ey,     (Dolman,  London,  1848.) 

A  Letter  to  the  Earl  of  Arundel  and  Sun'ey  on  the  Bull  In  Qgna 
Domini.     (Hatchard,  London,  1848.) 

Report  from  the  Select  Committee  (1817),  p.  123,  &c. 

In  the  pamphlet  above  referred  to  ("  The  Bull  In  Coma  Domini^")  will 
be  found  cited,  as  authorities  for  the  text  of  the  Bull,  the  following 
works : — 

Bullarium  Bomanum,  op.  Cheruhiniy  viii.  fol.  Luxembourgh,  1727. 

Id.  op.  CocquelineSy  xiv.    Romas,  1739-44. 

Bullarium  S.  D,  N.  Benedicti  Papa,  xiv.  t.  iv.     Venetiis,  1778. 

Bullarii  Bom.  continuatio,  viii.     1836-44. 

(t)  Vide  ante,  vol.  i.  pref.  pp.  ziz.  xz. 

(j)  A.».  1854. 
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8.  Also  those  who  obstruct  the  conveyance  of  victuals  and 
other  supplies  for  the  use  of  the  Curia  Romana, 

9.  Also  those  who  persecute  persons  coming  to  the  Roman 
See,  or  sojourning  at  the  Roman  Court. 

10.  Also  those  who  in  any  way  molest  pilgrims  coming 
to  Rome  for  purposes  of  devotion. 

11.  Also  those  who  injure  the  Cardinals  of  the  Holy 
Roman  Church,  or  other  ecclesiastical  dignitaries. 

12.  Also  those  who  injure  persons  having  recourse  to  the 
Roman  court  in  matters  of  business,  and  also  pleaders  of 
causes. 

13.  Also  those  who  appeal  to  the  Secular  Power  against 
the  execution  of  the  Letter  Apostolic. 

14.  Also  those  who  remove  causes  touching  spiritual  mat- 
ters from  the  delegates  of  the  Apostolic  See,  and  other 
ecclesiastical  judges,  or  who  obstruct  the  proceedings  of  the 
said  judges. 

15.  Also  secular  judges,  who  bring  before  their  tribunals 
ecclesiastical  persons,  or  who  publish  or  execute  ordinances 
and  pragmatics  prejudicial  to  the  ecclesiastical  liberty. 

16.  Also  those  who  obstruct  prelates  and  ecclesiastical 
judges  in  the  exercise  of  their  jurisdiction ;  those  who  have 
recourse  to  the  secular  as  a  protection  against  the  ecclesias- 
tical court,  and  those  who  aid  and  abet  them. 

17.  Also  those  who  usurp  and  sequester  the  revenues  of 
properties  belonging  to  the  Holy  See  and  to  the  Church. 

18.  Also  those  who  exact  contributions  from  Ecclesiastical 
persons  and  goods,  and  their  aiders  and  abettors. 

19.  Also  secular  judges  who  interfere  in  criminal  causes 
against  ecclesiastical  persons. 

20.  Also  those  who  occupy  the  city  of  Rome,  and  other 
cities,  provinces,  and  places  belonging  to  the  Roman  Church, 
and  who  usurp  her  jurisdiction. 

In  this  category  are  included,  among  other  territories,  the 
kingdom  of  Sicily,  the  islands  of  Sardinia  and  Corsica. 

21.  Decrees  that  this  Bull  shall  continue  in  force  until 
another  similar  process  be  issued  by  the  Pope  for  the  time 
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being  9  and  that  no  one  shall  obtain  absolution  from  the 
sentences  of  this  Bull  from  any  other  than  the  Pope^  unless 
he  be  in  articulo  mortis^  and  then  only  after  surety  given 
for  obedience  to  the  mandates  of  the  Churchy  and  for  satis- 
faction to  be  made. 

Another  article  provides  that  the  affixing  of  this  Bull  to 
the  door  of  St.  Peter's  and  St.  John  of  Lateran^  shall  have 
the  effect  of  a  personal  service  upon  everybody. 

CCCXXI.  There  has  been  much  dispute  whether  this 
Bull  be  now  in  force^  or  whether  it  requires  an  annual 
publication  for  that  purpose.  The  English  Roman  Catholics 
maintain  that  it  is  obsolete  (A)^  and  requires  a  promulgation 
to  revive  it ;  though  those  provisions  in  it  which  were  to  be 
found  in  other  Bulls,  of  which,  indeed,  it  is  a  compilation, 
are  still  binding. 

The  language  of  canonists,  and  especially  of  Reiffenstuel 
(/),  would  seem  to  warrant  a  contrary  conclusion.  Practi- 
cally speaking,  it  is,  no  doubt,  dormant  for  the  present.  It 
will  be  presently  seen  what  a  general  resistance  from  all 
independent  States  the  last  attempt  to  promulgate  it  excited. 

If  no  such  direct  attempt  at  the  subordination  of  all  civil 
authority  to  the  decrees  of  the  Roman  curia  had  been  since 
made,  the  same  principle,  more  discreetly  veiled  perhaps, 
has  animated  modem  Papal  Encyclics  and  provoked  the 
resistance  of  modern  Governments. 

In  1829,  the  Minister  of  Ecclesiastical  Affairs  in  France, 
at  that  time  under  the  rule  of  Charles  X.,  issued  a 
circular  to  the  French  bishops,  in  which  he  said :  "  As  for 
"'  the  Encyclical,  which  may  have  come  to  your  knowledge, 
*'  the  Pope  not  having  demanded  and  the  King  not  having 
"  accorded  permission  to  publish  it,  it  cannot  be  printed  in 
'^  the  instructions  which  you  may  deem  it  your  duty  to 
**  address  to  the  faithful  of  your  diocese  on  the  occasion  of 
*'  the  jubilee,  nor  published  in  any  other  form  "  (m). 


ih)  Letter  of  Lord  Arundel,  p.  4.  (I)  Ibid,  p.  6. 

(m)  See  this  referred  to  in  Ann,  Reg,  1866,  p.  190.    Foreign  HlBtory. 
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The  iDtroductioD  into  France  of  the  Encyclic  Quanta  Cura 
and  its  Appendix,  called  the  Syllabus,  in  1865^  produced  a 
circular  from  the  Minister  of  Justice  to  the  French  bishops 
(Jan.  1,  1865),  in  which  he  said:  "  As  regards  the  first  part 
"  of  the  Letter  and  the  Appendix,  your  Eminence  will 
^^  understand  that  the  reception  and  publication  of  these 
"  documents,   which  contain  propositions  contrary  to    the 

principles  on  which  is  founded    the   constitution  of  the 

Empire,  could  not  be  authorised  "  (n). 

With  respect  to  the  Vatican  Council  in  1870,  France  and 
other  States  were  careful  to  announce  that  the  decrees  of  it 
could  only  be  enforced  when  in  accordance  with  the  civil  or 
municipal  law. 

The  Syllabus  and  the  Vatican  Council  are  more  fully 
referred  to  hereafter. 


(n)  See  also  the  dec^  in  the  Moniteur  of  January  5, 1866. — Ann,  Reg. 
1866,  p.  190. 
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CHAPTER  V. 

THE  INTERNATIONAL  STATUS  OF  THE  PAPACY  BETWEEN 
THE  PERIOD  OF  THE  PROMULGATION  OF  THE  CANON 
LAW  AND  THE  COUNCIL  OF  TRENT. 

CCCXXII.  Thus,  at  the  close  of  the  thirteenth  century, 
the  Papal  power  had  reached  its  utmost  height.  It  had 
carried  to  the  extremest  practical  verge  the  logical  conse- 
quences of  the  principles  laid  down  in  the  Bulls  which  have 
been  mentioned  (a). 

The  kingdoms  of  the  earth  were  at  the  disposal  and  under 
the  supremacy  of  the  servant  of  the  servants  of  God. 

About  the  beginning  of  the  fourteenth  century,  the 
flagrant  abuse  of  Pontifical  authority  began  to  cause  its 
rapidly  accelerating  downfall  {b). 

Philip  IV.  of  France  burnt  the  Bull  of  Boniface  VIII. 
which  invaded  the  Regalia  of  the  French  crown  (c),  defied 


(d)  DiscourSf  JRapports,  et  Tramux  irUdUa  sur  le  Concordat  de  1801, 
etc.,  pen'  J.  E,  M,  Port  alts ,  publiis  et  prScid^s  d'une  Introdtiction,  par  le 
Vicomte  Frid^ic  Portalis.    Paris,  1845. 

(6)  Shakspeare  has  admirably  painted  the  spirit  of  these  times  in  the 
answer  to  Pandulph,  which  he  puts  into  the  mouth  of  the  Dauphin 
Lewis: — 

''  Your  Grace  shall  pardon  me.    I  will  not  back : 
I  am  too  high-born  to  be  propertied, 
To  be  a  secondary  at  control. 
Or  useful  serving-^nan,  and  instrument 
To  any  sovereign  State  throughout  the  world,*'  &c. 

King  John,  act.  y.  sc.  2. 

(c)  A.D.  1302. 
1  Koch,  224. 

VOL.  II.  D  D 
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his  excommunication^  and  appealed  to  a  General  Council  (d). 
The  contumacy  and  cruelty  of  Clement  VI.  towards  the 
Emperor  Louis  of  Bavaria  roused  the  Princes  and  States 
of  the  Empire,  and  produced  the  celebrated  decree  of  the 
Diet  of  Frankfort,  a.d.  1338  («).  In  this  decree,  which 
became  a  Fundamental  Law  of  the  Empire,  it  was  declared 
that  the  Imperial  dignity  was  derived  from  God  alone,  and 
that  the  Emperor,  once  chosen  by  a  plurality  of  the  suffrage 
of  the  electors,  needed  no  confirmation  or  coronation  of  the 
Pope,  and  that  to  maintain  the  contrary  should  be  considered 
a  crime  of  high  treason  {/). 

CCCXXIII.  Another  event  greatly  injured  the  Papal 
authority.  Clement  V.,  who  had  been  Archbishop  of  Bor- 
deaux, was  crowned  at  Lyons,  and  took  up  his  abode  at 
Avignon  (ff)  a.d.  1305,  and  there  his  successors  continued 
till  A.D.  1378  (A). 

The  Pope  was  accused,  not  without  reason  after  abetting 
the  persecution  of  the  Templars,  of  being  the  tool  of  the 
French  Kings. 

If  the  State  during  the  preceding  century  had  dwelt  in  the 
house  of  the  Roman  Church,  the  host  and  guest  had  certainly 
changed  places  (i). 

Towards  the  end  of  the  fourteenth  century,  schism  tore 
the  Papacy  in  pieces.  Christendom  was  divided  between 
Popes  contemporaneously  chosen  at  Avignon  and  at  Rome  ; 
at  one  time  a  third  Pope  was  chosen  at  Pisa  (y),  so  that  three 


(d)  1  Koch,  226.  (e)  Raynaldua,  A.».  1346,  n.  7. 

(/)  Leibnitz,  Cod,  Juris,  Qptit.  Dipt,,  part  i.  p.  149. 

(g)  See  the  instrument  of  sale  by  which  Joanna,  Queen  of  Sicily,  trans- 
ferred Avignon  to  Olement  VI.,  a.d.  1368.     1  Schmauss,  C,  J.  A,  60. 

(h)  In  1376  Gregory  XL  returned  to  Home.  Then,  as  the  Italians 
said,  the  seventy  years  of  the  Babylonish  Captiuity  cetiaed, — 8  PhilUpps, 
381. 

(t)  The  history  of  the  Papal  residence  at  Avignon  was  not  lost  upon 
Napoleon.  He  was  well  aware  of  the  advantages  which  the  Pope's  resi- 
dence in  France  gave  to  its  monarch,  and  had  at  one  time  determined  to 
revive  the  French  Popedom.     Vide  post. 

(j)  A.i>.  1400. 
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Pontiffs  claimed  at  one  and  the  same  time  the  undivided 
spiritual  allegiance  of  Christendom.  The  Avignon  and 
Roman  schism  lasted  from  a.d.  1398  to  a.d.  1417. 

The  Ecclesiastical  Council  of  Constance  (a.d.  1414)  de- 
posed the  Popes  of  Avignon,  and  procured  the  resignation  of 
the  Popes  of  Rome,  and,  at  its  fifth  session,  declared  the  supe- 
riority of  the  authority  of  an  Universal  Council  to  the  Pope ; 
nevertheless,  it  was  thought  indecent  to  take  further  proceed- 
ings while  no  visible  chief  of  the  Ecclesiastical  State  existed. 
At  Colonna,  Martin  V.  was  elected,  and  prepared  his  own 
scheme  of  reform ;  but  this  was  not  agreeable  to  the  clergy 
of  England,  France,  Germany,  Italy,  and  Spain,  who  were 
assembled  at  Constance.  The  Council  of  Basle  was  therefore 
convened,  at  y^hich  Annates  and  various  Papal  exactions  were 
abolished,  and  the  liberty  of  appeals  to  Rome  greatly  circum- 
scribed (A).  Eugenius  IV.,  the  successor  of  Martin,  dissolved 
the  Council  twice,  once  under  the  allegation  of  opening  a 
communication  with  the  Greek  Church  (/).  Another  schism 
happened  ;  another  Pope  (Felix  V.)  was  chosen  by  the  pre- 
lates who  remained  at  Basle.  He  subsequently  resigned, 
and  at  last,  about  a.d.  1449,  the  Council  discontinued  its 
sittings,  and  the  Popes  since  this  period  have  been  resident, 
except  during  the  captivity  in  France  of  Pius  VI.  and  VII., 
at  Rome  (m). 

CCCXXIV.  The  question  now  arises,  how  were  the 
International  relations  of  independent  States  with  the  Roman 
See  affected  by  these  great  and  significant  events  ? 

The  time  had  fully  arrived  when  neither — to  use  the  ex- 


(k)  Bo$8uetf  Dedaratio  Cleri  OaUicani,  1.  v.  cc.  4,  5. 

1  Koch,  230. 

(/)  A  temporary  act  of  union  of  the  Roman  and  Qreek  Churches 
appears  to  have  been  signed  at  Florence,  a.d.  1439,  but  it  was  speedily 
dissolved.— J6.  231. 

(m)  The  Councils  of  Constance  and  Bei^le  were  called  Reformatory, 
and  modem  writers  who  are  vehement  upholders  of  the  Papal  pretensions 
admit  that  the  views  of  the  Popes,  and  especially  the  flagrant  abuse  of 
spiritual  censures,  called  aloud  for  reformation.  PhUlipps,  Kit'chenrecht, 
iii.  p.  326. 

i>  D  2 


404  INTERNATIONAL   LAW. 

pression  of  modem  canonists — the  hierocratic  nor  the  terri- 
torial ^j%tQm  could  exclusively  prevail,  when  the  Church  was 
to  be  considered  as  standing  by  the  side,  as  it  were,  of  the 
State,  subject  to  it  in  all  temporal  matters  whatever,  but  not 
incorporated  in  the  State,  as  in  the  days  of  Constantine, 
Justinian,  and  Charlemagne,  or  altogether  absorbing  the 
State,  as  in  the  days  of  the  Gregories  and  Innocents.  It  is 
no  longer  necessary,  for  the  explication  of  this  difficult  sub- 
ject, to  record  minutely  the  changes  of  dynasties  and  the 
vicissitudes  of  national  fortunes. 

The  age  of  Pragmatics^  of  Pragmatic  Sanctions^  and  of 
Concordats  had  begun  ;  the  very  meaning  of  the  latter  term, 
it  must  be  observed,  bears  testimony  to  the  historical  facts 
stated  above  ;  we  learn  from  it  that  the  relation  subsisting 
between  the  spiritual  chief  at  Rome  and  the  Governments  of 
other  nations  had  become  that  of  an  alliance  regulated  by 
treaty  between  two  Independent  States.  Nevertheless  there 
is  this  distinction  to  be  borne  in  mind,  viz.,  that  a  third  party, 
the  National  Church,  and  especially  the  Clergy,  are  parties 
interested  (indeed  principally  interested),  as  well  as  the 
Government  and  the  Roman  See,  in  whose  names  a  treaty- 
is  contracted  (ra). 

The  Concordata  between  the  Roman  See  and  Independent 
States  proceed  upon  two  presumptions : — 

First,— That  there  are  certain  rights  and  privUeges  in- 
herent in  Sovereigns  withrespect  to  the  Church  established  in 
their  realms. 

Secondly, — That  there  is  in  independent  kingdoms,  what- 
ever relations  it  may  bear  to  Rome  as  the  centre  of  unity, 
a  national  Church — the  two  principles  which  the  Pragmatic 
Sanctions  had  already  on  the  part  of  the  nation  declared  to 
be  essential  to  the  independence  of  the  State. 

CCCXXV.  The  International  relations  of  Rome  with 
other  nations  cannot  be  understood  without  an  examination 


(//)  De  Pradt,  U  280. 
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of  these  instruments  (o) ;  from  them  not  only  the  expression 
of  Pontifical  and  National  will  may  be  best  collected^  but 
usage^  the  great  expounder  of  International  Law,  may  be 
most  clearly  ascertained. 

As  the  era  of  the  Reformation,  and  the  Treaty  of  Vienna 
(1815),  have  greatly  affected  this  branch  of  the  Law^  it  will 
be  convenient  to  divide  the  consideration  of  this  subject  into 
three  epochs : — 

1.  The  period  preceding  the  Reformation. 

2.  The  period  intervening  between  it  and  the  Treaty  of 
Vienna. 

3.  The  period  subsequent  to  this  Treaty. 

CCCXXVI.  1.  As  to  the  period  before  the  Reforma- 
tion. The  history  of  the  intercourse  of  the  secular  Govern- 
ment and  of  the  national  Church  of  France  with  the  Pope 
is  perhaps  that  which  best  illustrates  the  International 
relations  between  Independent  States  and  Rome  during 
this  period.  Into  this  discussion  the  most  remarkable  cir- 
cumstances of  these  peculiar  relations  in  the  history  of 
other  nations,  during  the  same  period,  may  be  easily  inter- 
woven; though,  as  to  the  period  which  has  elapsed  since 
the  Reformation,  they  wiU  require  a  separate  and  more 
specific  narration. 

CCCXXVII.     A  Pragmatic  (p)  is  an  imperial  constitu- 


(o)  JEichham  follows  Sauter  in  proDOunciDg  his  opimon  that,  inasmuch 
as  all  concordata  are  founded  upon  the  principle  of  the  weal  of  the  Church, 
they  are  only  binding  so  long  as  they  attain  that  end,  and  cannot  there- 
fore be  ranked  either  among  private  or  interruUional  contracts, — Eichhom, 
Kirchenrecht,  I.,  R  iii.  Abech.  i.  c.  6,  pp.  578,  679. 

Sauter,  Fundam.  Jur.  Ecd.  Cathd,  p.  1,  ss.  624-626. 

(p)  **  Pragmatica  s.  Pragmaticum,  lescriptum  principis  solenme,  prnser- 
tim  illud  quod  res  publicas  administrandas  aut  negotia  coUegii  alicujus 
tractanda  respiciebat." — Dirksen,  Manuale  Lot,  ForUium  Jur,  Civ,  lUh 
manorum, 

"  Parmi  nous  Tusage  a  donn^  ce  nom  auz  grandes  ordonnances  qui 
concement  les  grandes  affaires  de  l^glise,  ou  de  PEtat,  ou,  au  moins,  lee 
affaires  de  quelques  communaut^." — Durandede  Mailkme,  Diet,  du  Jur, 
can,,  voce  PBAeMATiavB  Sanctiok. 

Ducanpe,  Ohsie,,  voce  PBAeiCA.    npay/jM  \b,  of  course,  its  origin. 
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tion,  framed,  after  iuquiiy  and  deliberation,  upon  a  matter 
of  State  importance,  with  the  consent  of  the  chiefs  and  the 
approbation  of  the  Sovereign  of  the  country  (y). 

The  Pragmatic  which  is  of  the  earliest  International  im- 
portance, with  reference  to  the  present  branch  of  our  subject^ 
is  that  of  Saint  Louis.  It  was  promulgated  in  1268^  by  that 
monarch  of  France  whom  the  Church  of  Kome  has  especially 
delighted  to  honour.  It  is  extremely  simple,  short,  and  per- 
tinent, and  a  most  valuable  historical  monument  upon  this 
branch  of  International  Law. 

CCCXXVIII.  "  Ludovicus,  Dei  gratia  Francorum 
^*  Rex,  ad  perpetuam  rei  memoriam.  Pro  salubri  et  tran- 
quillo  statu  EcclesiaB  regni  nostri,  necnon  pro  divini  cultus 
augmento,  et  Christi  fidelium  animarum  salute,  utque 
^^  gratiam  et  auxilium  omnipotentis  Dei  (cujus  solius  ditioni 
ac  protectioni  regnum  nostrum  semper  subjectum  extitit, 
et  nunc  esse  Yolumus,)consequi  valeamus,  quae  sequuntur 
hoc  dicto  consultissimo,  in  perpetuum  valituro,  statuimus 
"  et  ordinamus. 

"  I.  Primo  ut  Ecclesiarum  regni  nostri  prselati,  patroni, 
et  beneficiorum  collatores  ordinarii  jus  suum  plenarium 
"  habeant,  et  unicuique  sua  juridictio  servetur. 

"  11.    Item,   Ecclesiae   cathedrales,  et  aliae   regni  nostri 
"  liberas  electiones,  et  earum  effectum  integraliter  habeant. 
"  III.  Item  simoniae  crimen  pestiferum  Ecclesiam  labe- 
"  factans  a  regno  nostro  penitus  eliminandum  volumus  et 
"  jubemus. 

"  IV.  Item  promotiones,  coUationes,  provisiones  et  dispo- 
"  sitiones  praelaturarum,  dignitatum,  et  aliorum  quorumque 
"  beneficiorum  et  -officiorum  ecclesiasticorum  regni  nostri, 
"  secundum  dispositionem,  ordinationem,  et  determinationem 
"  Juris  Communis,  sacrorum  Conciliorum  Ecclesiae  Dei, 
'^  atque  institutorum  antiquorum  sanctorum  patrum  fieri 
**  volumus  et  ordinamus. 

{q)  The  Roman  Emperors  published  Pragmatic  Kescripts  in  the  time 
of  St.  Augustine,  as  did  the  first  and  second  races  of  French  monarcbs. — 
De  PradU  i.  198. 
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^'  y.  Item  exactiones  et  onera  gravissima  pecuniarum  per 
curiam  Romanam  EcclesisB  regni  nostri  imposita,  quibus 
regnum  nostrum  miserabiliter  depauperatum  extitit,  sive 
etiam  imponendas,  vel  imponenda,  levari  aut  coUigi  nulla- 
tenuB  Yolumus,  nisi  duntaxat  pro  rationabili^  pia  et  urgen- 
tissima  causa,  vel  inevitabili  necessitate,  ac  de  spontaneo 
et  expresso  consensu  nostro  et  ipsius  Ecclesice  regni  nostri. 
^^  YI.  Item  libertates,  franchisias,  immunitates,  prseroga- 
tivas,  juraet  privilegiaperinclytae  recordationis  Francorum 
reges  praedecessores  nostros,  et  successive  per  nos,  Ecclesiis, 
monasteriis,  atque  locis  piis,  religiosis,  necnon  personis  ec- 
^^  clesiasticis  regni  nostri  concessas  et  concessa  laudamus, 
^^  approbamus  et  confirmamus  per  prsesentes. 

"  Datum  Parisiis,  anno  Domini  1258,  mense  Martio  "  (r). 
Here,  then,  we  have  a  French  King  and  a  French  Church 
with  rights  and  privileges  which  have  been  grievously  injured 
and  which  are  to  be  for  the  future  protected  against  the  in- 
vasion of  the  Curia  Romana,  These  articles  are  the  Magna 
Charta  of  the  liberties  of  the  Gallican  Church.  Bossuet 
said  that  in  them  were  contained  the  celebrated  ^biir  proposi- 
tionsy  which  will  presently  be  mentioned. 

CCCXXIX.  The  next  national  declaration  of  importance, 
on  behalf  of  the  State  and  Church  of  France,  was  made 
after  the  close  of  the  great  schism  of  the  Western  Church, 
and  after  the  Councils  of  Constance  and  Basle  had  endea- 
voured to  apply  remedies  to  the  frightful  disasters  of  the 
Ecclesiastical  State.  The  two  Estates  were  assembled  at 
Bourges  by  Charles  VII.,  and  unanimously  accepted,  with 
certain  modifications,  the  decrees  of  the  Council  of  Basle  («). 
The  resolutions  of  the  French  Council  were  made  by  royal 
ordonnance  part  of  the  law  of  the  nation,  and  duly  registered 
in  the  Parliament,  July  13,  1439.  Pope  Eugenius  pro- 
tested against  them  in  vain.  Pius  II.  renewed  the  complaint 
after  the  death  of  Charles  VII.  (1461).     Louis  XI.  yielded 

(r)  LeqtieuXf  Manuale  Compendium  Juris  C€tnonicif  t.  iv.  pp.  432, 438. 
(«)  Durcmde  de  Maillane,  ubi  supra. 
JOe  Pradtf  L  c.  ix. 
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to  his  urgent  solicitations^  and  issued  Letters  Patent  for  their 
abolition ;  but  the  Parliament  refused  to  register  them^  and 
made  one  of  those  celebrated  remonstrances  which  will 
always  keep  their  place  in  the  history  of  France. 

Paul  II.  pressed  Louis  XI.  for  stronger  measures.  The 
University  of  Paris  declared  to  the  Legate  that  it  would 
appeal  to  a  future  Council  against  any  invasion  of  the  Prag- 
matic. Louis^  however  {t),  was  bent  upon  making  peace 
with  the  Pope,  and  made  a  treaty ,  in  1472,  with  Sextus 
IV.,  which  reduced  the  Pragmatic,  as  to  beneficiary  matters, 
to  the  same  position  as  the  German  Concordata,  But  the 
Parliament  refused  to  register  the  treaty. 

Louis  XI.  died  in  1483  ;  his  successor,  Charles  VIII., 
plunged  into  Italian  wars  and  politics,  and  was  little  dis- 
posed to  aid  the  Pope.  This  monarch  assembled  the  three 
Estates  at  Tours.  Innocent  VIII.  and  Alexander  VI.  at- 
tacked Charles  in  vain,  and  after  his  death  ( 1497)  they  found 
in  Louis  XII.  a  yet  more  obstinate  adversary.  Julius  II. 
put  France  under  an  interdict,  and  excommunicated  the 
King ;  but  Louis  XII.,  fortified  by  the  universal  sympathy 
of  his  subjects  and  the  alliance  of  the  Emperor  Maximilian, 
ordained  that  the  Pragmatic  of  Bourges  should  be  observed 
throughout  France,  and  convened,  in  1499,  his  clergy  at 
Tours.  Before  this  assembly  he  laid  the  dispute  between 
himself  and  the  Pope,  and  sought  their  advice  upon  certain 
questions  («)  proposed  to  them.  The  French  clergy  agreed 
that  their  King  had  full  power  to  protect  his  subjects  from 
all  oppression,  that  it  was  lawful  for  him  to  deprive  the  Pope 
of  fortified  places  used  as  means  of  annoyance  to  his  neigh- 
bours, to  withhold  obedience,  as  far  as  was  necessary  to  his 
safety,  from  the  Pope,  and  during  the  interval  of  suspended 
obedience  to  conform  to  the  ancient  discipline  of  the  Church. 
That  what  he  did  for  himself,  he  might  also  do  on  behalf  of 


(t)  See  De  Pradt,  i.  p.  232,  &c,f  for  the  motives  of  Louis  :  among  them 
was  the  hope  of  obtaining  Naples. 
(u)  They  appear  to  have  been  eight  in  number. 
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his  allies;  that  the  Papal  excommunications  issued  upon 
temporal  matters,  and  without  legal  form,  were  altogether 
null.  The  chief  of  the  clergy  requested  permission  to  lay  these 
resolutions  before  the  Pope,  and  to  call  upon  him  to  put  an  end 
to  a  scandalous  war,  and  convene  a  General  Council.  And 
they  besought  the  King,  if  the  Pope  should  fail  to  heed 
their  request,  to  join  with  the  Emperor  and  those  cardinals 
and  foreign  ecclesiastical  dignitaries  who  stood  aloof  from 
Rome,  to  adopt  the  precedents  of  Pisa,  Basle,  and  Con- 
stance, and  convene  a  General  Council  without  the  Pope. 
Finally,  they  determined  to  meet  again  at  Lyons,  and  await 
the  reply  of  the  Boman  See,  and  in  the  meanwhile  they 
forbad  all  communication  with  Borne,  especially  in  the  shape 
of  pecuniary  contributions.  Maxmilian  promised  the  hearty 
concurrence  of  himself  and  his  clergy  at  the  forthcoming 
Council  of  Lyons  (x). 

CCCXXX.  In  the  midst  of  these  significant  preparations 
Louis  XII.  died.  In  the  year  1514,  France  had  a  new 
Sovereign,  and,  the  fruit  of  his  exigencies,  a  new  Ecclesias- 
tical Law. 

Francis  I.  found  himself  in  a  very  embarrassing  position 
(y).  Eager  for  Italian  conquests,  he  had  already  vanquished 
some  of  his  opponents,  when  he  received  at  Pavia  the  intelli- 
gence that  Leo  X.  (1516)  had  issued  a  peremptory  citation 
against  the  Crown,  the  Church,  the  Parliament,  and  the  uni- 
versities of  France,  to  show  cause  why  the  Pragmatic  should 
not  be  abolished.  Its  condemnation  was  certain  before  the 
trial.  Bash,  ill-judging,  ill-advised,  scared  by  the  probable 
consequences  of  an  excommunication  and  interdict  by  Pope 
and  Council,  and  by  the  league  of  enemies  stirred  up  against 
him  by  the  Pope,  Francis  repaired  to  Bologna,  and  there, 


(x)  Maximilian,  it  should  seem,  like  one  of  his  predecessors,  had  some 
idea  of  making  himself  Pope,  and  the  Papacy  hereditary. — 1  De  Pradtf 
pp.  238,  239,  note. 

(y)  OburvatUms  mr  le  Concordat  fait  entre  Uon  X,  et  Franqoii  iVe- 
mierf  par  M,  Michel  du  Peray,    Paris,  1740. 
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with  the  manner  and  in  the  language  of  humiliation^  signed 
a  Concordat  with  Leo,  abrogating  the  Pragmatic  (1616), 
and  undertook  to  procure  its  registration  in  Parliament  (z). 
Long  and  sturdily  did  the  Parliament  refuse  to  register 
a  treaty  which  they  openly  and  courageously  avowed  to  be 
contrary  to  the  liberties  of  the  kingdom  and  the  Church  (a). 

The  Crown  had  entreated,  the  Chancellor  addressed  them 
in  vain,  when  the  Grand  Chamberlain,  De  la  Tremouille, 
spoke  to  them  (b)  in  a  style  which  overcame  the  obstacle; 
he  assured  them,  inter  aliay  that  the  honour  of  the  Crown 
was  at  stake,  and  added  the  most  violent  threats  of  com- 
pulsory registration  of  the  Concordat.  The  Parliament 
finally,  having  rejected  the  Papal  Bulls  against  the  Pragmatic, 
registered  the  Concordat,  protesting  against  the  violence 
used  towards  them,  and  appealing  to  a  better-advised  Pope 
and  A  future  General  Council, 

The  University  of  Paris  made  a  similar  appeal,  and  the 
King  was  besought  by  the  Doyen  de  rEglise  de  Paris^  in 
the  name  of  the  Chapter,  to  assemble  the  French  Church  (c). 
The  execution  of  the  Concordat,  the  object  of  universal 
disgust,  and  condemned  by  the  nation  and  the  Church, 
became  a  matter  of  extreme  difficulty.     The  Pope  granted 


{%)  '^Tempori  utique  inseryiendum  esse  duximus,  ac  rebus  nostriB 
periclitantibus  pro  re  nata  consuleudum  imminentiaque  detrimenta  minore 

ac  leviore  dispendio  dirimenda obnixis  precibus  ab  eo 

(Leoni  X.)  contendimus  ut  si  Pragmaticas  nomen  onmino  esset  abrogan- 
dum,  saltern  vice  illius  bona  sua  conciliique  venia  certas  nobis  leges 
conditionesque  meditari  comminiscique  liceret  quibus  Imperium  nostrum 
supradictum  in  posterum  uteretur  quod  ad  ea  quidem  pertinet  quse 
sanctione  Pragmatica  cavebantur." — D.  de  MaiUane,  t.  i.  p.  781.    App. 

(a)  ''  Relation  de  ce  qui  passa  sur  la  publication  et  Tenregistrement  du 
Concordat  au  Parlement  de  Paris  des  ann^es  1516  et  1517,  contenant  lee 
raisons  du  Parlement  pour  empecber  cette  publication  et  ces  protestations 
k  ce  sujet."-— 1  De  Pradt,  p.  250. 

(6)  1  De  Pradt,  pp.  264,  265. 

(c)  ''Ad  Papam  melius  consultum  et  futurum  Concilium  Gtenerale 
legitime  congregandum  et  ad  ilium  vel  iUos  ad  quem  seu  quos  petendo 
Apostolos  instantissime,"  &c. — Durand  de  MaHlane,  voce  "BBLkQUATl^jm 
SANOnoN. 
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its  prorogation  {d\  first  for  six  months,  then  for  a  year, 
then  for  another  year.  Francis  was  taken  prisoner  at 
Pavia  in  1524  :  the  consternation  ensuing  on  this  calamity 
was  favourable  to  the  Concordat.  The  King  referred  the 
cognizance  of  contested  elections  as  to  the  consistorialy  or 
more  important  benefices^  to  the  Council  of  State. 

Henry  II.  confirmed  this  decree  in  1552,  and  thus  a 
great  obstacle  was  removed  from  the  path  of  the  Concordat. 

In  1560  Francis  II.  sent  an  edict  to  Parliament,  referring 
causes  of  religion  to  Ecclesiastical  Judges.  Parliament 
took  an  opportunity  of  addressing  the  King  to  restore  the 
liberty  of  elections  and  the  Pragmatic  {e)y  essential,  they 
said,  to  the  welfare  of  his  subjects.  In  the  same  year  the 
successor  of  Francis,  Charles  IX.,  received  remonstrances 
from  the  States  at  Orleans. 

CCCXXXI.  The  earliest  Concordat  of  the  German 
Empire  with  the  See  of  Rome  was  the  Concordatum 
Calixtinum,  betwixt  Henry  V.  and  Pope  Callixtus  II.,  A.D. 
1122  (/). 

Its  historical  and  legal  importance  is  but  slight ;  it  con- 
tained the  arrangement  respecting  investitures  which  has 
been  already  mentioned. 

The  Concordata  of  the  fifteenth  century  (5^)  were  in  great 

(d)  See  what  the  French  call  the  "  disposition  ampliative"  which  they 
difltinguish  from  the  Qmcordat  itself,  though  it  hegins  tit.  xvii. : — 

T.  XX.  is  **  De  prorogatione  temporis  ad  recipiendum,"  &c. 

1.  **  Ad  postulationem  Regis  "  (six  months). 

2.  ''£0  quod  propter  yarias  occupationes  non  fuit  Concordatum 

approhatum  et  receptum  a  regnicolis  "  (one  year). 

3.  **  Oonceditur  secundus  annus  a  fine  prima  computandus  ad  hoc  at 

Onncordata  recipiantur  et  observentur  a  regnicolis." 
— 2).  de  Maillane^  voce  OoNCOBDAT. 

(e)  **■  Oe  r^glement  toujours  cher  aux  Fran9aiB/'  says  2).  de  Mailians, 
voce  Concordat,  t.  i.  p.  621 ;  hut  which  Leo  X.  calls,  in  Ids  condem- 
natory Bull  (Dec.  19,  1616),  ''Begni  Francis  corruptelam  Bituri" 
censem" 

(/)  Eichhom,  Kirchenrecht,  L,  B.  ii.  Abech.  ii.  cap.  1,  iv.  Die  Con^ 
cordata, 

(g)  AudisiOf  Juris  natura  et  gentium — ^1.  3,  t.  xii.    De  OoncordtUis, 
'*  Au  moyen  &ge,  I'Eglise  catholique  romaine  se  regardait  comme  la  plua 
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measure  founded  upon  the  Basle  decrees^  which  were  for- 
mally accepted  by  a  decree  of  the  Empire  at  Mayence,  in 
A.D.  1439  (A),  and  the  firm  attitude  of  the  Electoral 
Princes  extorted  a  ratification  of  this  act  from  Eugenius  IV. 
But  in  1448  the  Emperor  Frederic  III.  entered  at  Vienna 
into  a  separate  Concordat  with  Nicholas  V.,  whereby  a 
large  part  of  the  claims  sacrificed  by  his  predecessor  were 
regained  by  him  for  the  Roman  See.  It  would  appear^ 
however,   from  the  reply   of  JEneas   Sylvius    (i)  to   the 


haute  autorit^  intemationale.  Mais  le  droit  international  actuel  repose, 
non  sur  Tautoritx^  de  la  religion  ou  de  TEglise,  mais  eur  une  autoritd 
politique,  celle  de  lliunianit^  et  des  Etats.  On  reconnait  cependant  une 
personnalit^  auz  ^lises,  et  on  consid^re  les  trait^s  passes  entre  ces  der- 
niSres  et  TEtat,  k  peu  pr^  comme  des  trait^s  entre  Etat  et  Etat.  C'est 
en  particulier  le  cas,  lorsque  T^lise  n'est  pas  nationale,  c*e8t-jl-dire  re- 
streinte  au  territoire  d*un  Etat  d^termin^,  mais  qu'elle  a  pour  caractdre 
distinctif  son  organisation  sp^ciale.  La  nature  des  concordats  conclus 
entre  certains  Etats  et  le  Saint>Si^ge,  le  d^montre  clairement.  L'^lise 
nationale  d'un  Etat  pent  aussi  avoir,  en  vertu  de  conventions,  certains 
droits  vis^ll-vis  de  I'Etat  auquel  elle  se  rattache ;  mais  leurs  rapports 
seront  plut6t  du  domaine  du  droit  constitutionnel  que  de  celui  du  droit 
international/' 

Bluntschli,  p.  64,  x.  26. 

See,  also,  Calvo,  t.  i.  1.  xii.  p.  703. 

(h)  Sanctio  Praginatica  Oermanorum  iUustrata  {confinnatory  of,  and 
suppletory  to,  Decrees  of  Basle  and  Mayence,  accepted  in  Germany),  Koch 
c.  9  (ed.  Argentorati,  1789),  consists  of  three  parts : — 

1.  Historia  Sanctionis  Pragmatic8&. 

2.  Argumentum  S.  P.    This  part  includes — 

VII.  De  Oardinalibus  Eccles.  Rom. 
II.  Power  of  General  Councils. 

P.  61,  c.  ii.  1.  Jura  Pontifici  ablata,  Eeservationes  generales 
et  speciales,  Gratias  expectates. 
8.  Sylloge  Documentorum  quibus  Sanctio  Pragmatica  Germanorum 
illustratiir. 

P.  201.    TabulsB  Concordatorum  inter  Nicolaum  V.  Pont,  et 
Fredericum  III.  Imp.  (Vindobonae  initorum,   a.d.    1448, 
February  17.) 
Prffif.  2.  ''  Palladium  hoc  Eccleaas  Germani»  et  sacram  quam 
libertatis  ancoram.** 
The  Bulls  of  Ratification,  issued  February  5  and    7,  1447,  were 
called,  in  honour  of  the  Princes,  **  Die  Fiirsten^Concordate,^ — JEichhom, 
B.  i.  Abschn.  i.  c.  v. 

(t)  He  was  then  Cardinal :  he  became  Pius  II.  A..I).  1468. 
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"murmur  gravaminis  Germanic®  Nationis"  (j\  in  a.d. 
1457,  that  on  account  of  the  difficulties  and  troubles  of  the 
time  in  1449,  a  compromise  only  between  these  Basle  decrees 
and  the  Papal  claims  had  been  allowed  by  the  Roman  See, 
for  he  had  rejected  the  notion  that  an  absolute  Sovereign 
like  the  Pope  could  make  a  treaty  with  his  subjects. 

In  1487,  however,  the  entire  Empire  successfully  resisted 
a  tithe  which  the  Pope  sought  to  impose ;  and  in  a.d.  1500, 
the  Empire  granted  the  Pope  only  one-third  of  that  indul- 
gence, and  reserved  the  two  other  parts  for  the  war  against 
the  Turks.  Nevertheless,  the  detestable  Alexander  VI. 
and  his  successor  Julius  II.,  raised  the  Papal  power  to  a 
height  which  enabled  them  to  speak,  at  the  beginning  of  the 
sixteenth  century,  the  language  held  by  Boniface  VIII.  at 
the  beginning  of  the  fourteenth. 

The  accomplished  and  dexterous  Leo  X.  found  little 
difficulty  in  emasculating  the  Decrees  of  Basle  and  Con- 
stance, by  a  Council  held  at  Rome  (a.d.  1512-17),  and  at 
last  it  appeared  that  all  the  advantage  that  the  Reform- 
ing Coimcils  had  bestowed  upon  States  and  National  Churches 
had  shrunk  into  a  few  limitations  upon  the  arbitrary  appli- 
cation of  the  Reserved  Privileges  of  the  Papal  See  (A). 

The  consequence  of  this  retrogression  in  Ecclesiastical 
Reform  was  that  portentous  event  in  the  history  of  the 
world  usually  called  the  Reformation. 

The  abuses  and  exactions  (/)  of  the  Court  of  Rome,  and 


(J)  "  j^nea  Sylvii  Epistola  ad  Martinum  Maierum  contra  Murmur 
gravaminis  Germanica  Natumis^  a.d.  1467,"  cited  by  Ranke^  c.  i.,  from 
MiiUera  Reichstagstheatorum  unter  Friedrich  III.,  p.  60. 

Mayer  was  Chancellor  to  the  Archbishopric  of  Mayence. 

Schrockh,  xxxii.  theil.  pp.  172-216,  contains  a  full  account  of  the 
whole  negotiation,  and  of  the  long  correspondences  between  the  Chan- 
cellor and  Cardinal ;  the  former  defending  the  liberties  of  the  Gennan 
Church,  the  latter  maintaining,  in  language  at  least,  the  loftiest  preten- 
sions of  the  Pope. 

(k)  Schrockh,  xxxii.  p.  619. 

{t)  Freely  admitted  by  many  modem  Roman  Catholic  jurists  and 
canonists. 

Phillippi,  iii.  326:  "  Es  lasst  sich  nicht  leugneu,  dass  eiri«  nicht  geringe 
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the  gross  wickedness  of  some  of  her  Pontiffs,  had  heaped  up 
that  smouldering  mass  of  disgust  and  discontent  throughout 
Christendom,  which,  about  the  year  1517,  the  preaching  of 
Martin  Luther  and  Ubic  Zwingle  against  the  Indulgences 
of  Leo  X.  kindled  into  a  flame. 

The  way  of  General  Councils  had  been  tried,  and  had 
failed,  and  the  national  Churches  appeared  to  have  struggled 
in  vain  for  their  liberty  (m). 


Zahl  von  P&psteD,  sowohl  durch  ihre  Sittenlosigkeit  als  auch  durch  den 
vielfachen  Miissbrauch  ihrer  Gewalt,  namentlicb  in  Betreff  der  geistlichen 
Strafen,  selbet  einen  groasen  Theil  der  Schuld  an  jenem  traurigen  Zustande 
der  gesammten  Ohiistenheit  auf  sicli  geladen  hatte/* 
See  too  p.  335 :  *'  Die  yollige  Sorglosigkeit  der  Papste.** 
(m)  See  VerhiUtniss  des  Stoats  zur  Kirche — Zacharid,  DtuUches  Stoats 
und  Bundearecht,  fid.  iii  s.  218 — as  to  the  general  constitutional  law  of 
Oermany  on  the  subject. 
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CHAPTER  VI. 

THE     PERIOD     OP     THE    COUNCIL     OF   TRENT,    1563 — ITS 
EFFECT      UPON     INTERNATIONAL     RELATIONS — PEACE 
OF     WESTPHALIA — ENCYCLIC     'QUANTA     CURA,'     AND 
SYLLABUS,     1864 — VATICAN    COUNCIL — RULE     AS    TO 
PAPAL  INFALLIBILITY,    1870. 

CCCXXXII.  The  Council  of  Trent  (a),  which  has  so 
materially  affected  the  status  of  the  Boman  Catholic  clergy, 
and  in  some  degree  the  laity  (i),  has  too  much  of  an  inter- 
national character  to  be  passed  by  without  some  notice. 
The  rapid  increase  of  Luther's  disciples,  the  many  and  ad- 
mitted abuses  of  Rome,  and  the  urgency  of  the  Emperor 
Charles  V.,  compelled  Paul  III.  to  convene  this  assembly. 

It  began  in  1545  and  ended  in  1563.  During  these 
eighteen  years  it  had  many  intervals  and  interruptions,  and 
three  distinct  epochs. 

The  first  under  Paul  III.,  1545-1547. 

The  second  under  Julius  III.,  1551-1552. 

The  third  under  Pius  IV.,  1560-1563. 

The  important  questions  mooted  during  its  sessions  gave 

(a)  Eichhomy  Kirchenrecht,  I.,  B.  i.  Abschn.  iii.  c.  1  ;  Durande  de 
MaiUane, ''  Trente,^  **  LihertSs  de  FJEglise  galUcane ; "  LequeuXj  Manuale 
Compendium  Juris  Canon,  iv.  171-348  (Paris,  1850)  ;  London's  Manual 
of  Councils,  "  Trente"  are  works  of  easy  access. 

The  gretit  works  of  Thuanus  (De  Thou),  and  those  of  Sarpi  and 
Pallavicini,  the  rival  historians  of  the  Council,  are  well  known.  There  is 
a  careful  criticism  upon  their  respective  merits  in  the  Appendix  to  the 
last  volume  of  Rank^s  History  of  the  Popes, 

See,  too,  Giesler,  Lehrbuch  der  Kirchengeschichte,  Abschn.  iv.  c.  L  s. 
105.    "  Wirkungen  der  Schisma  auf  die  allgemeine  kirchliche  Meynung.** 

(b)  E.g,  as  to  the  Law  of  Marriage,  see  Dalrymple  v.  Dalrymple, 
Judgment  of  Lord  StoweUf  2  Haggard  Consistorg  Reports,  64.  Swift  v. 
KeUyy  3  Knapp's  Privy  Council  ReporU,  283. 
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rise  to  frequent  debates  of  the  most  vehement  character ; 
they  were  decided,  not  as  those  at  the  Council  of  Constance 
had  been,  by  the  majority  of  the  suffrages  of  nations,  but  by 
the  majority  of  individual  votes,  as  at  the  Council  of  Lateran 
— a  proceeding  which  impressed  an  Italian  rather  than  an  In- 
ternational character  on  the  conclusions  of  the  Council,  as 
the  whole  number  of  votes  was  281,  out  of  which  189  were 
Italians. 

The  English  Church  was  not  represented  at  this  Council 
(c). 

The  representatives  of  the  Spanish  and  the  French 
Churches  maintained,  with  great  fervour,  the  Divine  Right 
of  Episcopacy,  as  emanating  immediately  from  Our  Blessed 
Lord  and  not  immediately  from  the  Pope  {d\  meaning  that 
the  fact  that  a  Bishop  was  made  and  confirmed  by  the  Pope 
,»  n.  ^  «.  .rglent  .g.i..t  hi.  d^g  J.u«.„ri? 
from  Our  Lord,  than  the  fact  that  the  Cardinals  elected  the 
Pope  was  an  argument  that  his  power  was  derived  only  from 
them.  These  Churches,  moreover,  maintained  the  superior 
authority  of  the  Church  generally  to  the  authority  of  the 
Pope,  and  appealed  to  the  Councils  of  Basle  and  Constance^ 
which  the  Italians  rejected. 

The  French  ambassador  loudly  demanded  that  the  deci- 
sions of  the  Pope  should  be  submitted  to  the  Council,  that 
the  reforms  of  the  Church  in  its  Head  and  members,  as  had 
been  promised  at  Basle  and  Constance,  should  be  effected ; 
and  of  these  reforms  the  abolition  of  annates,  and  arrange- 
ments made  for  avoiding  the  necessity  of  sending  for  dis- 
pensations to  Kome,  were  among  the  most  necessary. 

The  King  of  France  expressed  his  extreme  dissatisfaction 
at  the  scanty  measures  of  reform  proposed,  and  many  of 
the  French  bishops,  and  one  of  the  ambassadors,  withdrew 
from  the  Council :  the  latter  having  previously  protested 


(c)  There  appears,  by  the  lists,  to  have  been  one  English  Bishop. 

(d)  It  was  finally  resolved  to  omit  all  notice  of  the  institution  of 
Bii^ope  and  of  the  aathority  of  the  Pope. 
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against  certain  propositions  as  contrary  to  the  rights  of  the 
Crown  and  the  liberties  of  the  Gallican  Church  (e). 

The  Tridentine  Council  closed  December  4,  1563  ;  it 
was  confirmed  by  a  Bull  of  Pius  IV.,  June  26,  1564.  A 
perpetual  Congregation  of  Cardinals  (f)  was  instituted  to 
advise  the  Pope  as  to  the  interpretation  of  its  decrees,  all 
commentaries  on  which  were  forbidden.  Canonists  {ff)  hold 
that  the  Pope  may  dispense  tacitly,  and  without  express 
declaration,  with  decrees  of  this  Council,  though  he  cannot, 
without  express  declaration,  derogate  from  those  of  other 
councils.  They  found  this  opinion  upon  the  words  (Deer. 
21,  Sess.  25),  ^^  ut  in  his  salva  semper  authoritas  sedis 
"  Apostolicffi  sit  et  esse  intelligitur.'' 

CCCXXXIII.  The  decrees  of  the  Council  were  ar- 
ranged under  two  principal  divisions  or  heads : — (1)  The 
decrees  concerning  the  Discipline  {de  Reformatione),  and 
(2)  those  concerning  the  Faith,  set  forth  in  canons  {canones), 
which  closed  with  an  anathema  upon  all  who  held  a  different 
opinion.  These  decrees  depended  of  course,  for  their  civil 
and  legal  validity  beyond  the  Boman  See,  upon  their  recep- 
tion by  the  authorities  of  other  countries. 

The  French  Kings  at  first  solemnly  protested  against  it, 
as  a  private  assembly  of  certain  prelates,  who  had  insulted 
the  ambassadors  and  attacked  the  liberties  of  the  throne  and 
church  of  France. 

The  clergy  of  France  were  generally  well  affected  to  it,  and 
often,  but  in  vain,  besought  its  legal  promulgation  (A).  This 
promulgation  was  made  by  the  Pope  one  of  the  conditions  of 
Henry  I V.'s  reconciliation  with  Kome ;  but  in  vain  did  this 
popular  monarch  entreat  the  Parliament  to  consent  to  its 
publication,  even  with  a  general  clause  of  reservation  for  the 


(e)  See,  as  to  the  Pope*8  power  of  excommunicatiDg  Kings,  s.  22,  c  4. 

De  Bef. 

(/)  "  Trente,""  D.  de  MaiUane,  iii.  667.  (g)  Ibid, 

(A)  De  Cancordantia  Sacerdctii  et  Imperii  nU  de  Libertatibus  Ecdesiae 

OaUicana,  Petrus  de  Marcoj  Archiepiscopua  Parisientis  (died  1662),  1.  yii. 

c.  28,  8. 

VOL.  II.  B  £ 
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liberties  of  the  Gallican  Church.  He  was  obliged  to 
accept  the  answer  of  the  illustrious  De  Thou  (i),  that  the 
Parliament  knew  no  precedent  since  the  foundation  of  the 
monarchy  for  receiving  a  Council^  without  examining  and 
reconsidering  every  article  that  it  contained. 

The  Ordonnance  of  Blois  (1579),  however,  incorporated 
into  its  text  large  portions  of  the  Council  of  Trent,  care- 
fully avoiding  to  mention  the  source  from  whence  they 
came. 

Generally  speaking,  it  may  be  said,  that  by  edicts,  ordon- 
nances,  and  usage,  the  principal  decrees  of  the  Council,  as  to 
matters  o{  faith  and  discipline  (J\  have  practically,  though 
not  formally,  been  introduced  into  France. 

With  respect  to  other  European  countries,  the  Tridentine 
Council  was  generally  received  by  them. 

It  was  rejected  by  the  Catholic  and  Episcopalian  Churches 
of  Ghreece,  Bussia,  Egypt,  England,  Ireland,  and  Scotland, 
and,  of  course,  by  the  Protestant  and  Non-Episcopalian 
Churches  of  Germany  and  the  North,  and  by  the  civil 
Governments  of  all  these  countries. 

CCCXXXIV.  The  religious  wars  which  broke  out  at 
the  beginning  of  the  sixteenth  century,  and  were  extin- 
guished by  the  Treaty  of  Westphalia,  must  be  mentioned 
in  connexion  with  this  subject  of  the  Papal  relations  with 
independent  kingdoms.  Disgust  at  the  practical  abrogation 
of  the  Reforming  Councils  of  Basle  and  Constance 
determined  large  bodies  of  religious  persons  to  break  off  all 
connexion  with  the  Koman  See.  Not  merely  the  relation 
flowing  from  the  acknowledgment  of  the  Pope  as  the  visible 
Head  of  the  Church  upon  earth,  but  the  lesser  and  more 
reasonable  relation  flowing  from  the  acknowledgment  due 
by  comity,  and  a  regard  to  ecclesiastical  order,  to  the 
Patriarch  of  Western  Christendom,  were,  in  the  hour  of 
indignation  and  despair,  forcibly  snapped  asunder  by  the 


(t)  ThuanuSj  1.  vii.  Memoirs  preceding  his  Htstarv. 
{f)  Lequetix,  iv.  394, 
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Protestants  of  Switzerland,  France,  and  Germany.  The 
Germans  protested  in  1529  against  the  decrees  of  the  Diet 
of  Spires  which  forbad  any  change  in  religious  matters 
until  a  General  Council  could  be  holden.  They  subse- 
quently refused  to  submit  to  the  decrees  of  a  Council  held 
in  Italy,  which  they  thought,  not  without  reason,  would  be, 
in  fact,  the  voice  of  the  Italian,  rather  than  the  Universal 
Church.  They  presented  their  confession  of  faith  at  the 
Diet  of  Augsburg,  1530. 

The  profound  treachery  and  great  ability  of  the  Elector 
Maurice  united  the  Protestant  Princes  of  the  Empire  (A) 
against  Charles  V.  In  1552  the  Treaty  of  Passau  was 
made,  and  in  1555  the  Diet  of  Augsburg  was  held,  by  which 
the  liberty  of  exercising  a  religion  unconnected  with  the 
Pope  became  part  of  the  law  regulating  the  mutual  relations 
of  independent  States ;  though  thirty  years  of  a  desolating 
warfare,  which  cannot,  even  now,  be  read  without  a  shudder, 
were  to  be  endured  by  Germany  and  Holland,  before  this 
principle  was  firmly  incorporated  into  the  Public  Law  of 
Europe  by  the  memorable  Treaty  of  Westphalia,  signed  at 
Munster  and  at  Osnabriick  in  1648  (/). 

During  this  corrupt  period,  the  minds  of  men  upon  all 
questions  of  civil  and  religious  liberty  were  much  affected 
by  the  circumstances  and  character  of  their  time.  Private 
ambition  and  avarice  often  wore  successfully  the  mask  of 
religious  zeal.  True  ideas  of  liberty  and  religion  were 
mixed  with  specious  falsehoods,  which  sprung  from  pride  of 
intellect  and  licentious  passion.  The  consequences,  as  the 
subsequent  pages  of  history  are  unfolded,  may  be  traced  in 
bloody  characters  in  the  crimes  which  stained  the  religious 
revolutions  of  many  countries,  and  in  the  controversies 
which  still  agitate  the  world. 


(k)  He  concluded,  at  the  same  time,  a  secret  treaty  with  Henry  II.  of 
France. 

(J)  De  Pactis  et  PrwUegiu  circa  ReUgionem,  Moser,  (Franckfort, 
1788,  88. 19,  20,  29.) 

Savigny,  R,  R,  ii 

B  B  2 
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CCCXXXY.  A  new  era  of  Intematioiial  Law  opens 
from  the  date  of  this  treaty,  and  especially  with  respect  to 
the  immediate  subject  of  these  chapters. 

The  treaty  was  signed — not  an  insignificant  fact — with- 
out the  intervention  or  ratification  of  the  Pope,  who  pro- 
tested in  vain  against  those  articles  of  it  which  confirmed 
the  secularisation  of  ecclesiastical  property,  as  his  successor 
was  destined  to  do  upon  the  same  ground,  and  with  the 
same  eflfect,  against  the  last  Treaty  of  Vienna. 

The  relations  of  the  nations  of  the  whole  earth — for  Chris- 
tianity had  passed  the  limits  of  Europe,  and  planted  itself 
in  a  new  world — were  now  both  greatly  and  permanently 
changed  towards  Kome.  Her  claims  in  theory  were  the 
same.  The  Pope  was  still  the  Vicar  of  Christ  upon  earth, 
the  sole  fountain  of  the  Episcopate,  the  infallible  Judge  of 
all  matters  apperfcaining  to  religion ;  and  if  the  logical  con- 
sequences of  supreme  temporal  as  well  as  spiritual  power 
were  not  put  forward,  they  were  not  abandoned,  and,  indeed, 
had  been  remarkably  exercised,  at  no  very  distant  period, 
in  dividing  the  newly  discovered  regions  of  the  world 
between  the  two  independent  States  of  Spain  and  Portugal, 
and  were,  as  will  be  seen,  as  late  as  the  year  1773,  asserted 
in  all  their  plenitude. 

But  the  actual  state  of  the  world  as  confronted  with  these 
claims  was  this  : — An  Episcopal  Church  in  Great  Britain, 
deriving  its  Catholic  doctrine  and  order  from  the  early 
Fathers  and  Councils  of  the  Undivided  Church. 

A  Church  in  France,  which  claimed  as  resolutely  as  that 
in  Great  Britain  the  Divine  Right  of  the  independent  Epi- 
scopate, and  denied  the  power  of  the  Pope  to  dispense  with 
the  customs  of  the  national,  or  the  canons  of  the  visible 
General  Church,  though  it  acknowledged  the  Headship  and 
the  Patriarchate  of  the  Successor  of  St.  Peter. 

Protestant  Churches  in  Germany  repudiating  Papacy, 
and,  as  connected  with  it,  Episcopacy. 

The  Churches  under  the  Patriarchate  of  Constantinople, 
who  charged  Rome  with  being  the  original  and  continuing 
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cause  of  the  Schism  of  Christendom ;  and  under  this  Patri- 
archate should  be  included^  at  this  time^  the  Churches  of 
Russia^  Greece,  Syria,  and  Egypt. 

But  in  all  these  countries  there  were  Roman  Catholic  as 
well  as  Catholic  and  Protestant  subjects.  How  was  the 
relation  between  the  Roman  Catholics  and  the  Pope  to  be 
carried  on  when  the  religion  of  the  State  was  Protestant,  or 
Catholic  but  unconnected  with  Rome  ? — how  were  Protes- 
tant subjects  to  be  treated  in  Roman  Catholic,  and  Roman 
Catholic  subjects  in  Protestant  countries  ?  This  is  perhaps 
the  most  difficult  of  State  problems,  and  has  never  yet  been 
satisfactorily  solved. 

The  Reformation,  and  the  spirit,  which  arose  with  it,  of 
searching  inquiry  into  the  legitimacy  and  foundation  of  all 
claims,  naturally  affected  the  relations  of  Governments  as 
well  as  of  Churches  with  the  See  of  Rome. 

Before  we  consider  these  relations  in  the  case  of  individual 
States,  let  us  glance  at  their  general  features  in  all  States 
during  the  period  between  the  Treaty  of  Westphalia  and  the 
last  Treaty  of  Vienna. 

The  Council  of  Trent  was  not  able  to  extinguish  the 
general  desire — of  which  the  decrees  of  the  Councils  of  Basle 
and  Constance  had  been  the  expression — for  a  National 
Churchy  one,  if  not  wholly  independent  of  Rome,  yet  con- 
nected with  it  only  by  a  recognition  of  its  Patriarchate  and 
Primacy.  Cismontane  canonists,  the  Anglicans,  and  the 
Protestants,  were  continually  employed  in  maintaining  that 
the  more  the  other  claims  of  Rome  were  considered,  the 
more  it  became  apparent  that  their  origin  was  to  be  traced  to 
the  false  Decretals  of  Isidore,  then  and  now  admitted  to  be 
forgeries,  and  which  had  been  fabricated  for  the  purpose  of 
maiming  and  weakening  the  true  Apostolical  rights  of  each 
individual  bishop  (m). 


(m)  ''Falsee  decretales  seculo  nono  illat®,  yidentur  in  hunc  scopuin 
fuisBe  &bricat8e  ut  judicia  Epiacoponiin  redderent  magis  difficilia.'* — 
Lequeux,  i.  330. 
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Many  and  8ore  appear  to  have  been  the  strivings  of  the 
Church,  m  different  countries,  to  return  to  this  primitive 
state  of  order  and  discipline. 

The  attempt  was  acceptable  to  States  and  governors,  be- 
cause it  tended  to  secure  the  national  independence,  and  to 
prevent  the  allegiance  of  citizens  from  being  distracted 
between  the  claims  of  a  native  and  a  foreign  superior. 

It  was  the  constant  endeavour,  therefore,  of  all  Princes 
and  Parliaments,  whether  Roman  Catholic,  Catholic,  or 
Protestant,  to  cut  off  the  channels  of  communication  and 
interference  with  their  subjects  which  the  Pope  kept  open. 

The  reception  and  authority  of  Legates  and  Nuncios, 
the  appeal  from  Ecclesiastical  Courts  to  Rome,  the  An- 
nates, the  establishment,  and  protection,  and  disposition  of 
Religious  Orders  and  Houses,  were  subjects  upon  which  the 
governors  of  States  were  continually  striving  to  repel  the 
Papal  claims ;  but  there  were  two  questions  which,  so  far 
as  International  relations  with  the  Papacy  are  concerned, 
almost  exclusively  occupy  the  foreground  of  the  historical 
picture  during  this  epoch,  and  upon  which  the  struggle  was 
most  severe  and  most  important 

1.  The  terms  under  which  the  Institution  or  Confirmation 
of  Bishops  should  be  obtained  from  the  Pope. 

2.  The  condition  of  previous  knowledge  and  sanction  on 
the  part  of  the  civil  Government,  with  respect  to  all  fiuUs^ 
Rescripts,  or  Apostolic  Letters,  promulgated  by  Rome 
within  the  dominions  of  the  foreign  State. 

With  respect  to  the  first  of  these  questions,  it  will  be 
seen  that,  during  the  epoch  which  we  are  discussing,  France, 
Austria,  Portu^,  and  Naples  were,  once  at  least,  upon  the 
verge  of  returning  to  the  primitive  practice  of  instituting 
and  confirming  bishops,  and  of  severing,  as  England  had 
done,  their  Episcopal  National  Church  from  all  dependence 
upon  the  Pope. 

CCCXXX  VI.  There  is  one  other  question  (n)  connected 

(n)  Oerardi  Noodt,  Dissertatio  Quarta,  de  Bdigione  ab  imperio  Jure 
Qentium  libera^  vol.  i.  p.  641   (ed.  Lugd.  1735): — '*  Interest,    inqnis, 
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with  this  subject^  of  a  mixed  public  and  International  cha- 
racter, the  treatment  of  which  has  greatly  perplexed  the 
Governments  of  States,  and  with  respect  to  which  their  in- 
tellectual errors  and  moral  crimes  have  been  of  a  most 
grievous  kind — namely,  the  treatment  of  subjects  professing 
a  different  religious  belief  from  that  established  by  the 
State  ;  such  errors  and  crimes  as  are  illustrated  in  the 
treatment  of  the  Huguenots  in  France,  and,  in  a  less  degree, 
of  the  Roman  Catholics  in  Ireland.  No  idea  appears  to 
have  been  of  slower  growth  than  that  of  real  religious 
toleration.  The  absence  of  it  led,  as  we  have  seen,  to  the 
intervention  of  foreign  Governments  on  behalf  of  co- 
religionists in  other  States ;  but  it  led  also  to  a  still  more 
strange  result  in  France,  for  there  the  Koman  Catholic 
Governmerit  (o),  which  would  not  tolerate  religious  dissent, 
concluded  a  regular  treaty  with  its  own  Protestant  subjects 
and  delivered  up  towns  and  cities,  like  Rochelle,  as  a  security 


civitatum  qua  forma,  quo  ritu,  quibus  cnremoniis  colatur  Deu9,  nempe 
ne  fiant  conventus,  quorum  initiis  in  rempublicam  oonjurationes,  et 
adversus  leges  stupra,  adulteria,  incestus,  csedes,  parricidia,  falsa  testi- 
monial l&audesve  cogitentur.  Non  est  enim  religio  qua  pemicies  humano 
generi  inducatur — scelus  est  cui  praetexitur  color  religionis — id  cum  tur- 
bat  disciplinam,  et  stringat  finem  civilis  conjunctionis,  non  obstat  Dei 
veneratio,  cur  non  perinde  ad  severitatem  legum  pertineat,  ac  si  adhibita 
non  esset  imago  religionis?  Sic  hominum  sacnficia  in  Africa  sustulit 
Tiberii  principatus,  sic  Bacchanalia  Romse  atque  in  Italia  coercuit  Senatus, 
cseterum,  innoxia  sit  Religio  nee  ad  turpe  atque  improbum  deflectat 
facinus,  sed  virtutem  juvat  et  bonos  mores,  sed  agat  ut  salva  sit  Reipub-* 
licsB  reverentia,  quod  improbetur  P  nisi  si  quis  non  flagitia  sect®  affinia, 
sed  sectam  quamquam  scelere  vacuam  puniendam  existimat  P  Sed  hoc 
injusti  ac  feri  et  crudelis  hominis  esse,  quis  non  videtP  " 

P.  642.  **  Nam  si  (secta)  perdendae  sit  ReipublicsB,  non  quia  nova  est 
prohiberi  debet  sed  quia  noxia,^ 

P.  644.  Noodt  remarks  that  Valentinian  the  elder  is  praised  by  Ammi" 
amis  (i.  lib.  30,  c.  9)  for  his  toleration ;  and  Noodt  also  cites  VakntiwunCs 
Constitution^  in  the  Codex  Theodosianus,  which  ends — *'  Testes  simt  leges 
a  me  in  exordio  imperii  mei  dat»  quibus  unicuique  quod  animo  imbibis- 
set,  colendi  libera  facultas  tributa  eet.  Nee  Hamspicinam  reprehendimus , 
sed  nocenter  exerceri  vetamus.^*    Valentinian  was  a  Christian. 

(o)  PortaUSf  Introd.  pp.  ix.-xix. 
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that  the  provisions  of  the  treaty  should  be  observed, — a 
most  unnatural,  fatal^  and  impossible  policy. 

The  Edict  of  Nantes  (a.d.  1598)  and  its  revocation  (a,d. 
1685)  are  among  the  most  painful  and  disgraceful^  but  also 
the  most  remarkable  and  instructive  pages  of  history. 

CCCXXXVII.  The  policy  pursued  by  the  Papacy 
upon  this  question  of  religious  toleration  deserves  notice. 
The  Pope,  having  in  vain  remonstrated  by  his  Nuncio, 
against  the  Treaties  of  Miinster  and  of  Osnabriick  (/?),  put 
forth  a  protest  (y)  in  the  shape  of  a  Bull  in  which  he  re- 
presented these  treaties  as  "  infinitely  prejudicial  to  the 
"  Catholic  religion,  to  the  Divine  worship,  to  the  Apostolical 
*^  See  of  Rome,  to  inferior  Churches,  to  the  orders  of  the 
"  clergy  as  well  as  to  their  ecclesiastical  jurisdiction,  autho- 
"  rities,  immunities,  franchises,  liberties,  exemptions,  privi- 
^*  leges^  and  rights ;  inasmuch  as,  by  divers  articles  of  one 
'*  of  these  Treaties  of  Peace,  the  lands  formerly  possessed 
**  by  the  clergy  in  those  countries  are,  amongst  others, 
**  abandoned  for  ever  to  the  heretics  and  their  successors : 
"  tiiefree  exercise  of  their  heresy  is  in  several  places  allowed 
"  to  these  heretics^  styled  of  the  Confession  of  Augsburg ; 
^^  land  is  promised  to  be  assigned  to  them  to  build  temples^ 
^^  and  they  are  admitted  along  with  the  Catholics  to  public 
^^ functions  and  offices.  .  .  .  Therefore,  we,  of  our 
"  own  accord,  from  our  certain  knowledge,  after  mature  de- 
"  liberation,  and  by  virtue  of  the  plenitude  of  the  ecclesias- 
"  tical  power,  pronounce  and  declare  by  these  presents  that 

"  the  aforesaid  articles have  been  by  right, 

"  are  and  shall  be  for  ever,  null,  void,  of  no  value, 
"  iniquitous,  unjust,  condemned,  reprobated,  frivolous,  with- 
"  out  any  force  or  effect,  and  that  no  one  is  bound  to  observe 
"  themy  although  they  should  have  been  confirmed  or 
"  strengthened  by  an  oath.     .     .     .     Nevertheless,  by  way 

(p)  Vide  ante,  voL  i.  pp.  50,  395. 
[q)  Parliamentary  Papers  for  1816,  pp.  103,  104. 
LHvstoire  du  Traits  de  Wettphalie,  par  le  Ph-e  Bougetmt^  t.  vii.  pp. 
412,  414,  423. 
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of  greater  precaution,  and  as  far  as  may  be  necessary, 
"  we,  of  our  own  said  accord,  knowledge,  deliberation, 
"  plenitude  of  power,  condemn,  reprobate,  annul,  suppress, 
"  and  deprive  of  all  force  and  value  the  aforesaid  articles,"  &c. 

CCC XXXVII  A.  The  questions  arising  out  of  the 
Papal  Encyclic  Quanta  Cura^  and  its  appendix,  called  the 
Syllabus  (r)(issued  8th  December,  1864),  which  have  so  much 
disturbed  and  irritated  the  Governments  of  civil  States,  and 
the  decree  (s)  of  the  Vatican  Council  (t)^  in  the  Bull 
or  Costituzione  Pastor  jEternus^  with  respect  to  the  infalli- 


(r)  "  C'est  le  8  d^cembre  qu*apparut  le  travail  du  p^re  Perrone  sous  la 
forme  d'une  encyclique  connue  d^sormais  dans  le  monde  sous  le  nom 
d'encyclique  Quanta  cura^  et  suivi  d'un  gyUahus  ou  s^rie  de  propositions 
condamn^es  comme  impies  ou  h^r^tiques.  Pie  IX  traitait  de  d^lire  la 
liberty  de  conscience  et  des  cultes,  d^clarait  qu'on  n'est  catbolique  qu'ii  la 
condition  de  n'admettre  ni  la  separation  de  T^glise  et  de  F^tat,  ni  Tin- 
d^pendance  du  pouvoir  civil,  ni  la  liberty  de  renseignement,  de  la  presse, 
de  Tassociation ;  il  proclatnait  enQn  que  '  T^glise  a  le  droit  de  lier  les 
consciences  des  fiddles  dans  ce  qui  se  rapporta  &  Tusage  des  choses  tem- 
porelles,  et  de  r^primer  par  des  peines  temporelles  les  violateurs  de  ses 
lois/  Quant  au  syllabus,  il  condamnait  quatre-vingts  propositions  qui 
contiennent,  on  pent  le  dire,  les  plus  chores  et  les  plus  pr^cieuses  croy- 
ances  des  temps  modemes. 

"  Les  articles  16, 17, 18  condamnent  les  cultes  non-catholiques,  Tarticle 
24  revendique  pour  F^glise  un  pouvoir  coercitif ;  I'article  42  r^lame 
pour  le  pouvoir  religieux,  en  cas  de  conflit  avec  le  pouvoir  civil,  les  droita 
que  les  gouvernements  modemes  ne  reconnaissent  qu'i  ce  dernier;  I'article 
48  revendique  pour  Tdglise  le  droit  de  s'immiscer  dans  la  legislation  civile, 
par  exemple,  pour  en  effacer  tout  ce  qui  pent  etre  favorable  aux  protes- 
tants  et  aux  juifs ;  Tarticle  72  condamne  le  manage  civil ;  les  articles  15, 
77,  78,  79,  80,  tout  ce  qui  ressemble  &  la  liberty  religieuse  ou  politique." 
—Ann.  des  Deux  Mondes  (1864-5),  pp.  206,  207. 

(*)  July  18,  1870,  this  Bull  contains  a  "decreto/*  De  Romani  Ponti- 
^icis  infallibili  magisterio. 

(t)  The  following  publications  should  be  studied  by  all  who  are  in- 
terested in  the  subject  of  the  incorporation  of  the  Pontidcal  States  into 
the  Kingdom  of  Italy : — 

1.  Ojffmelle  AktenstUcke  zu  dem  von  Seiner  Heiligkeit  dem  Papste 
Pms  IX,  nach  Rom  herufenen  Oekummischen  Conoil,  Im  Anhange,  Die 
Coblenzer  Laien-Adresse,    Berlin,  1869. 

This  work  includes  the  Encyclic  and  Syllabus  of  December  8, 1864. 

2.  Documenta  ad  illustrandum  Concilium  Vaticanum  anni  1870.  Gesam  - 
melt,  U.S.W.  yon  Dr,  Friedrich*    Ndrdlingen,  1871. 
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bility  of  the  Pope^  cannot  properly  be  discussed  at  any 
length  in  this  work.  These  questions  are  directly  of  a 
religious  character^  though  they  indirectly  touch  the  Inter- 
national relations  of  States^  inasmuch  as  they  partake  of  the 
character  of  instruments  issued  by  an  authority  which  pro- 
fesses to  control  the  acts  of  foreign  subjects  and  to  affect 
their  relations  to  the  Governments  of  the  States  of  which 
they  are  members. 

This  indirect  invasion  of  the  civil  rights  of  foreign 
Governments  is  of  less  importance^  as  a  matter  of  Inter- 
national law,  since  the  Pope  has  ceased  to  be  a  i/e  facto 
Sovereign  of  an  independent  State ;  though,  according  to 
the  Italian  statute  of  Guaranteesy  he  retains  a  sovereignty,  for 
certain  purposes,  without  territory,  or  the  power  of  enforcing 
his  own  decrees  by  his  own  officers,  so  far  as  civil  results 
are  concerned. 
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CHAPTER  VII. 

THE  INTERNATIONAL  RELATIONS  OF  THE  PAPACY  WITH 
FOREIGN  STATES  IN  WHICH  THE  ROMAN  CATHOLIC 
CHURCH  IS  ESTABLISHED,  DURING  THE  PERIOD  BE- 
TWEEN THE  REFORMATION  AND  THE  PRESENT  TIME. — 
THE   HISTORY   OF   CONCORDATA. 

CCCXXXVIII.  The  great  evil  of  the  Concordat  of 
Francis  I.  (a)  was  the  manifest  inequality  of  the  contract  in 
one  important  particular  between  the  contracting  parties.     It 
assigned  a  term  within  which  the  Crown  must  nominate,  but 
no  term  within  which  the  Pope  must  institutey  the  Bishop. 
In  this  inequality  the  ground   was   prepared   for  collision 
between  the  State  and  the  Pope.    The  advantage  was  neces- 
sarily and  greatly  upon  the  side  of  the  spiritual  potentate. 
Upon  the  Episcopate  the  clergy  depended  for  their  order, 
the  laity  for  the  enjoyment  of  religious  ministrations,  and, 
indirectly,  the  whole  realm  for  its  tranquillity.     If  the  Pope 
refused  institution   the   Crown   had  no  means  of  redress, 
though  its  State  was  thrown  into  the  utmost  confusion,  and 
its  subjects  were  deprived  of  their  greatest  blessing.     The 
means  to  which  one  temporal  State  resorts  against  another 
temporal  State,  of  compelling  the  execution  of  the  contract, 
were,  or  ought  to  be,  wanting  in  this  instance. 

France  and  Naples  might,  and  did  indeed,  sometimes 
sanction  the  invasion  of  the  Papal  territories,  as  of  Avignon 
and  Beneventum,  and  so  far  treat  the  Pope  in  this  respect 
as  a  temporal  Prince,  as  to  have  recourse  to  the  means, 
which  International  Law  would  sanction,  of  compelling  a 
temporal  Prince  to  fulfil  his  contract. 

(a)  De  Bradt,  pp.  d(>4,  S05. 
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To  dwell  on  the  mischief  done  to  the  Church  alone  by 
'  this  consequence  of  the  Concordat  (6)  of  Francis  I.,  doesnot 
belong  to  this  work ;  but  such  mischief  to  the  State  and 
Church  could  never  have  arisen  under  that  primitive  rule 
of  the  Church  by  which  the  Bishop  was  elected  by  the 
laity  or  clergy,  or  both,  and  instituted  by  his  coraprovincials 
and  metropolitan.  ^'  II  est  sans  doute  conforme  a  Tantique 
"  discipline  de  I'Eglise  gallicane  d'attribuer  aux  M^tropoli- 
"  tains  et  aux  plus  anciens  Eveques  des  m^tropoles  I'insti- 
"  tution  des  Eveques  "  (c),  is  the  language  of  the  **  Ex- 
**  position  des  Principes  sur  la  Constitution  du  Clerg6  par 
"  les  Eveques  deputes  al'Assemblee  nationale,"inl791  (rf), 
of  which  Pius  VI.  approved,  and  which  a  modem  French 
Council  has  pronounced,  not  unjustly,  to  be  one  of  the  fairest 
monuments  of  the  Gallican  Church. 

CCCXXXIX.  Between  the  reign  of  Francis  I.  and 
Louis  XIII.  (e),  on  account  of  the  Pope's  refusal  of  a  Bull 
of  institution  to  a  Bishop  nominated  by  Henry  IV.  to  the 
See  of  Auxerre,  that  see  was  vacant  for  twelve  years. 
Louis  XIII.  underwent  a  similar  refusal  in  the  person  of 
the  celebrated  De  Marca,  whom  he  had  nominated  to  the 
Bishopric  of  Conserans ;  and  the  vacancy  lasted  six  years, 
from  1642  to  1648. 

Three  Popes  (  f)  successively  refused  the  confirmation  of 
the  Bishops  of  Louis  XIV.,  and  the  number  of  vacant  sees 
amounted  at  one  time  to  thirty-five.  In  later  times  the 
Pope  sometimes  accomplished  the  end  of  refusal  in  a  less 
direct  manner,  by  leaving  out  the  name  of  the  Prince 
in  the  Bull,  which,  according  to  the  Concordat,  ought  to 
be  there,  and  thereby  making  it  appear  that  the  nomina- 
tion was  made  propria  motu  of  the  Pope,  and  not  of  the 
Sovereign.  Such  Bulls  were  of  course  rejected  by  the 
Prince. 


(6)  De  Pradtj  i.  c.  14. 

(c)  See  this  exposition  at  length  in  Lequeux^  i.  499. 
(rf)  Ibid,  387.  (c)  De  Pradt,  i.  c.  6. 

(/)  Innocent  XI.,  Alexander  VUL,  Innocent  XH. 
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CCCXL.  To  these  disagreements,  in  spite  of  a  Concordat 
between  the  State  and  the  Pope,  Christendom  is  indebted 
for  the  ever-memorable  declaration  of  the  liberties  of  the 
GalHcan  Church. 

As  early  as  1504  {g\  the  University  of  Paris  protested 
against  certain  powers  claimed  by  the  Legate  d'Amboise, 
with  respect  to  the  collation  of  benefices  and  the  rights  of 
graduates,  and  asserted  with  respect  to  denying  the  absolute 
powers  of  the  Pope,  that  "  in  hac  consistit  libertas  Ecclesm 
GallicancB.^  In  1594,  Pierre  Pithou  (A)  published,  under 
the  title  of  "  Libertas  de  TEglise  galHcane,"  a  sort  of  code 
of  eighty-four  articles,  deduced  from  two  maxims,  namely, 
the  independence  of  Princes  and  the  limitation  of  Papal 
authority  by  canons  and  c^ouncils.  This  code  has  been 
called  by  French  writers  the  Palladium  of  France,  and  has 
actually  been  cited  in  edicts,  as  in  that  of  November,  a.d. 
1719  (i).  In  1651  it  was  published,  after  De  Marca  had 
defended  it  in  his  great  work,  with  a  "  privilege  "  prefixed 
by  the  King,  in  which  the  work  was  represented  as  placing 
the  Regalia  of  the  Crown  in  ecclesiastical  matters  beyond 
dispute  (j). 

In  A.D,  1614,  the  States-General  complained  bitterly  of 
infringements  upon  their  liberties.  In  1663  the  Sorbonne 
put  forth  six  articles  (A),  denying,  in  the  plainest  language, 
all  authority  of  the  Pope,  direct  or  indirect,  in  temporal 
matters,  declaring  that  he  had  no  power  of  dispensing  with 
the  obedience  of  subjects,  of  deposing  Bishops,  that  he  was 
not  infallible,  and  asserting  the  inferiority  of  the  Pope  to  an 


(g)  LeqtieuXf  i.  368. 

(A)  The  most  learned  Frenchman  of  his  time ;  born  at  Troyes,  died 
1696,  at  the  age  of  67.  Francois  Pithou,  his  brother,  shared  his  labours 
and  fame. 

(»)  Durande  de  Mtnllane,  cit,  t.  iii.  194,  contains  the  eighty-four  articlee 
at  length. 

(/)  The  most  famous  commentary  on  Pithou's  work  is  that  of  Jacquei 
Dupuisj  in  two  vols,  folio.  Some  of  the  propositions  contained  in  it  were 
condemned  by  an  assembly  of  the  clergy  in  1640. 

{k)  Durande  de  MaiUane,  ub%  tupr,  t,  iii.  210, 
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(Bcumenical  council,  and  proclaiming  that  the  King  had  no 
superior  but  God. 

In  1673  (/),  Louis  XIV.  extended,  by  an  edict,  his 
Regale  over  all  the  dioceses  of  his  kingdom.  Two  prelates  (»#) 
only  resisted  this  edict;  one  of  whom  appealed  to  Pope 
Innocent  XI.,  and  was  protected  by  him.  The  Archbishop 
of  Toulouse,  nevertheless,  proceeded  against  the  bishop  and 
his  Vicars-General.  The  quarrel  between  the  Crown  and 
the  Pope  became  exacerbated. 

The  King,  under  the  advice  of  Le  Pellier  and  Bossuet, 
appealed  to  a  general  assembly  (li)  of  his  clergy ;  and  the 
result  was  the  famous  declaration  of  the  clergy  in  1682, 
sanctioned  by  thirty-four  bishops,  and  contained  in  four 
articles,  pretty  much  the  same  in  effect  as  the  six  articles  of 
the  Sorbonne,  and  recognising  by  name  the  authority  of  the 
Council  of  Constance.  It  was  approved  by  Royal  Edict  in 
March  1682  (o),  and  annulled  by  a  Brief  from  Innocent  XI., 
of  April  11,  1682.  The  Pope  arbitrarily,  and  not  upon  any 
alleged  canonical  or  moral  defects,  refused  Bulls  of  Institu- 
tion to  the  Bishops  nominated  by  the  Crown.  Alexander 
VI.  went  a  step  further  than  his  predecessor,  and  published^ 
January  20,  1691,  the  Bull  Inter  multiplices^  by  which  he 
annulled  the  resolutions  equally  with  respect  to  the  Kegale 
(/?)  and  the  spiritual  authority, — a  Bull,  it  may  be  observed, 
subsequently  confirmed  by  another,  the  Auctorem  fideiy  of 
Pius  VI.  (y). 

(0  De  Pradt,  i.  335. 

{m)  lyAleth  and  De  Pamiers,  The  latter  published  a  perspicuous 
littie  tract,  entitled  TraitS  de  la  RSgale,  "  The  PigdU^  he  says,  "  con- 
sists in — 

''1.  La  disposition  des  revenus  de  TEglise  vacante. 
^  2.  La  collation  de  plein  droit  des  b^n^fices  non  cures  durant  la 
yacance  du  si6ge  Episcopal/' — P.  6. 
(n)  It  was  at  the  opening  of  this  meeting  that  Bossuet  published  his 
sermon  "  Sur  F  UniU  de  VEglise:' 

(o)  Which  in  February,  1810,  Napoleon  declared  by  an  Imperial  De- 
cree, and  promulgated  as  the  Law  of  France. 
{p)  Lequeux,  iv.  372,  373. 
(g)  In  1786,  when  Scipio  Ricci,  Kshop  of  Pistoja  and  Prato,  called  a 
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Meanwhile  the  question  of  ambassadorial  privileges  arose 
at  Rome ;  the  Pope  exco  mmunicated^  the  Ambassador  pro- 
tested (r).  The  Nuncio  at  Paris  was  put  under  restraint ; 
Avignon  was  seized  upon  («);  thirty-five  Bishops  were 
refused  Bulls  ;  the  Advocate-General  of  the  Parliament  of 
Paris  spoke  of  the  convocation  of  a  council,  of  a  return 
to  the  Pragmatic,  and  of  providing  for  their  own  Church 
without  the  Pope. 

CCCXLI.  The  Bishops  were  on  the  point  of  rejecting 
altogether  the  Papal  authority,  when  Louis  XIV.,  aided  by 
Bossuet,  prevented  this  catastrophe  (t). 

Peace  was  made  in  1693  with  Innocent  XI.  Certain 
Bishops  were  induced  to  write  a   penitential  letter  to  the 

Diocesan  Synod,  which  more  than  adopted  the  French  articles. — Coppi, 
AnnaU  cP Italia j  i.  p.  166. 

(r)  The  following  dissertations  by  D* Aguesseau  should  be  noticed : — 

**  M^moires  historiques  sur  les  Afiaires  de  l^Eglise  de  France,  depuis 
1697  jusqu^au  1710,  ou  H^it  de  ce  que  M.  le  Ohancelier  d'Aguesseau 
a  fait  en  faveur  des  Maximes  du  Royaume,  des  Libert^  de  FEglise  galli- 
cane,  et  de  notre  Droit  public  eccl^siastiquey  dans  la  dispute  du  Qui^tisme 
en  1697  ;  dans  les  affaires  du  Bref  de  1703  contre  le  fameux  cas  de  con- 
science, de  la  BuUe  *  vineam  Domini  Sabaoth  '  de  1706 ;  de  M.  TEv^ue 
de  Saint-Pons,  et  de  la  D^laration  des  douze  Evdques  en  1610  au  sujet 
de  TAssembl^  du  CQerg^  de  1706."— Tom.  xiii.  p.  161. 

"  Fragment  d*une  v*  Instruction,  qui  n'a  pas  6t4  achey^. — Sur  T^tude 
du  Droit  eccl^siastique. — Notions  g^n^rales  sur  la  mani^re  d*^tudier  le 
Droit  eccl^iastique." — Ibid.  tom.  i.  p.  416. 

"XXVI.  Plaidoyer.  D.  7  aoust  1693.— Dans  la  Cause  de  FrAre 
Houdiart,  Oordelier,  qui  s'^toit  fait  transf(6rer  dans  Tordre  de  S.  Benoit  et 
de  Charles  du  Sault. 

"  P.  Si  un  Bref  du  Pape  portant  confirmation  d*ime  translation  d\m 
Keligieux,  d^clar^e  abueive  par  un  ArrSt,  est  abusif  P 

"  2°.  Si  ce  Bref  et  des  Lettres-Patentes  obtenues  du  Roi  pour  en  or- 
donner  I'ex^cution,  peuvent  avoir  effet  au  prejudice  d'lm  tiers  ?  " — Und, 
tom.  Ji.  p.  697. 

(s)  As  it  had  been  in  1663,  when  the  Ambassador  was  insulted  at 
Rome.  Satisfaction  was  demanded  and  obtained,  and  an  obelisk  erected 
at  Rome,  with  an  inscription  recording  the  fact. 

(t)  "  Dies  war  der  Augenblick,  wo  jene  Bischofe  auf  dem  Punkte 
standen,  das  Schinma  auch  formeU  auaziuprechen ;  der  Entwurf  der  De- 
claration war  ganz  in  diesem  Sinne  von  dem  Bischof  von  Toumay  ge&sst. 
DasB  es  nicht  dazu  kam,  war  das  Werk  Ludwigs  und  des  groasen  Boa- 
suet/' — PhiUippe,  Kirchenrechtf  ill  368, 
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Pope^  and  Louis  XIY.  promised  him  by  letter  that  the 
Edict  of  1682  should  not  be  executed,  though  it  was  not  to 
be  recalled.  For  in  1713,  when  Clement  XL  called  upon 
Louis  to  forbid  the  teaching  of  the  four  articles,  that  monarch 
wrote  a  letter  to  say  he  had  engaged  not  to  enforce  the  execu- 
tion of  the  Edict  of  1682,  but  that  it  would  be  unjust  to  forbid 
the  articles  being  taught.  The  Pope  was  satisfied,  and  issued 
the  Bulls.  The  letter  was  kept  as  a  trophy  of  the  submission 
of  the  Gallican  Church,  brought  to  Paris  by  Pius  VII.  in 
1801,  and  soon  afterwards,  it  is  said,  burnt  by  Napoleon  (u). 

CCCXLII.  The  revocation  of  the  edict  of  Nantes,  the 
theological  quarrels  between  Jesuits  and  Jansenists,  and  the 
miserable  discords  arising  out  of  the  Bull  Uniffenitus,  closed, 
in  sorrow  and  disgrace,  the  seventy-two  years'  reign  of  Louis 
XIV.  in  1715.  But  it  should  be  mentioned  that,  in  the 
year  1695,  an  Ecclesiastical  Edict — in  imitation  of  those 
precursors  of  modem  codes,  the  Civil  Edicts  of  1665  and 
1670 — incorporated  into  a  sort  of  code,  without  reference 
to  Rome,  a  recapitulation  and  readjustment  of  a  great  variety 
of  previous  domestic  legislation  upon  the  Gallican  Church, 
especially  of  the  mutual  duties  and  relations  of  it  and  the 
civil  power. 

CCCXLIIL  In  1716  (aj),  Clement  XL  at  first  refused 
Bulls  of  confirmation  on  grounds  connected  with  the  Unige- 
nitus  Bull  to  the  Bishops  of  Bayeux,  Tours,  and  Khodes, 
but  yielded  at  last  to  the  positive  demands  of  the  Regent. 

In  1723,  when  the  infamous  Dubois  was  installed  in  the 
chair  of  the  President  of  the  Assembly  of  the  Clergy,  he 
proclaimed  his  intention  of  acting  the  part  of  an  Ultramon- 
tane Cardinal  {y).  But  death  interrupted  his  design  of 
covering  his  many  vices  with  the  mantle  of  disloyal  bigotry. 

In  1762,  the  Order  of  the  Jesuits,  the  great  champions  of 


(u)  **  On  ne  viendra  plus  nous  troMer  avec  ces  cendresj^  Napoleon  is 
reported  to  have  said  when  he  burnt  it.—  De  Pradt,  i.  363,  364. 

(x)  l)e  Pradtf  i.  366.  This  was  at  the  time  when  no  opposition  was 
made  to  the  conferring  of  the  Cardinal  s  hat  upon  Dubois, 

(y)  Histoire  de  France,  par  H.  Martin^  torn.  xvii.  p.  293,  ed.  1861. 
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the  Papal  Power,  was  suppressed  by  a  decree  of  the  Parlia- 
ment of  Paris. 

CCCXLIV.  In  1766,  Louis  XV. put  forth  adecree— in 
which  he  referred  to  the  Edicts  of  1682,  1695,  and  a  decree 
of  his  Council  in  1781,  as  containing  the  undoubted  Law  of 
France — that  though  the  Church,  having  a  real  authority 
from  God,  was  subordinate  to  no  other  in  spiritual  matters, 
the  temporal  power, "  which  emanates  from  God,  is  held  from 
"  God  alone,  and  is  neither  directly  nor  indirectly  depen- 
"  dent  on  any  other  power  on  earth ; "  that  though  the  Church 
has  exclusive  power  to  pronounce  upon  questions  of  doctrine, 
yet  the  State,  before  it  assisted  in  their  execution,  had  a 
right  to  examine  their  form,  to  see  that  they  are  agreeable 
to  the  constitution  of  the  kingdom,  whether  they  will  aiFect 
public  tranquillity,  as  well  as  to  prevent  qualifications  un- 
authorised by  the  Church  being  attached  to  their  publication  ; 
that  it  was  the  duty  of  the  temporal  power  to  watch  over 
the  honour  of  citizens,  and  to  see  that  it  was  not  violated 
by  the  non-observance  of  ancient  rules  and  formalities,  with 
respect  to  which  the  Sovereign  was  to  be  considered  as  the 
external  bishop  and  avenger  ;  that  he  had  a  right  to  declare 
invalid  vows  which  are  not  in  conformity  with  civil  or  cano- 
nical rules,  and  to  reject  and  exclude  religious  orders  which  are 
injurious  to  the  State ;  and,  therefore,  that  in  order  to  pre- 
serve the  just  boundaries  between  the  temporal  and  spiritual 
powers,  it  was  ordered  that  all  the  royal  edicts,  and  espe- 
cially the  Edicts  of    1682  and  1695,  should  be  executed 
throughout  the  kingdom,  and  that  the  four  resolutions  of  the 
assembled  Bishops  of  the  kingdom  in  1682  should  be  in- 
violably observed,  supported  by  all  universities,  and  taught 
in  all  seminaries  throughout  the  kingdom  (z). 


(z)  See  Appendix  to  Heport  from  Committee  on  Refftdation  of  Roman 
Catholics  in  Foreign  Countries,  ordered  by  the  House  of  Commons  to  be 
printed  in  1816-1817|  and  to  be  reprinted  in  1852.  In  this  publication, 
but  still  more  in  the  Correspondence  respecting  the  Relations  existing 
between  Foreign  Governments  and  the  Court  of  Rome,  printed  by  Parliament 
in  1851,  is  contained  a  vast  mine  of  information.    No  work  exists  which 

VOL.  II.  F  F 
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CCCXLV.  Here  we  must  notice   the  conduct  of  the 
Pope  to  a  petty  Italian  State  on  account  of  the  manner  in 
which  it  was  regarded  in  France.     In  1768  the  Duke  of 
Parma  made  an  edict  upon  a  variety  of  subjects  of  a  mixed 
civil   and  spiritual  character,  and,  among  other  matters, 
forbad,  without  his  permission,  appeals  to  Rome  from  litiga- 
tions as  to  the  benefices  of  the  Duchy ;  he  forbad  also  com- 
missions to  be  conferred  on  strangers,  and  ordered  that  **  no 
"  writing   coming  from  Rome^  or  other  foreign    country y^ 
should  have  any  effect  in  Parma  without  the  Sovereign's 
exequatur.     Clement  XIII.  published  a  l&riQi  {monitor io  di 
Parma)  calling  the  Duchy  his  own  {nostra  ducato  di  Parma), 
declaring  the  edict  void,  forbidding  all  ecclesiastics  to  obey 
it,  and  pronouncing  that  all  concerned  in  the  publication 
had  incurred  the  censures  of  the  Bull  In  Coena  Domini, 
and  could  not  be  absolved  except  by  the  Pope  or  his  succes- 
sors (a). 

Du  Tillot,  the  Minister  of  Parma,  appealed  to  the  Courts 
of  Europe  against  this  act,  and  not  in  vain :  for  the  reference 
to   the   Bull  In    Ccena    Domini  had   exasperated  all   the 
Sovereigns,  and  the  Bourbons  were  also  especially  offended 
by  the  aggression  on  their  kinsman.     Portugal  condemned 
the  Brief.     The  King  of  Spain  put  out  an  edict  that  the 
Bull  In  Coena  had  never  been  received  in  his  dominions. 
The  Parliament  of  Paris  reprobated  the  Brief  {h\  and  ob- 
served that  all  countries  rejected  the  In  Coena  Bull,  attacked 
violently  the  continual  reappearance  of  obsolete  and  illegal 
pretensions   of    Rome,  and  expressed  indignation  at    the 
censure  on  the  exequatur ^  "  which  is  the  law  of  all  countries, 
"  a7id  particularly  of  France, "^^  and  requested  that  the  law. 


gives  the  modern  history  of  these  relations  with  a  fulness  of  detail  at  all 
comparable  to  this  latter  publication,  and  the  authority  furnished  by  the 
ministers  of  each  country  is  indisputable. 

(a)  Coppi,  i.  p.  77. 

Martens,  Tr,  i.  p.  495. 

(6)  This  orrH  (February  26,  1768)  of  Parliament  is  referred  to  as  clear 
law  in  the  first  of  the  Organic  Articles. —  Vide  post. 
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contained  in  the  77th  article  "  of  our  liberties,"  should  be 
enforced,  viz.,  "  that  all  bulls  and  despatches  coming  from 
"  the  Court  of  Rome,  without  exception,  are  to  be  examined 
"  to  ascertain  whether  they  do  not  contain  any  thing  that 
"  in  any  manner  may  prove  prejudicial  to  the  rights  and 
*^  liberties  of  the  Gallican  Church  (c)  and  to  the  authority 
"  of  the  King."  The  principal  propositions  maintained  by 
this  Parliament  were  embodied  and  promulgated  in  a  Royal 
Declaration  in  the  same  year. 

The  Pope  found  no  support.  Maria  Theresa  coldly 
replied  to  his  solicitations  for  aid  that  it  was  not  an  affair  of 
religion,  but  of  State  policy.  Venice  declared  also  against 
the  Pope.  The  King  of  Naples  invaded  Benevento  and 
Pontecorvo ;  the  King  of  France  Avignon  and  the  Yenaissin. 
All  the  Sovereigns  demanded  the  recall  of  the  Brief,  and 
the  Papal  suppression  of  the  Jesuits. 

CCCXLVI.  Clement  XIII.  died  in  the  midst  of  this 
tumult.  Clement  XIV.  (Lorenzo  Ganganelli),  leaning 
rather  to  the  Regalisti^  who  counselled  concession,  than  to 
the  Zelantiy  who  wished  to  uphold  all  the  claims  of  Rome, 
restored  peace.  He  prohibited  the  reading  of  the  Bull  In 
Ccenay  made  concessions  to  Sardinia,  sent  a  Nuncio  to  Por- 
tugal, suspended  the  monitorium  against  Parma,  and  in  1773, 
true  to  the  policy  of  the  Roman  See  in  the  case  of  the 
Templars,  pronounced  the  decree  of  dissolution  against 
the  most  faithful  soldiers  of  his  see,  the  Jesuits. 

The  French  Revolution  was  followed  (1789)  by  the 
confiscation  of  the  property  of  the  Church,  and  what  was 
called  the  civil  constitution  of  the  clergy,  one  main  feature  of 
which  was  that  the  Bishops,  though  they  were  to  announce 
in  writing  their  appointment  to  the  Pope,  were  not  to  re- 
ceive from  him  canonical  institution,  but  from  the  metropo- 


(c)  Requisition  of  the  Attomet^  General  and  Arret  of  the  Parliament  of 
Paris.     Report  of  1817,  Pari  Papers,  pp.  179-181. 

Vide  ibid,  for  Letters  Patent  of  the  King  in  1772,  suspending  the 
execution  of  the  arret ;  but  the  suhetance  of  it  was  proclaiuied  in  a  Royal 
Declaration,  March  8, 1772.— Fufo  ibid,  pp.  178-181, 

rr2  . 
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litan  or  senior  Bishop.  Thirty  Bishops  protested  against 
these  measures^  and  the  Pope  condemned  them  in  various 
Briefs. 

CCCXLVII.  Passing  over  the  persecutions  of  the  clergy, 
the  history  of  the  Constitutional  Churchy  and  the  consecration 
of  constitutional  Bishops,  we  approach  the  second  and  the 
existing  Concordat  of  France,  namely,  that  between 
Napoleon  and  Pius  VII.  in  1801.  It  consists  of  seventeen 
articles. 

The  preamble  recognised  on  the  part  of  France,  that  the 
"  Catholic  Apostolic  Roman  religion  "  was  that  of  the  great 
majority  of  French  citizens,  and,  on  the  part  of  Rome,  that 
great  advantages  had  accrued,  and  were  expected,  to  this 
religion  from  the  re-establishment  of  it  in  France,  and  the 
public  profession  of  it  made  by  the  Consuls  ;  that  a  new 
arrangement  of  dioceses, "  de  concert  avec  le  gouvemement," 
should  be  made :  that  the  First  Consul  should  nominate, 
and  the  Pope  institute  Bishops,  according  to  the  ancient 
forms  used  in  France ;  that  the  Bishops  and  ecclesiastics  of 
the  second  order,  before  entering  into  their  functions,  should 
swear  obedience  to  the  Republic,  and  not  to  abet  by  counsel 
or  undertake  any  plot,  "  soit  au  dedans,  soit  au  dehors," 
contrary  to  the  public  tranquillity,  and  to  reveal  anything 
of  the  kind  to  the  Government  It  provided  that  the  First 
Consul  should  have  the  same  rights  and  prerogatives  as  the 
ancient  Government.  This  Concordat  was  followed  by 
certain  BulUy  "IndultSy^  and  Briefs  {d)  on  the  part  of  the 
Pope,  the  most  remarkable  of  which  was  the  Brief  Tarn 
multa,  in  which  the  Pope,  in  order  to  facilitate  the  new 
arrangements  with  Bonaparte,  obliged  eighty -one  Bishops, 
admitted  to  be  **  anciens  et  veritables  JEvSques^^^  as  the  reward 
of  their  fidelity  to  the   Church,  and  their  loyalty  to  the 


{d)  Eoclesia  Christi,  August  15, 1801. 
Q^i  Christi  D<mim,  November  80, 1801. 

InthUt  ApogtolictB  Sedis,  April  9, 1802,  by  the  Pope's  Legate,  Caprara, 
diminishing  the  nvmber  of  Festiyals. 
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Crown,  to  resign  their  sees.  Forty-five  submitted ;  thirty- 
six  (e)  resisted.  It  should  never  be  forgotten  that  the 
Pope  proceeded  by  the  Bull  Qui  Christi  Domini  to  deprive 
these  thirty-six  prelates  of  their  sees,  without  the  form  of  a 
canonical  judgment,  without  an  allegation  of  fault,  much  less 
of  crime,  upon  the  naked  plea  of  the  necessity  of  the  time. 
Civil  history  might  be  searched  in  vain  for  an  act  of  more 
flagrant  injustice.  Ecclesiastical  history  affords  no  precedent, 
and  will,  it  may  be  hoped,  afford  no  imitation,  of  so  bare- 
faced a  contempt  for  all  moral  right,  as  well  as  all  Canonical 
Law  and  custom.  The  very  apology  gave  the  enemies  of 
religion  the  occasion  of  rejoicing  at  the  practically  acknow- 
ledged dependence  of  the  Church  upon  the  State. 

CCCXLVIII.  Little  good  accrued  to  the  Roman  See 
from  this  servility  to  Napoleon  I.  On  the  very  day  upon 
which  the  Concordat  was  published,  articles  organiques  of 
the  Government  were  issued ;  which,  though  remonstrated 
against  by  the  Pope,  and  though  their  abrogation  formed  a 
part  of  the  abortive  Concordat  of  1817  (/),  remain,  it  should 
seem,  to  this  day  a  loi  de  VEtat  (g).  These  articles  were 
prefaced  by  Portalis  (no  mean  name  in  French  jurisprudence). 
They  contain  provisions  with  respect  to  the  verification  of 
Bulls,  the  Delegates  of  the  Pope,  the  Decrees  of  Councils 
held  out  of  France,  and  of  General  Councils,  and  of  the 
Appel  comme  d^abus  (with  a  very  long  enumeration  of 
possible  cases  for  its  exercise),  which  secured  the  indepen- 
dence of  the  kingdom   in  a  more  stringent  manner  than 


(e)  Some  of  these  retired  to  England.  They  formed  what  was  called 
"  La  Petite  Eglise,"  and  which,  like  the  Nonjuring  Church  in  England, 
continued  to  exist  for  some  time.  Indeed,  it  would  appear  not  to  have 
been  wholly  extinct  in  1852.  For  some  account  of  them,  see  The  Guar- 
dian of  February  4, 1852. 

(/)  LequeiLv,  iv.  400. 

Q)  The  clause  for  its  abrogation  was  one  of  the  impediments  which 
prevented  the  execution  of  the  proposed  Concordat ;  for  the  clause  would 
have  required  the  consent  of  the  Chambert,  which  could  not  be  obtained. 
— iWtf.  402. 
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any  preceding  edicts  or  regulations  had  done  {h).  The 
memorable  journey  of  Pius  VII.  to  Paris,  his  consecration 
of  Napoleon,  their  subsequent  quarrel,  chiefly  on  the  Bulls 
of  institution,  the  outrage  offered  to  the  Pope  at  Rome, 
Napoleon's  demand  that  the  Holy  See,  in  logical  consistency 
with  its  claims  and  position  (£),  should  cease  to  hold  any 
communion  with  schismatics  like  Russia  and  England; 
the  final  annexation  of  the  Papal  dominions  to  France  by 
the  decree  of  Schonbrunn  (J)  (May  17,  1809),  the  scan- 
dalous seizure  of  the  Pope,  his  imprisonment  (A)  at  Savona 
and  Fontainebleau,  and  the  excommunication  of  Napoleon, 
are  pages  of  history  well  deserving  of  study,  but  which  the 
limits  of  this  work  compel  us  to  pass  by  ;  nevertheless,  it 
belongs  to  the  object  of  this  chapter  to  notice  that  Napoleon 
sought  to  justify  his  outrage  by  referring  to  the  donations 
of  his  "  auguste  pr^decesseur,"  Charlemagne,  to  the  Roman 
See,  as  having  caused  an  incompatible  mixture  of  temporal 
and  spiritual  power,  fruitful  in  discord,  because  it  had  always 
induced  the  Pope  to  employ  the  influence  of  the  latter  to 
support  the  pretensions  of  the  former  (/).  At  the  very  time 
when  Napoleon  brought  these  charges  against  the  Pope,  he 
meant  to  make  his  spiritual  power  a  political  instrument,  and 
to  fix  his  residence  in  France. 

CCCXLIX.  The  Pope  resorted  for  his  defence  to  the 
weapon  of  his  predecessors ;  he  issued  a  Bull  {m)  of  excom- 


(h)  Articles  23  and  24  provided  for  the  teaching  la  all  schools  of  the 
four  Galilean  propositions. 

(i)  Schoellf  Archives  historiques  et  politiqueSy  ii.  3. 

(y)  Kochy  Hist,  des  Tr.  ill.  116. 

(Ji)  Napoleon's  conduct  was  shameful,  and  wholly  indefensible.  But 
it  is  souietinies  forgotten  that  the  great  C/liarles  V.  at  the  same  time  im- 
}»ri8onod  the  Pope  and  prayed  for  his  deliverance  from  captivity,  and  that 
diaries  V.  was  never  excommunicated. 

(/)  It  is  truly  said  by  Ranke,  that  the  (/onstitueiit  Absembly  meant  to 
detateh  itself  from  the  Pope,  the  Directory  to  destroy  him,  and  Napoleon 
to  make  hiui  a  tool. 

(//t)  In  the  Mpttwrio  del  Cardinal e  Parca,  i.  2-U,  tliis  Bull  is  to  be 
found  in  iwtewio.  T  cannot  discover  it  in  the  v(>lume  of  the  BuUarium 
which  relates  t^  Pius  VII. 
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munication^  not  against  Napoleon  by  name  (n),  but  against  all 
who  had  in  any  way  perpetrated,  connived,  assisted  at,  or  coun- 
selled the  division  and  rapine  of  the  Holy  See.  This  is  no 
longer  (o)  the  last  instance  in  history  of  the  exercise  of  this 
power  by  the  Pope.  It— like  the  Bull  of  March  26,  1860, 
against  the  invaders  of  the  Pontifical  States — was  couched 
in  different  language  (/))from  the  Bulls  against  Henry  VIII. 
and  Elizabeth ;  it  did  not  call  upon  the  subjects  of  the  ex- 
communicated Prince  to  rebel,  or  upon  foreign  Powers  to 
invade  his  territory,  but  it  refused  absolution  from  the 
penalties  of  the  Major  Excommunicatioy  "  donee  omnia 
"  quomodolibct  attentata  publice  retractaverint,  revocaverint, 
^^  cassaverint  et  aboleverint,  ac  omnia  in  pristinum  statum 
"  plenarie  et  cum  effectu  reintegraverint,  vel  alias  debitam 
^^  et  condignam  Ecclesise  ac  nobis  et  huic  sanctas  Sedi  satis- 
*^  factionem  in  praemissis  praestiterint "  (y).  The  spiritual 
power  of  the  Pope  was  therefore  exerted,  if  not  to  extend,  as 
it  had  been  in  1707  and  1768  (r),  yet  principally  to  recover 
territorial  right  and  property :  all  these  latter  excommuni- 
cations were  practical  applications  of  the  article  in  the 
Council  of  Trent  (."?)  which  has  been  mentioned  above,  and 
which  was  cited  in  the  Bull  of  Pius  VII.  {t). 

CCCL.  At  Savonathe  Pope  consented,  if  consent  can  be 
predicated  of  a  prisoner,  to  the  demand  of  his  captor,  that 
when  a  Bull  of  institution  had  been  refused  by  him  on  other, 
grounds  than  those  of  personal  unworthiness,  the  institution 
should  devolve  after  six  months  on  the  Metropolitan  (?£). 

(/*)  "  Qubemiunx  Oallicanum  "  occurs  in  the  iriBtnimeiit.  iSo  in  the 
Encyclic  of  1871,  and  other  preceding  documents, '$'u^a//?tll^^^n  Ouhenuutn, 

(o)  As  it  was  when  the  first  edition  of  this  work  was  published. 

(/?)  De  Prodi,  ii.  400,  407. 

(q)  Memorie  del  Card,  Pacca,  p.  247. 

(r)  To  support  the  claims  of  the  Papal  See  to  the  Duchy  of  Parma, 
the  Pope  twice  issued  excommunications^-once  in  1707,  once  in  1768 — 
Hgainst  the  Duke  of  Parma. 

(«)  Sess.  22,  c.  iv.  is  mentioned  in  Pacca,  but  it  must  be  a  misprint 
for  xi. 

(/)  De  Prodi f  ii.  324.    See  the  instrument  of  consent,  p.  470. 

(u)  This  was  also  declared,  after  the  failure  of  the  Ecclesiastical 
Council  in  1811,  by  the  Edict  of  August  5, 1811.    The  Pope  at  Savona 
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This  provision,  which  Roman  Catholic  Princes  have  always 
striven  for  in  vain,  was  also  inserted  in  the  fourth  article  of 
the  Concordat,  signed  at  Fontainebleau,  January  25,  1813 
(x).     That  Concordat   the  Pope,  as  is  well  known,  after- 
wards, though  by  no  means  immediately  afterwards,  repu- 
diated, and  it  may  always  be  -truly  said  that,^inasmuch  as 
the  free  agency  of  both  parties  is  of  the  essence  of  a  valid 
contract,  and  the  Pope  was  at  this  time  a  prisoner  (y),  and 
not  permitted  to  consult  with  the  advisers  whom  he  would 
have  chosen,  his  approbation  was  an  extorted  act  and  null. 
Nevertheless   the  great  feature  of  this  Concordat  was   to 
secure  religious  peace  to  France  ;  it  prevented  the  possibility 
of  the  clergy  and  laity  of  France  being   deprived  of  the 
functions  of  the  Bishops  at  the  arbitrary  will  of  a  foreign 
spiritual  power.     The  Pope  would  have  been  no  longer  able 
to  refuse  institution  to  a  canonically  qualified  nominee  of 
the  Prince,  without  assigning  any  reason,  or  assigning  one 
which  had  a  clear  reference  to  temporal  and  not  to  spiritual 
grounds.     The  Prince  was  obliged  to  nominate  within  six 
months,  and  the  Pope  to  institute  within  the  same  period, 
otherwise  the  institution  devolved  on  the  Metropolitan,  or 
on  the  oldest  Bishop  of  the  province.     Such  a  scandalous 
vacancy    of   sees    as   has    been  already    mentioned    could 
never,  under  these  regulations,  have  again  disorganised  the 
Church  (z). 

CCCLI.  The  restored  house  of  Bourbon  endeavoured  to 
efiFect  a  fourth  Concordat^  that  of  1817,  by  which  the  Con- 


agreed  to  this,  but  the  Metropolitan  was  to  institute  in  the  name  of  the 
Pope.— i>fl  Pradt,  601,  612,  note. 

(.r)  See  this  Concordat,  Pacca,  ii.  216. 

De  Pradt  says  that  Pacca  belonged  to  that  class  of  men  "  faits  pour 
tout  gater." 

(y)  "  Ma  ci  siamo  in  fine  sporcificati  (fijyorcati).  Quei  Cardinali  .  .  . 
mi  strascinarono  al  tavolino,  e  mi  focoro  nottoscrivere,"  Pius  VII.  said  to 
!*arca.  At  the  same  time,  it  would  Hecm,  from  what  passed  between 
thorn,  Hx  if,  at  that  timo,  the  Pope  did  not  intend  to  rely  upon  the  con- 
tract being  void,  as  extorted  bv  force. — Pacca,  ii.  lOG-199. 

(«)  De  Pradt,  iii.  13. 
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cordat  of  Francis  I.  should  be  re-established;  that  of  1801, 
and  the  organic  articles^  abolished  :  but  the  attempt  (a)  was 
vain  (i). 

During  the  Pontificate  of  Gregory  XVI.  (c)  and  the 
reign  of  Louis  Philippe  Monsieur  Guizot  used  his  utmost 
efforts  to  bring  the  Papal  Government  (rf)  into  harmony 
with  the  improved  and  improving  civil  administration  of 
every  other  State. 

His  correspondence  in  1845  with  Rossi  (e)  the  French 
ambassador  at  Rome,  himself  an  Italian,  is  iateresting  and 
instructive.  It  furnishes  one  of  the  many  proofs  that  the 
improved  civil  administration,  which  the  interests  of  the 
governed,  no  less  than  the  spirit  of  the  age,  required,  was 
incompatible  with  the  maintenance  of  the  Jesuit  influence 
and  the  Papal  Curial  system.  It  was  not  that  the  priest 
did  not  desire  the  happiness  of  the  subject  as  much  as  the 
statesman ;  it  was  not  that  the  priest  could  not,  because  he 
was  in  holy  orders,  be  a  statesman,  but  that,  from  various 
reasons,  the  government  of  the  Pontifical  States  was  re- 
garded under  totally  different  aspects  by  the  one  and  the 
other.  Whatever  was  the  cause,  the  failure  of  Guizot  was 
as  conspicuous  as  the  subsequent  failure  of  Napoleon  the 


(a)  See  this  embryo,  tWrf,  iii.  76,  note. 

(6)  The  negotiations  continued  till  1822.  The  Bull,  PatenuB  Pietatis, 
recognising  eighty  French  sees,  appeared  October  10,  1822. — Lequeux, 
if.  406,  &c. 

(c)  Gregory  XVI.  died  on  June  1,  1846.  On  June  16,  John  Maria 
Matei  Ferretti  succeeded  as  Pius  IX. 

(d)  "1\  (le  Koi)  esp^re  que  le  concours  du  chef  de  I'Eglise  ne  lui 
manquerait  pas  dans  les  circonstances  oil  il  s*agirait  de  concilier  les  droits 
et  les  devoirs  de  la  puissance  temporelle  avec  ceux  de  la  puissance  spiri- 
tuelle,  et  de  mettre  les  necessities  moddr^es  de  la  politique  en  harmonie 
avec  les  vrais  int^rets  de  la  religion.** — Guizot  to  Rossi,  March  2, 1845. 

(e)  See  bis  letter  to  Guizot,  April  27,  1846. 

**  Les  choses  sent  toujours  dans  un  etat  deplorable,  et  il  n'j  a  en  ce 
moment  point  d  amelioration  a  esperer.  .  .  .  Cette  situation  se  complique 
des  Jesuites.  lis  sont  meies  ici  k  tout — ils  ont  des  aboutissants  dans  tous 
les  camps — ils  sont  pour  tous  un  objet  de  craintes  ou  esperances,"  etc. — 
Ouizot,  MSm,  de  mon  Temps,  etc.  t.  vii.  p.  400. 
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Third  (/)  to  effect  that  entire  change  in  the  system  of  civil 
administration  which  alone  could  have  arrested^  or  at  least 
delayed,  the  incorporation  of  the  Pontifical  States  into  the 
Kingdom  of  Italy. 

The  rapid  creation  of  the  present  Kingdom  of  Italy, 
after  her  long  and  bitter  oppression,  is  one  of  the  marvels 
of  modern  history,  and  evidences  how  much  may  be  done 
by  the  courage  and  wisdom  of  a  comparatively  few  master 
minds,  and  how  true  is  the  motto  of  the  patriot,  never 
to  despair  of  the  commonwealth. 

The  Encyclic  and  the  Syllabus  {g)  of  1864,  the  objurgatory 
letter  of  the  Pope  to  the  excellent  and  enlightened  Arch- 
bishop of  Paris  (Ji)  in  1865,  the  Vatican  Council  of  1870,  con- 
spired with  the  defeat  of  France  by  Prussia,  and  the  necessary 
recall  (August  2,  1870)  of  the  French  troops  from  Borne, 


(/)  At  the  opening  of  the  session  of  the  French  chambers  on  March  1, 
the  Emperor  Napoleon  III.  said,  among  other  things,  "  Facts,  however, 
speak  loudly  for  themselves.  For  the  last  eleven  years,  I  have  sustained 
alone  at  llome  the  power  of  the  Holy  Father,  without  having  ceased  a 
single  day  to  revere  him  in  the  sacred  character  of  the  chief  of  our 
religion.  On  another  side  the  population  of  the  Romagna,  abandoned 
all  at  once  to  themselves,  have  experienced  a  natural  excitement,  and 
sought  during  the  war  to  make  common  cause  with  us.  Ought  I  to 
forget  them  in  making  peace,  and  to  hand  them  over  anew  for  an  in- 
definite time  to  the  chances  of  a  foreign  occupation  P  My  first  efforts 
have  been  to  reconcile  them  to  their  sovereign,  and,  not  having  succeeded, 
I  have  tried  at  least  to  uphold  in  the  revolted  provinces  the  principle  of 
the  temporal  power  of  the  Pope." — Ann.  Reg.  1860,  p.  216. 

{g)  See  Ann.  des  Deux  Mandea,  t.  xiii.  pp.  206-210.  App.  958,  965, 
and  968. 

Offizidle  Akfenstiicke,  149,  for  Speech  of  French  Ministers,  July  10, 
1868,  as  to  the  Encyclic,  Syllabus ,  and  Vatican  Council. 

(h)  Of.  Akt.  p.  96.  In  this  letter  of  October  6,  1866,  the  Pope  re- 
proaches the  Archbishop  for  maintaining  that  the  authority  of  the  Pope 
over  a  diocese  "  nee  ordinariam  nee  immediatam  esse,"  and  only  •'  quando 
diocesis  ipsa  ita  aperte  ait  inordinata  ac  perturbata  ut  Summi  Pontificis 
sit  unicum  remedium  quo  animarum  saluti  et  Pastor um  negligentise  con- 
suletur."  This  was  clearly  a  Jesuit  blow  at  the  liberties  of  the  Qallican 
Church.  Quizot  wrote  to  liossi,  iu  the  letter  already  cited,  about  the 
illegal  conduct  of  the  Jesuits  in  France :  "  II  y  a  \k  une  violation  ^vidente 
des  lois  de  TEtat  et  de  cellos  qui  constituent  la  discipline  de  TEglise 
gallicane." 
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to  make  it  obvious  that  the  Papal  system  would  no  longer 
be  maintained  by  the  army  of  the  foreigner.  Austria  and 
France  had  both  failed  in  the  attempt  (z).  The  general 
opinion  of  Catholic  and  Protestant  recognised  the  fact,  and 
the  necessity  of  a  new  order  of  things,  which  should  acknow- 
ledge at  Rome,  as  elsewhere,  the  right  of  the  governed  to 
have  a  voice  in  the  choice  of  their  government  {j). 

CCCLII.  We  have  now  to  consider  the  Papal  relations 
with  the  ancient  German  Empire  and  with  Austria, 

The  effect  of  the  Council  of  Trent  was  (k)  to  strengthen 
the  power  of  the  Pope  in  those  parts  of  Germany  where  a 
reaction  had  given  the  Roman  Catholics  a  decided  triumph 
over  the  Protestants. 

This  increase  of  power  was  principally  established  and 
exercised  through  the  intervention  of  the  Papal  nuntius. 

The  necessity  of  arranging  the  vexed  state  of  ecclesias- 
tical matters  in  Germany,  had,  ever  since  the  reign  of 
Charles  V.,  afforded  the  Court  of  Rome  an  excuse  for  a 
perpetual  nuntius  at  the  Imperial  Court. 

The  fact  that  the  Papal  consent  was  required  to  the  inter- 
pretation and  execution  of  the  Tridentine  decrees,  confirmed 
and  enhanced  the  authority  of  this  minister.     In   1566,  a 


(t)  See  Correspondence  relating  to  Rome  laid  before  Parliament 
1870-71,  pp.  83,  84.  The  French  Republic,  through  M.  Senard  (Sep- 
tember 22,  1870)  announced  to  the  King  of  Italy  :  "Le  jour  oula  RiS- 
publique  frangaise  a  remplac^  par  la  droiture  et  la  loyaut^  une  politique 
tortueuse  qui  ne  savait  jamais  donner  sans  retenir,  la  Convention  du  15 
septembre  [i.e.  18C4]  a  virtuellement  ceas^  d'exister.'* — Ihtd,  p.  15. 

Memorandum  of  the  Italian  Oovemment  on  the  Roman  Question, 
August  29,  1870.  On  July  22,  1871,  there  was  an  important  debate  in 
the  Assembl^e  Nationale,  originating  in  certain  petitions  to  that  body 
praying  that  France  would  take  measures,  in  concert  with  other  States, 
**  afin  de  r^tablir  le  Souverain  Pontife  dans  les  considerations  ndcessaires 
&  sa  liberto  d'action  et  au  gouvernement  de  TEglise  catholique.*' — Joum. 
offic,  de  la  ItSp.  fran^aisey  23  juillet  1871. 

(j)  Vide  post,  pp.  443  sqq, ;  and  see  an  article  in  the  Journal  de$ 
Ddbats  of  November  28,  1871. 

(k)  Eichhom,  I.,  B.  i.  Abschn.  iii.  c.  1,  p.  294. 

Phillipps,  338,  as  to  the  effect  of  the  paritat  system  on  the  Empire. 
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nuntius  had  also  been  established  at  Lucerne,  for  Roman 
Catholic  Switzerland  and  for  part  of  Germany.  During 
Clement  VIII.'s  Papacy  (1591-1605),  the  nuntius  at  the 
Imperial  Court  was  armed  with  full  powers,  and,  for  a  con- 
siderable space  of  time,  the  Church  in  Germany  was  more 
immediately  under  the  control  of  the  Roman  See  than  it 
had  been  at  any  time  before  the  Reformation,  while  the 
rights  and  functions  of  her  bishops  were  overridden  and 
enfeebled,  if  not  quite  absorbed,  by  the  plenitudo  potestatis 
of  the  delegate  of  the  Pope. 

The  struggles,  however,  of  the  Gallican  Church  to  restore 
the  Church  to  the  primitive  state  in  which  she  existed 
before  the  False  Decretals  had  been  forged,  to  maintain  the 
independent  substantive  rights  of  her  native  episcopacy, 
and  to  confine  the  primacy  of  the  Pope  to  the  definite  object 
of  upholding,  by  his  Patriarchate,  the  visible  unity  of  the 
Church, — these  struggles  were  not  without  their  effect  in 
Germany,  and  especially  in  the  vast  domains  of  the  House  of 
Austria, 

The  beginning  of  the  eighteenth  century  produced  the 
great  work  of  Van  Espen  (/).  It  placed  what  has  been 
called  by  German  writers  the  Episcopal  System,  as  opposed 
to  the  Papal  Si/stem,  upon  foundations  too  deeply  laid  in 
historical  erudition  (m)  to  be  shaken  by  any  answer  of  the 
Roman  See. 

The  work  remains  to  this  day  the  great  light  of  Canoni- 
cal Jurisprudence.  Upon  the  principles  which  it  contains, 
the  relations  of  Church  and  State,  both  with  each  other 
and  with  Rome,  might  find  a  peaceable  and  equitable 
adjustment. 

CCCLIII.  The  Episcopal  System  received  a  yet  further 


(I)  Tlie  Jus  Ecclegiastictim  Universum  hodierna  discipline,  was  pub- 
lished at  Cologne,  1 702 ;  also  Tractatus  de  pnrmtilyatione  letpim  Ecde- 
siasticanim  ac  specuttim  BuiUirum  el  Hescrijttorum  Ourice  RommuB,  Van 
Espen  was  born  164C,  and  died  1726. 

(m)  For  which,  however,  he  was  much  indebted  to  Thwnassinus,  and 
to  the  invincible  argument  drawn  from  that  source. 
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support  from  the  writings  of  the  Suffragan  Bishop  of  Treves 
(w),  von  Hontheiin  (o),  and  from  the  writers  who  flourished 
under  the  protection  of  Maria  Theresa  and  Joseph  11. 
The  reforms  of  this  emperor,  hastily,  perhaps,  and  arbitra- 
rily executed,  were  not  ill  received  by  his  subjects.  So  far 
as  they  related  to  the  relations  of  Austria  with  the  Roman 
See,  they  greatly  curtailed  the  power  of  the  Pope  ;  they 
conferred  upon  the  Bishops  authority  over  the  Religious 
Orders,  and  forbad  the  latter  to  have  any  relations  with 
any  foreign  spiritual  powers.  Dispensations  were  no  longer 
to  be  obtained  from  the  nuntius,  but  from  the  bishop  ;  the 
^*  recursus  "  to  Rome  from  the  national  spiritual  tribunals 
was  greatly  restricted ;  the  promulgation  of  all  Papal  Briefs 
or  Bulls  was  to  depend  upon  the  permission  of  the  Crown, 
signified  by  the  Placet  or  Placitum  Regium. 

By  Imperial  decrees  (p)  of  1767,  1781,  1791,  all  Papal 
rescripts,  as  well  originals  as  copies,  are  to  be  submitted  to 
the  provincial  Government,  and  afterwards  to  the  supreme 
tribunal,  with  the  opinion  of  the  Attorney-General  and  of 
the  provincial  Government  thereupon.  This  law,  however, 
applied  to  all  Papal  rescripts  of  former  times.  No  one  would 
use  them  without  the  imperial  placet 

The  right  to  examine  the  credentials  of  Papal  Legates, 
the  right  to  dismiss,  and  the  exemption  from  the  obligation 
to  them,  was   fully  established;    all  Papal    reservation  of 


(w)  Eichhom,  ttbi  supr, 

PhiUippSf  iii.  8.  136. 

(o)-  Under  tbe  assumed  name  of  Justinus  Febronius,  De  Statu  Ecdena 
et  le^ima  Potentate  Ramana ;  BuUioni  et  Francof.  1763. — Ibid,  1765. 

Condemned  by  Clement  XIII.,  February  20,  l76i.—Ph%Uipp8y  ubi 
supr. 

Pauli  Jos.  de  RieggeTy  bom  1706,  died  1775.  Inttitutiones  Jurisprur 
derUia  Ecdesiasticce,  pt.  iv.     Vindob.  1776,  1771,  1777. 

Eyhel,  Was  ist  der  Papst  f    (Wien,  1782.) 

EbenderSf  Was  ist  ein  Bischoft 

Schram,  Institutiones  Juris  Ecdesiastict  PuhUci  et  Privati,  ^.  Augs- 
burg, 1774. 

(p)  Enchiiidion  Juris  Ecdesiastici  Austriaci, — Rechburger,  (lintz, 
1809),  i.  6.  272, 
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benefices  was  entirely  done  away  with  by  the  decree  of 
October  7,  1782.  In  1781,  the  minister.  Prince  Eaunitz, 
wrote  an  answer  to  the  complaint  of  the  Pope's  Nuncio, 
in  which  he  observed,  that  abuses  had  been  successively 
introduced  "  into  the  doctrine  of  Jesus  Christ  propagated 
"  by  his    Apostles  "  which  were  "  contrary  to  the  maxims 

of  all  good  Governments ;  that  the  Pope  had  no  authority 

whatever  in  the  State,  except  on  dogmatical  or  mere  spi- 
"  ritual  points  ;  that  the  Emperor  had  only  restored  to  the 
"  Bishops  the  rights  which  the  Pope  had  wrongfully  taken 
"  from  them  "  {g). 

CCCLIV.  In  the  year  1786  the  erection  of  a  new  Nun- 
tiatura  at  Munich  determined  the  Emperor  to  assemble 
at  Ems  the  three  Prince  (r)  Archbishops  of  Germany 
(Mayence,  Treves,  Cologne)  and  the  Archbishop  of  Salz- 
burg, in  order  to  consult  in  what  manner  the  German 
Episcopacy  might  recover  the  rights  of  which  it  had  been 
deprived  by  the  Pope.  The  result  of  their  meeting  was 
expressed  in  what  the  Germans  call  a  Punctatiouy  signed  at 
Ems  by  the  four  Archbishops,  the  highest  ecclesiastical 
authorities  on  this  side  of  the  Alps,  in  1787-8  (*). 

Their  resolutions  deserve  careful  study  ;  they  upheld  the 
Episcopacy,  and  denied  the  claims  of  the  Papacy,  pretty 
much  in  the  same  manner  as  England  and  Queen  Elizabeth 
before  her  excommunication  would  have  done  {i) ;  for  they 
expressly  denied  to  the  Papacy  any  authority  or  rights  but 
those  which  could  be  proved  to  have  been  attached  to  it  in 
the  first  centuries.  Joseph  II.,  in  spite  of  Pius  VI.'s  journey 
to  Vienna,  was  eager  to  reform  the  Church  upon  the  prin- 


{q)  See  Pari,  Papers,  1815-17,  p.  84.  Letter  at  length,  Storia  dd 
anno  1782. 

(r)   Vide  ante,  p.  364,  and  for  their  creation,  Sichhom,  ubi  mpr, 

(«)  Joseph  II.,  says  PhUlippSf  iii.  378,  "  auf  dem  Puncte  stand,  sich 
ganzlich  von  dem  Oberhaupte  der  Kirche  loszusagen.'' 

it)  Report  J  ^c,y  laid  before  Parliament  (1816-17,  reprinted  in  1861) 
(pp.  86-i)C).  The  whole  proceedings  at  Ems  are  set  out  at  length  in 
translation.  See  also  Residtate  des  Errwer  Congresites,  von  den  vier 
DeuiKhen  Erzbiachofen  unttrzeichnet,  u.8.w.     Frankf.  u.  Leipz.  1787-8. 
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ciples  laid  down  by  the  Archbishops;  but  the  Bishops 
collectively  gave  him  no  assistance.  The  furies  of  the 
French  Revolution  were  about  this  time  let  loose  upon  terri- 
fied Europe  ;  and  in  the  midst  of  the  tumult  of  the  Revolu- 
tion, the  Pope  condemned  the  Synod  of  Pistoja  for  adopt- 
ing the  maxims  of  the  GalHcan  Church. 

CCCLV.  The  scandalous  treatment  of  Pius  VI.  by 
Napoleon,  and  the  eminent  piety  and  virtues  of  this  Pontiff, 
caused  a  general  reaction  in  his  favour.  After  the  dissolution 
of  the  ancient  German  Empire,  in  1806,  neither  the  "  Rhei- 
"  nische  Bund^^  nor  the  "  Deutsche  Bund^^  (m),  which  suc- 
ceeded to  it  in  1815,  intermeddled  in  religious  matters, 
further  than  to  admit  all  persons  professing  Christianity 
equally  to  civil  and  religious  rights. 

CCCL  VI.  The  secularisation  of  the  German  ecclesiastical 
property  was  accepted  as  a  fact  of  history  by  everybody  but 
the  Pope,  who  formally  protested  against  it  at  the  Treaty  of 
Vienna  {x), 

CCCLVII.  By  the  Concordat  signed  August  18, 
1855  {t/\  between  Austria  and  Rome,  the  liberties  of  the 
Austrian  Church  were  much  impaired,  and  the  rights  of 
the  State  much  encroached  upon.  It  gave  great  dissatis- 
faction to  the  people,  and  was  practically  abrogated  by  the 
statutes  enacted  by  the  Reichsrath  in  1867-8.  These 
laws  established  {z)  the  civil  contract  of  marriage,  opened 
the  schools  and  places  of  education  to  all  religious  creeds, 
and  allowed  to  all  persons  the  free  exercise  of  their  religion. 
On  May  15,  1869,  Baron  von  Beust  replied,  upon  the  part 


(u)  Eichhomy  K,  R.,  B.  i.  Abechn.  iii.  c.  L 

(.r)  With  respect  to  Hungary,  see  Conspectus  Juris  Publici  Regni 
Hungarue,  per  Csirdky  (Vienna,  1861),  t.  ii.  c.  ix.  De  Jure  Regis  circa 
negotia  Religionis  preesertim,  8.  479.  The  Pope  confirms  the  Bishops 
nominated  by  the  Ciown  ;  hut  the  Bishop,  hefore  such  confirmation,  is 
entitled  to  the  dress,  revenues,  rank,  and  seat,  "  sicut  in  Comitiis  sic  et 
in  Synodis,"  belonging  to  his  see. 

(y)  Ann,  Reg.  1856,  p.  279.  The  TimeSy  November  20, 1866,  contains 
the  Concordat  at  full  length,  translated. 

(s)  Offizielle  Aktenstucke, 
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of  the  Austrian  Government,  to  a  remarkable  despatch 
(April  9,  1869)  from  Prince  Hohenlohe(«)  on  the  part  of  the 
Bavarian  Government,  respecting  the  Vatican  Council  which 
was  then  convened  and  was  subsequently  holden  at  Rome^ 
December  8,  1869.  The  Baron  dwelt  with  much  force  upon 
the  fact  that  while  the  Papal  Curia  departed  from  all 
former  precedents  in  refusing  to  allow  the  presence  of 
Secular  Princes,  or  their  representatives,  at  the  Council, 
they  nevertheless  apparently  intended  to  legislate  on  subjects 
which  concerned  the  civil  power,  and  without  the  consent  of 
which  the  decrees  of  the  Council  would  be  incapable  of 
execution.  The  Baron  considered  the  existing  civil  law 
sufficient  to  repel  any  encroachment  of  Rome  upon  the 
temporal  rights  of  the  Austrian  Government  and  people; 
though  he  seems  to  have  been  aware  of  the  danger  that, 
through  the  agency  of  the  confessional,  such  an  attempt 
might  be  made,  in  a  manner  difficult  to  resist,  and  which 
might  require  new  legal  measures  of  protection. 

CCCLVIII.  It  would  surprise  many  superficial  readers 
of  history  to  learn  that  no  countries  have  more  strenuously 
resisted  the  aggressions  of  Rome  than  Spain  and  Portugal  {h\ 

In  the  early  annals  of  Spain,  towards  the  beginning  of 
the  thirteenth  century,  Alonso  X,  makes  no  mention  of 
Papal  confirmation  in  the  consecration  of  Bishops,  when 
directions  are  given  by  him  as  to  the  manner  in  which  they 
shall  be  chosen.  The  Kings  of  Arragon  and  Naples  were  in 
constant  hostility  with  the  Pope. 

CCCLIX.  It  is  true  that,  anterior  to  the  Austrian 
Dynasty, — however  much  the  monarchs  of  Spain  might 
have  protested  against  the  various  abuses  of  Rome,  the  sums 
of  money  extorted  for  dispensations,  and  the  exemptions 
and  exclusive  privileges  of  the  clergy, — the  point  upon 
which  the  monarchs  chiefly  showed  an  energy,  beyond  that 


(a)  Vide  pott. 

(b)  See  papers,  already  referred  to,  laid  before  Parliament  in  1814-17, 
and  1861. 
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of  merely  protesting,  was,  the  nomination  of  Bishops,  which 
they  always  maintained  as  an  unquestionable  prerogative  of 
the  Crown. 

CCCLX.  But  after  the  Austrian  dynasty  became  seated 
on  the  Spanish  throne,  the  ecclesiastical  independence  of 
Spain  was  much  more  firmly  maintained.  The  hypocritical 
prayers  of  Charles  V.  for  the  liberty  of  the  Pope,  whom 
he  had  imprisoned,  have  been  already  referred  to  (c). 

In  1568,  Philip  II.,  in  consequence  of  some  attempt  of 
the  Pope  to  invade  the  royal  prerogative,  declared  that  he 
had  a  right  to  present  to  all  the  bishoprics  in  Spain ;  and  in 
1588  he  created  a  Board  (  Supremo  Consejo  de  la  Camara)  for 
the  purpose  of  inquiring  into  and  watching  over  the  rights 
of  the  Crown,  and  preventing  their  invasion  by  the  See  of 
Rome.  In  1633,  Philip  III.  sent  an  embassy  to  Rome  to 
demand  a  reform  of  various  abuses,  and  the  Pope  conceded 
a  certain  measure  of  reform. 

CCCLXI.  When  the   Bourbons   were    seated   on   the 
Spanish  throne,  the  mixed   character  of  the  Pope  as   a 
temporal  and   spiritual  monarch  brought  the  Roman   See 
into  no  small  embarrassment. 

In  the  European  War  of  Succession,  the  Pope  declared 
for  the  Austrian  Archduke.  Philip  V.,  indignant  at  this 
display  of  partisanship,  in  1709,  forbad  his  subjects  to  hold 
any  communication  with  the  See  of  Rome.  In  1714,  a 
Concordat  was  patched  up  between  Clement  II.  and  Philip  V., 
which  was  never  published,  and  never,  in  fact,  executed  by 
Rome.     The  same  fate  attended  another  Concordat  in  1717. 

When  the  Infante  Don  Carlos  conquered  the  Two  Sicilies, 
the  Pope  intrigued  with  the  Italian  party,  which  provoked 
the  Emperor  of  Austria ;  while  the  King  of  Spain  ( Philip  V.) 
ordered  the  Cardinal  Aquaviva  to  leave  Rome,  and  to  bring 
with  him  all  the  Spaniards  resident  there ;  and  he  promul- 
gated several  decrees,  suspending  every  species  of  commu- 
nication, civil  as  well  as  ecclesiastical,  with  the  Roman  See. 


(c)   Vide  ante,  p.  438,  note  (A). 
VOL.  II.  GO 
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CCCLXII.  In  1770,  a  Pragmatic  Sanction  was  pro- 
mulgated on  the  subject  of  communications  with  the  Roman 
See,  and  in  1803,  wheil  the  Archbishop  of  Nicea  was  made 
the  Pope's  Nuncio  at  Madrid,  a  special  order  was  made  hj 
the  King's  Council  as  to  the  restrictions  under  which  his 
office  was  to  be  limited.  In  1805,  the  Eang  put  forth  an 
Edict,  which,  reciting  "  that  there  existed  at  the  Court  of 
"  Home  many  ecclesiastics  and  secularised  priests,  who  were 
^^  employed  in  negotiating  pontifical  favours  and  dispensa- 
*'  tions,  and  in  offering  them  to  the  ecclesiastics,"  ordered 
that  every  pontifical  grant  or  reservation  should  be  autho- 
rised by  the  Visto  Bueno  of  the  King's  general  agent  at 
Kome. 

In  1 806,  "  in  order  to  strike  at  the  root  of  the  shameful 
'^  traffic  made  in  Kome  by  some  Spaniards  of  the  pontifical 
*"  favours,"  aRoyal  Cedula  directed  that  no  dispensation  or 
favour  from  the  Roman  Curia  should  be  valid  unless  de- 
manded originally  by  the  royal  agent  resident  at  Rome. 

In  the  reign  of  Ferdinand  VII.,  a  report  was  made  to 
him  upon  the  Papal  rights  in  Spain  (cf),  in  which,  among 
other  things,  it  was  set  forth  :  "  Your  Majesty  is  well  aware 
that  the  Roman  Curia  is  always  under  arms  to  oppose 
your  Majesty's  prerogative.  It  is  true  that  all  Briefs  and 
Rescripts  from  the  Roman  Curia  must  undergo  a  revision 
'^  in  this  kingdom  ;  but  this.  Sire,  is  a  requisite  not  exclu- 
^^  sively  established  in  Spain ;  it  is  used  in  all  Catholic  king- 
^^  doms  under  different  names,  although  always  intended  for 
"  the  same  purposes.  It  is  called  Pase^  PlacitOy  Exequatur^ 
"  Letters  of  Pareatis,  or  otherwise,  because  all  Sovereigns 
*^  enjoy  the  same  rights  and  have  the  same  duties  imposed  on 
''  them." 


(d)  Parliamentary  Papers,  1861,  p.  306. 

''  Ya  t6  Vuestra  Magestad  que  la  Ouria  Romana  estd  siempre  en  armas 
para  hostilizar  las  regalias  de  Vuestra  Magestad.'*  Again,  **  Contra  laa 
demasias  de  la  Curia  unas  veces  sorprendida,  otras  enganada,  siempre 
empenada  en  estender  sus  facuUades  fuera  de  susjustos  limites,** 
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CCCLXIIL  Before  the  death  of  Ferdinand  VII., 
Amat  de  San  Felipe,  Archbishop  of  Nicea,  succeeded 
Cardinal  Fiberi  as  Nuncio  at  Madrid.  The  Pope's  Brief 
accrediting  him  to  the  oflSce  was  still  awaiting,  according  to 
the  law,  the  signature  of  the  Council  of  Castile,  when  Fer- 
dinand died. 

The  practice  of  International  Law  required  that  the  cre- 
dentials of  the  diplomatic  agents  should  be  renewed.  The 
Spanish  Government  immediately  communicated  to  the 
Pope  the  death  of  Ferdinand,  and  the  succession  of  Queen 
Isabella  II.,  by  virtue  of  the  Pragmatic  Sanction  of 
March  31,  1830  (of  which  a  copy  was  enclosed),  and  the 
universal  recognition  of  her  Majesty  by  her  subjects.  The 
Pope  replied  that  he  must  abstain  from  recognising  Isabella, 
and  that  he  could  not  consider  the  Pragmatic  Sanction  as 
conclusive  evidence  of  her  right. 

It  is  worthy  of  remark,  that  at  so  very  recent  a  date  we 
find  the  Pope  maintaining  in  substance  the  old  claim,  some- 
times said  to  be  abrogated,  but  which  appears  always  ready 
to  be  re-asserted  and  re-exercised,  of  interference  in  the 
political  and  civil  affairs  of  a  foreign  independent  nation. 
If  it  be  said  that  the  Pope  only  exercised  his  right  as  a 
temporal  Prince  in  refusing  to  recognise  Queen  Isabella, 
then  the  event  well  illustrates  the  incompatibility  of  the 
mixed  spiritual  and  temporal  claims  of  Rome  with  the  peace 
and  independence  of  other  nations.  The  consequences  were, 
that  political  relations  were  broken  off  between  Spain  and 
Rome ;  that  subsequently  many  episcopal  sees  became  vacant, 
and  the  Spanish  Government,  strictly  in  accordance  with 
the  Concordat,  nominated  the  new  Bishops.  The  Pope, 
however,  objected,  not  because  the  Bishops-elect  were  ob- 
jectionable on  the  grounds  of  learning,  morality,  or  doctrine, 
but  because,  not  having  recognised  Isabella  II.,  he  could 
not  <5onfirm  her  Bishops,  which  would  imply  his  recognition 
of  her  title. 

It  appears  that  the  Pope  afterwards  offered  confirmation  on 
condition  that  the  presentation  by  the  Queen  was  omitted, 
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and  that  the  words  ^^  motu  proprio  et  benignitate  Sanctae 
"  Sedis  "  were  inserted  in  their  stead. 

This  attack  upon  the  most  cherished  prerogative  of  the 
Crown  was  firmly  resisted  ;  and  this  scandalous  state  of  the 
Church  in  Spain  actually  continued  till,  in  1848^  Queen 
Isabella  was  recognised  by  the  Pope  {e), 

CCCLXI V.  Here,  then,  as  in  the  case  of  Napoleon,  the 
Pope  refused,  on  grounds  strictly  political,  the  exercise  of  a 
strictly  spiritual  power,  without  which  the  foreign  country, 
over  which  he  claimed  to  exercise  it,  and  in  behalf  of  which 
he  would  have  appealed  to  the  people  against  the  Government, 
must  be  deprived  of  the  most  essential  elements  of  its  peace 
and  well-being,  namely,  the  reception  and  enjoyment  of 
religious  rites. 

CCCLXV.  It  seems  necessary  to  make  some  remarks 
upon  certain  Concordats  which  have  been  entered  into  be- 
tween Spain  and  Rome.  On  September  26,  1737,  a  Con- 
cordat was  negotiated  with  Clement  XII.,  but  it  was 
not  satisfactory ;  and  Ferdinand  VI.,  under  the  advice  of 
his  Minister,  JosedeCarbajal,  obtained  through  his  Ambas- 
sador at  Rome,  Cardinal  Portocorrero,  on  January  11, 
1753,  another  Concordat,  which  regulated  till  1851  the 
relations  between  Spain  and  Rome. 

(c)  Vide  ante,  Pari  v.  c.  iv.  as  to  Recognition  generally. 

Far  wiser  and  sounder  is  the  course  of  religious  policy  recommended 
by  Giobertif  who  maintains  that  RecognUion  is  an  essential  Catholic 
doctrine  : — "  Quando  un  govemo  6  stabilito,  quando  6  riconosciuto  dai 
yarii  poteri  della  nazione,  e  dal  complesso  degli  altri  popoli  inciviliti  e 
cristianiy  ^  legittimo  per  ogni  verso,  qualunque  possa  essere  stato  il  difetto 
della  sua  origine  ;  perch5,  supponendo  eziandio  questa  origme  viziosa,  la 
legittimitli  gli  ^  conferita  dal  concorso  degli  altri  poteri  sovrani,  intomi 
ed  esterni,  che  lo  riconoscono.  TaV  h  la  dottrina  oattolica  cosi  nella 
teorica  come  nella  pratica :  tal'  6  la  sola  dottrina,  che  s'  accordi  coi  prin- 
cipii  della  diritta  ragione.  Se  le  massime  dei  legittimisti  fossero  fon- 
date,  ed  una  dinastia  riconosciuta  da  tutti  i  poteri  intemi  della  nazione, 
da  tutti  i  potentati  esteriori,  senza  escludere  il  capo  supremo  del  Oris- 
tianit4,  fosse  usurpatrice,  non  vi  sarebbe  forse  un  solo  govemo  legittimo 
in  Europa,  e  la  giustizia  politica  non  potrebbe  conciliarsi  coUa  quieta 
degli  Stati." — Otoberti,  Introdtmane  alio  Studio  della  Filosofia,  1.  i.  pp. 
102, 103. 
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By  this  instrument  (/),  the  right  of  naming  to  vacant 
Bishoprics  (Patronatos)  in  the  kingdoms  of  Spain,  Granada, 
and  the  Indies,  which  Rome  had  been  for  ever  striving  to 
obtain,  and  which  Spain  had  always  considered  one  of  the 
first  prerogatives  of  the  Crown,  was  formally  admitted  to 
belong  to  the  latter.  The  Pope  reserved  to  himself  fifty- 
two  specified  benefices,  and  was  to  recaive  22,000,000 
reales  as  a  compensation  for  the  loss  of  fees  on  Briefs  and 
Annates. 

On  January  16,  1762,  a  Pragmatic  Sanction  was 
ordered  by  his  Majesty  to  be  published,  *^  with  the  view  of 
"  preventing,  from  this  day  forward,  the  circulation  of  any 
^^  Brief,  Bull,  or  Papal  Letters,  for  the  establishment  of 
"  any  law,  rule,  or  general  observance,  unless  they  be  ascer- 
"  tained  to  have  been  previously  seen  by  his  royal  person ; 
'^  and  of  directing  the  Briefs  or  Bulls  relating  to  transactions 
**  between  private  individuals  to  be  presented  in  the  first 
"  instance  to  the  Council." 

CCCLXVI.  On  March  16,  1851,  a  Concordat  was 
concluded  with  Rome  on  terms  more  favourable  to  the 
Roman  See  (//)  than  she  had  hitherto  obtained.  The 
Roman  Catholic  Ajiostolical  Religion,  to  the  exclusion  of 
every  other  form  of  worship,  is  to  have  the  rights  and  pre- 
rogatives which  belong  to  it,  according  to  the  Law  of  God 
and  the  sacred  canons  (A).  The  possessors  of  Church  pro- 
perty are  quieted  in  their  possession  (t).  The  prerogatives 
of  the  Crown  are  retained,  and  also  the  Convention  of  1753, 
except  in  so  far  as  it  is  abrogated  by  this  Concordat  (/). 

CCCLXVII.  The  subject  of  the  Papal  relations  with 
Spain  must  not  be  dismissed  without  observing,  that,  when 
the  year  1768  had  produced,  as  has  been  already  mentioned, 
the   famous   Munitorio  di  Parma  (A),   nowhere   was    this 


(/)  The  Bull  is  printed  in  Spanish  and  English  in  the  Parliamentary 
PaperHf  1861 . 

(^)  Ann.  Reg,  1861,  p.  464.  (A)  Art  1. 

(%)  Art.  42.  (J)  Art.  44, 

Ik)  Vide  ante,  ^,iU. 
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attempt  of  the  Pope  to  use  spiritual  power  for  secular  ends 
more  fiercely  attacked  than  iu  Spain.  It  gave  rise  to  two 
very  important  State  papers,  in  both  of  which  the  preten- 
sions of  Rome  with  respexjt  to  issuing  orders  of  any  kind 
which  were  to  take  effect  in  a  foreign  territory  without  the 
consent  of  the  Sovereign,  were  most  distinctly  repudiated,  a3 
contrary  to  the  private  law  of  Spain  and  the  public  law  of 
Europe : — 

1.  The  Royal  Regulation  of  the  Lords  of  the  Council  of 
his  Majesty  (/),  whereby  it  was  ordered  that  all  copies  of  the 
Monitorium  and  all  other  writings,  letters,  or  despatches  of 
"  the  Court  of  Rome,"  infringing  upon  the  royal  prerogative 
or  other  rights  of  government,  or  likely  to  disturb  public 
tranquillity,  should  ''  not  be  allowed  to  be  published  or 
"  printed ;  that,  on  the  contrary,  they  are  to  be  delivered 
"  immediately  to  the  Council,  under  pain  of  death  against 

the  notaries  and  lawyers  who  act  contrary  to  the  present 
regulation,  and  of  the  other  penalties  pronounced  against 
all  other  individuals  in  conformity  with  the  dispositions 
"  of  the  25th  law,  tit.  3,  lib.  1,  of  the  collection  of  sta- 
**  tutes  called  Recopilacion,  which  is  annexed."  That  law 
recites  "  that  every  day  there  are  received  in  our  king- 
"  dom  regulations  from  the  Court  of  Rome,  derogatory  to 
^^  the  pre-eminence  and  the  immemorial  customs  of  the 
"  country,  and  requiring  a  remedy,"  and  then  provides  the 
penalty  aforesaid  (m). 

2.  The  circular  of  the  Minister  accompanying  the  preced- 
ing edict  and  prohibiting  the  publication  of  the  Bull  under 
severe  penalties.  Precedents  were  cited  extending  from 
1551  to  176^5,  in  which  Spain  had  resisted  and  considered  as 
*^  affronts,"  for  which  "  satisfaction  "  was  to  be  demanded, 
all  attempts  of  the  Court  of  Rome  to  promulgate  any 
instruments  affecting  the  subjects  of  Spain  without  the 
consent  of  the  Crown  of  Spain.  "  All  these  precedents  " 
(says  the  22nd    paragraph    of  this  State    Paper),    "  with 


(I)  Pari.  Papers,  p.  211.  (m)  Ihuh  p.  214. 
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^^  many  more  that  are  not  stated  here,  the  constant  tradition 
^^  of  the  learned  in  the  law  of  the  kingdom,  and  the  practice 
**  of  its  superior  courts  of  justice,  show  evidently  that  the 
"  reasons  of  the  said  monitory  In  Ccena  Domini  have  no 
"  force  whatever  in  Spain,  as  far  as  they  infringe  upon  the 
"  independent  authority  of  Sovereigns  in  temporal  matters, 
"  obstruct  the  functions  of  magistrates, /a  ciViYa^e  the  preten- 
sions  of  the  Court  of  Rome^  and  disturb  the  tranquillity  of 
the  country,  to  which  the  harmony  of  the  State  and  the 
"  Church  is  so  greatly  conducive." 

CCCLXVIIa.  On  August  26,  1869,  a  Concordat  was 
arranged  between  Rome  and  Spain,  which  was  solemnly 
ratified  in  1860  (w).  The  Pope  sanctioned  the  sale  of 
Church  property  which  had  been  effected  by  the  disappropriat- 
ing laws  of  1855  in  exchange  for  endowments  secured  to  the 
clergy  upon  the  public  funds.  Rome  conceived  that  it  had 
thereby  secured  the  principle  of  the  inalienability  of  Church 
property  {o).  This  Concordat,  in  other  respects,  mainly 
confirmed  that  of  1851  {p). 

CCCLXVIIb.  In  1852  a  Concordat  was  signed  between 
the  Pope  and  the  President  of  the  Republic  of  Costa  Rica 
which  provides : — 

Art.  1.  The  same  declaration  as  in  the  last  Spanish  Con* 
cordat  as  to  the  Roman  Catholic  Religion. 

Art.  4.  That  the  Sovereign  Pontiff  being  the  chief  of  the 
Universal  Church,  the  Bishops,  Clergy,  and  People  may  have 
free  intercourse  with  him. 

Art.  7,  8.  A  power  of  Nomination  granted  in  return  for 
Dotation. 


(n)  Hertslets  State  Papers,  yol.  xlii.  p.  1225. 

Ann,  des  2>.  M,  1860,  p.  238. 

(o)  7^.  238 :  ''  On  peut  y  voir  la  politique  habituelle  du  Saint-Si^,  qiii 
consiste  k  traDsiger  d^finitlTement  8ur  lea  fails  en  maintenant  rautorit^ 
du  principe." 

(p)  La  Fuente,  Historia  Cfeneral  de  Espafia.  Madrid,  1867,  t.  xxx.  c. 
iii.  El  Concordato.  Cancardato  de  1737-1753.  Ohser  vadones  de  un 
dodo  Jurvicon»uUo  Evpcakol^  Sokor  Mayonit  y  Oscar. 
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Art  14.  ^^  That,  taking  the  times  into  consideration^  civil 
^*  causes  and  temporal  rights  of  ecclesiastics  are  to  be  tried 
"  before  lay  judges." 

Art.  20.  That  no  obstacle  be  interposed  to  the  erection  of 
monasteries  or  nunneries. 

ArU  23.  Public  prayer  to  be — 

"  Domine  salvam  fac  rempublicam. 
**  Domine  salvum  fac  Pnesidem  ejus.'' 

Art.  26.  All  laws,  &c.,  at  variance  with  this  Convention 
are  annulled  (y). 

CCCLXVIII.  The  history  of  the  Lusitanian  Church  and 
Kingdom  presents  pretty  much  the  same  picture  as  that  of 
the  other  realms  of  Christendom,  up  to  a  certain  epoch. 
Portugal  is  perhaps  distinguished,  among  modern  Roman 
Catholic  countries,  for  the  firmness  with  which  it  has 
repelled  the  attempts  of  Rome  to  infringe  upon  national 
independence. 

Towards  the  end  of  the  eighth  century  (r),  after  the 
expulsion  of  the  Saracens,  we  find  the  clergy  and  people 
electing  the  Bishop,  the  Monarch  consenting,  the  Metro- 
politan confirming.  Provincial  Councils  or  Popes  resorted 
to  in  case  of  doubt.  From  the  beginning  of  the  fourteenth 
to  the  middle  of  the  fifteenth  century,  the  Pope  had  usurped 
the  right  not  only  of  confirming  but  of  nominating  Lusitanian 
Bishops.  About  1440,  Dom  Alphonso  V.  firmly  established 
the  royal  right  of  presenting  to  the  vacant  sees,  though 
for  some  time  the  Bulls  of  confirmation  contained  the  phrase 
ad  supplicationem  and  not  ad  prcBsentationem.  During  the 
time,  however,  that  Portugal  was  under  the  Crown  of  Spain, 
the  Spanish  monarchs  admitted  no  such  limitation  of  their 
privilege  ;  and  afterwards,  when  Portugal  secured  her  inde- 
pendence, her  Kings,  Dom  John  IV.  and  V.,  steadily 
maintained   this  right;    till  at  last  Benedict  XIV.,  by  a 


(7)  Anmiaire  den  Deux  Mondes,  1852. 

See  De  Pradt,  Con/^ordat  de  FAmSriqw  avc  Rone.     (Paris,  18*27.) 

(r)  Pari.  Papers,  1851,  Portuifalj  Hifttorical  Memoir,  p.  111. 
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decree   of    December    12,    1740,  determined  that  the  ap- 
pointment to  all  the  cathedrals  of  Portugal  should  be  "  cum 

*  clausula^  ad  prcBsentationem  regis  ^^  (s). 

CCCLXIX.  King  Joseph  issued  an  edict  dated  April 
6,  1768,  forbidding,  under  severe  penalties,  the  importation 
and  promulgation  of  the  Bull  In  Coena  Domini  and  of  the 
Indices  expurgatorii.  Various  subsequent  royal  edicts  to 
Nuncios,  Cardinals,  Patriarchs,  and  Abbots-General  were 
issued,  having  for  their  object  to  prohibit  the  promulgation 
of  Papal  Briefs  unsanctioned  by  the  Placitum  Regium ;  the 
same  doctrine  is  repeatedly  enunciated  by  the  Portuguese 
publicists  and  jurists  {t). 

In  1815  (m)  the  attempt  of  Pope  Pius  VII.  to  re-estab- 
lish, by  the  bull  Solicitudo  omnium,  the  Jesuits  in  Portugal, 
was  met  by  the  firm  and  peremptory  refusal  of  the  Govern- 
ment, and  by  an  expression  of  their  determination  to  "  main- 
"  tain  in  their  utmost  rigour  "  municipal  ordinances  of  a 
directly  contrary  tendency. 

In  1822,  the  Pope's  refusal  to  confirm  the  Episcopal 
nominee  of  the  Crown  produced  the  following  significant 
remonstrance  from  Carvalho^  the  Minister  of  the  Crown, 
addressed  to  the  Portuguese  Minister  at  Rome  : — 

"  If  his  Holiness  should  still  persist  in  delaying  the  con- 
"  firmation  of  the  Bishop-elect  as  coadjutor  and  future  suc- 
"  cesser  to  the  Bishop  of  Coimbra,  you  will  acquaint  him,  in 
"  the  most  formal  manner,  that  his  Most  Faithful  Majesty, 
"  while  he  holds  the  respect  he  owes  to  the  Holy  Apostolic 

See  and  to  the  Holy  Father  as  a  sacred  du  ty,  holds  it 

a  no  less  sacred  duty  to  uphold  the  rights  of  his  Crown — 
"  rights  which  his  august  ancestors  so  often  and  so  gloriously 
**  upheld.  If  his  Holiness  should  still  persist  in  delaying 
'*  the  confirmation  of  the  Bishop-elect  as  coadjutor  and 
"  future  successor  to  the  Bishop  of  Coimbra,  you  will  ac- 
^^  quaint  him,  in  the  most  formal  manner,  that  his    Most 


(«)  Pari  Papersy  1815-16,  p.  241. 

(0  Ihid.  1816-17,  pp.  231-2^9.  (u)  Ibid.  pp.  244,  246. 
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"  Faithful  Majesty  is  firmly  resolved  to  make  use  of  the 
"  right  established  by  the  fourth  Canon  of  the  Council  of 
Nice,  ^  Episcopum  oportet  maxime  quidem  ab  omni- 
^  bus  qui  sunt  in  provincia  constitui ; '  and  by  the  twelfth 
"  Canon  of  the  Laodicean  Council,  *  Episcopi  judicis  me- 
*  tropolitanorum,' — a  right  which  was  confirmed  by  In- 
nocent I.  (Dis.  64,  Can.  5),  by  St.  Leo  in  his  letter  to 
"  Anastasius  of  Cephalonia,  by  the  seventh  Council  in  the 
^^  second  Canon,  and  finally  understood  and  confirmed  as 
"  a  general  right  in  the  Decretals  of  Gregory  IX.  His 
'^  Holiness  is  aware  that  Bishops  havie  been  thus  confirmed 
"  and  consecrated  for  thirteen  centuries ;  and,  as  the  holy 
"  Church  of  Jesus  Christ  neither  did  nor  could  change 
"  character,  the  Bishops  confirmed  and  consecrated  now  as 
**  they  were  in  those  happy  times  are  as  much  Bishops,  and 
*^  have  the  same  jurisdiction  and  authority  as  they  possesses! 
during  these  thirteen  centuries.  For  the  more  prompt  and 
legal  execution  of  this  resolution,  his  Majesty  even  now 
"  keeps  vacant  the  Bishopric  of  Tangiers,  which  is  in  the 
royal  gift,  as  you  yourself  have  lately  observed. 

Finally,  you  will  infonn  his  Holiness,  that  the  abuse  of 
authority  frequently  occasions  the  adoption  of  measures  of 
expediency  and  emergency  ;  and  that  should  his  Majesty 
"  decide  upon  the  confirmation  and  consecration  of  one  Bishop 
"  in  this  manner  in  his  dominions,  he  will  follow  the  same 
"  cx)urse  and  the  same  doctrine  of  the  Church  with  regard 
"  to  all  bishoprics  which  he  may  have  to  bestow  "  (x). 

This  despatch  was  dated  February  8,  1822.  In  a  sub- 
sequent despatch  to  the  same  Minister  upon  the  same  subject, 
dated  March  13,  1822,  Carvalho,  after  citing  Van  Espen  as 
authority  for  the  jm*  commune  of  the  Church,  and  declaring 
that  his  Majesty  was  acting  both  "  as  the  defender  of  the 
"  canons  of  the  Church  "  and  also  of"  the  rights  of  his  Crown," 
concludes:  "  But  if  you  see  that  the  spirit  of  prepossession 
"  or  rather  of  discord  is  perceptible  in  the  Vatican,  you  will 


(x)  Pari,  Papers^  1861,  pp.  180,  140. 
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^^  make  use  of  the  instructions  which  his  Majesty  directed'to 
be  sent  to  you  on  February  8  of  this  year,  protesting 
against  the  innovation  and  the  false  doctrine  of  paying 
more  attention  to  a  private  letter  than  to  legal  testimonials ; 
and  you  will  prepare  a  note^  stating  to  his  Holiness  that 
'^  his  Most  Faithful  Majesty  renews  his  declaration  of  adhe- 
sion and  faithfulness  to  the  Apostolic  See,  but  that  availing 
himself  of  the  rights  of  the  general  law  {mas  que  utilisancUH 
SB  do  direito  commum)  and  of  the  best  ages  of  Christianity ^ 
"  he  not  only  proceeds  to  the  confirmation  of  the  Bishops  of  his 
kingdom  by  the  Metropolitans y  but  determines  that  both  the 
one  and  the  other  shall  grant  the  dispensations  and  the  spi^ 
**  ritual  favours  which  they  may  grant  as  the  successors  of  the 
Apostles  and  the  depositaries  of  the  authority  necessary  for 
supplying  the  wants  of  their  Churches  and  flock ;  depriving 
*^  of  his  royal  approbation  all  and  any  Bulls  issued  in  Jtome, 
"  or  here  by  the  Apostolic  Delegate,  Such  are  his  Majesty*M 
"  orders  to  you  "  (y ). 

CCCLXX.  The  language  of  these  instruments  and  their 
date  are  remarkable.  In  them,  not  only  the  superiority  of 
the  jus  commune  of  the  Catholic  Church  over  the  Pope 
and  the  rights  of  the  Crown  are  distinctly  asserted^  but,  as 
appears  in  the  last  extract,  a  position  is  taken  up  scarcely,  if 
at  all,  different  from  that  which  has  been  since  the  time  of 
Henry  VIII.  occupied  by  the  national  Church  of  England. 
CCCLXXI.  There  was  till  latterly  no  existing  Concordat 
between  (z)  Portugal  and  Rome.  There  appear  to  have  been 
Concordats  of  Pedro  I.  and  John  I.,  but  none  of  later  date. 
A  Concordat  was  concluded  February  21, 1857,  not  with- 

(y)  Pari,  Papers,  1861,  p.  143. 

In  the  first  despatch  it  is  said  :  "  His  Holiness,  in  the  present  instance, 
has  no  right  to  judge  unless  secundum  aUegata  et  probata  **  {sua  Santitade 
no  caso  pr&tente  nao  tern  direito  de  julgary  $e  n&o  secundum  allegata  et 
probata^, 

(s)  Pari,  Papers  J  1851,  p.  108. 

Ibid.  1816-17.     Attomeg-Oenerafs  Petition,  p.  234. 

The  originals  are  said  to  be  in  the  Royal  Archives  of  Torre  de  Tombo, 
and  to  be  found  in  Oabriel  Pereira  de  Cattrda  Monomachia,  at  the  end  of 
his  first  Treatise,  De  Manu  Regia, 
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out  much  difficulty^  chiefly  on  account  of  the  patronage  of 
the  Indian  Bishoprics  (a). 

CCCLXXII.  We  have  now  to  consider  the  Papal  rela- 
tions with  the  ancient  Kingdom  of  the  Two  Sicilies  {b).  By 
a  Bull,  dated  a.d.  1096,  Pope  Urban  IT.  created  Roger, 
Count  of  Calabria  and  Sicily,  perpetual  Legatus  of  the 
Roman  See, — a  distinction  which  was  transmitted  to  all 
monarchs  of  the  Two  Sicilies. 

By  a  Bull  {c)  of  1139,  Innocent  11.  confirmed  the  act  of 
his  predecessor,  whereby  the  kingdom  of  Sicily,  the  Duchy 
of  Apulia,  and  the  Principality  of  Capua  were  conferred, 
as  a  feudal  tenure,  upon  Roger  II. 

CCCLXXIII.  This  tenure  continued  till  a  very  late 
period.  For  six  centuries  the  white  palfrey  {chinea)  and 
7,000  golden  ducats  had  been  claimed,  and  generally  ob- 
tained, by  the  Poi)es  as  the  mark  of  the  feudal  homage  due 
from  the  Crown  of  the  Two  Sicilies. 

It  was  not  till  the  year  1776  that  Ferdinand  (the  First 
(rf)  of  Naples)  availed  himself  of  a  quarrel  which  arose 
during  the  ceremony  of  presenting  these  gifts,  between  the 
Ambassador  of  Spain  and  the  Governor  of  Rome,  altogether 
to  get  rid  of  this  homage  {e). 

Lamenting  that  an  act  of  devotion  towards  the  Holy 
Apostles  should  have  given  rise  to  a  public  quarrel,  he 
announced,  or  rather  his  able  minister  Tanucci  announced. 


(a)  Ann,  des  D.  M.  1857-58,  p.  255. 

See  also  Ann.  des  D.  Af.,  1862-63,  p.  301,  for  an  account  of  a  further 
struggle  between  Portugal  and  the  Pope. 

See  also  Hertslet's  State  Papers,  vol.  1.  p.  1294.    Tliere  seems  to  have 
been  an  earlier  Concordat,  in  1848,  October  21. — Tetot,  Ripert.  des  Traitis, 

(h)  SehmausSt  i.  1 :  "  Nullum  in  t«rra  potestatis  vestrae,  praeter  volun  - 
tatem  aut  consilium  vestrum  Legatum  RomansB  EcclesiaB  statuemus.'' 
The  conquest  of  the  Saracens  and  the  aid  borne  to  the  Church  are  assigned 
as  the  meritorious  cause  of  the  extraordiaary  power.  Tliose  relations  , 
and  those  with  the  other  States  which  now  form  the  Italian  kingdom, 
are  preserved  in  this  edition  for  their  historical  importance. 

(c)  Ibid.  1. 

(d)  Sometimes  called  Ferdinand  IV. 

{e)  Cotletta,  Storin  del  Reame  di  Nnpoliy  I.  2.  xiii. 
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that  henceforward  the  eeremoijy  of  presenting  the  palfrey 
should  altogether  cease,  and  that  the  ducats  should  be 
privately  presented  as  the  free  gift  of  a  devoted  &on  of  the 
Church. 

Rome  protested  (/)  against  this  act  of  disobedience. 

CCCLXXIV.  The  Two  Sicilies,  after  the  expulsion  of 
the  Angevin  race,  followed  the  policy  of  the  Arragonese, 
Austrian  and  Spanish  kingdoms,  to  which,  until  the  middle 
of  the  last  century,  they  were  successively  appended  {g). 

The  Spanish  Viceroy  refused  to  give  the  Royal  Exequatur 
to  the  promulgation  of  the  Council  of  Trent;  and  though  the 
decrees  of  that  Council  were  allowed  to  be  dispersed  over 
the  kingdom,  orders  were  sent  to  the  President  and  other 
officers  of  the  kingdom  to  suffer  no  innovation  to  be  intro- 
duced injurious  to  the  royal  prerogative. 

The  Bull  In  Ccena  Domini  was  as  stoutly  resisted,  and 
the  necessity  of  the  Regium  Exequatur  (A)  as  steadily  main- 
tained as  in  other  countries. 

CCCLXXV.  In  1728  Benedict  XIII.  decreed  that  the 
service  in  honour  of  Pope  Gregory  VII.  should  be  per- 
formed by  the  secular  and  regular  clergy.  The  decree  was 
reprinted  and  published  at  Naples.     The  Secretary  of  State 


(/)  <'  E  il  Papa  rifiutandoli,  dichiar6  piu  che  mai  solennemexite  1e  sue 
ragioni  e  la  disobbedienza  (cod  la  diceva)  della  corte  di  Napoli.*^ — Col- 
lettOy  Storia  del  Reanie  di  Napoli,  1.  2,  ziii. 

(g)  The  House  of  Aujou  reigned  at  Naples  about  160  years  after  they 
had  been  expelled  from  Sicily  in  12S2.  Alphonso  of  Arragon  first  took 
the  title  of  King  of  the  Two  Sicilies,  a.d.  1442-43. — Qianrume,  1.  xxv. 
c.  7. 

(h)  In  the  thirty-third  book  of  his  History,  Qiannone  devotes  chap.  iii. 
to  the  disputes  about  the  reception  of  the  Council  of  Trent ;  in  chap.  iv. 
he  discusses  the  reception  of  the  Bull  In  Ccena  Domini ;  in  chap,  v.,  the 
necessity  of  the  Exequatur  Regium  for  all  mandates  from  Home  ;  but  see 
more  especially  the  sixth  chapter  of  the  fortieth  book,  for  the  account  of 
the  strenuous  maintenance  by  Charles  VI.  of  the  Regium  Exequatur 
against  Clement  XI. : ''  Stabili  fermamente  la  necessity  del  i?^ru>  Exequatur 
in  tutte  le  Bolle,  Brevi,  o  altre  proyisioni  che  yengnno  da  Koma.^  This 
was  vehemently  condemned  by  Clement  XI.,  but  acquiesced  in  by  hia 
successor,  Innocent  XIII. 


ft 
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(i)  reported  to  the  Emperor  Charles  VI.  that  he  had  found, 
in  the  service  ordered  to  be  used,  these  words :  "  *  contra 
"  *  Henrici  imperatoris  impios  conatus  fortis per  omnia  athleta 

*  impavidus  permansity  seque  pro  muro  domui  Israel  ponere 
'  non  timuit,  eundum   Henricum  in  profundum  malorum 

"  ^  prolapttum  Jidelium  communione  regnoque  privavit,  atque 

*  subditos  populos  fide  ei  data  liberavit*     The  meaning  of 
these  words,"  continues  the  Secretary  of  State,  "  appearing 

*'  to  me  too  injurious  to  the  authority  of  Princes,  too  fiEivour- 
"  able  to  seditions,  and  contrary  to  the  tranquillity  of  the 
State,  I  thought  it  right  to  leave  the  business  to  the 
Delegate  of  the  Royal  Jurisdiction,  that  he  might  lay  it 
"  before  the  Court,  as  he  did  in  my  presence,  where  the 
**  import  of  the  said  words  having  been  duly  weighed,  they 
"  were  easily  perceived  to  betray  the  vast  design  harboured 
"  by  the  Court  of  Rome,  to  attempt  to  make  itself  a  Sove- 
*'  reignty  over  all  the  temporal  Princes,  and  to  render  them, 
^^  as  it  were,  its  subjects  and  dependants,  so  that  the  Papal 
"  Court  might  deprive  Kings  of  their  kingdoms,  and  transfer 
"  them  to  whomsoever  it  liked  best — a  strange  and  unjust 
"  conceit,  directly  contrary  to  the  institution  of  the  Pontifi- 
^^  cate.  .  .  .  The  serious  and  intolerable  evils  accruing 
"  to  the  independence  of  Princes  in  general,  and  to  your 
"  Majesty's  imperial  and  royal  rights  in  particular,  from 
^'  the  publication  of  the  aforesaid  lessons,  would  authorise 
*^  us,  in  imitation  of  the  usages  and  the  prudence  of  the 
"  court  of  Rome,  to  prohibit  the  lessons  themselves,  charg- 
"  ing  the  Bishops  not  to  insert  them  in  the  Breviary.  But," 
continues  the  Secretary,  alleging  various  reasons,  "  it  is 
"  thought  more  advisable  simply  to  order  the  printers  to  be 
^'  confined,  and  all  the  copies  of  the  said  lessons  to  be 
^*  seized,  for  no  other  ostensible  motive  than  because  a 
foreign  publication  had  been  imported,  reprinted,  and  sold 
without  any  previous  licence,  contrary  to  the  royal  regu- 
^'  lations,  and  particularly  because  the  reprint  is  said  to  have 


it 
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(•)  ConsiUtation  of  the  Secretary  of  StatCj  Sic, 
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^^  taken  place  with  the  permission  of  the  magistrates^  when 
"  no  such  permission  had  been  granted"  (/). 

CCCLXXVL(A)In  1761  the  Secretary  of  the  Delegates 
of  the  Boyal  Jurisdiction  at  Naples,  referring  to  what  had 
been  done  in  1728  {!),  prohibited  in  the  kingdom  the  use  of 
ordinarii  (prayer-books)  which  contained  directions  for  read- 
ing the  service  to  Gregory  VII.,  and  the  Bull  In  Ccena^and 
what  were  called  "  casus  reservati Eminentissimo  et  Reverent 
"  dissimo  Domino.^^ 

In  1769  Ferdinand  I.,  by  the  advice  of  Tanucci,  would  not 
allow  the  Papal  (m)  confirmation  of  the  Archbishop  of  Naples 
to  contain  the  words  "  JPer  grazia  della  Sede  Apostolica.^^ 
Shortly  afterwards,  the  Pope  refused  to  consecrate  the  Bishop 
nominated  by  the  Crown  to  the  See  of  Potenza,  and  persisted 
in  the  refusal  till  the  King  wrote  to  him  that,  if  the  conse- 
cration should  be  longer  delayed,  he  would  cause  each  new 
Bishop,  in  every  province  of  his  kingdom,  to  be  consecrated 
by  three  existing  Bishops,  according  to  the  ancient  practice 
of  the  Church. 

CCCLXXVII.  (n)  The  last  Concordat  {o)  between 
Rome  and  the  Two  Sicilies  bore  date  February  16, 
1828  ;  the  29th  article  of  which  contained  the  following 
oath : — 

"  I  swear  and  promise,  on  the  Holy  Gospels  of  God,  obe- 
^'  dience  and  allegiance  to  his  Royal  Majesty ;  and  I  also 
^^  promise  that  I  will  have  no  communication,  that  I  will  not 
^'  partake  in  any  design,  that  I  will  maintain  no  suspicious 
'^  connection,  either  at  home  or  abroad,  which  may  endanger 
'^  public  tranquillity  ;  and  that  if  I  am  aware  that  any  machi- 
''  nation  is  being  canied  on,  whether  in  my  diocese  or  else- 


0)  Pari  Papers,  1816-17,  pp.  151-4.  (k)  Ibid.  p.  156. 

(/)  Consultation  of  the  Marquis  Nicolas  Fraggiani^  &c. 
(m)  Pius  VI. 

(n)  Pari,  Paper s,  1851,  pp.  274-278,  where  it  is  set  out, 
(o)  A  Convention,  which  I  have  not  seen,  is  said  to  have  been  drawn 
up  in  1838. 
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"  where,  to  the  disadvantage  of  the  State,  I  will  make  the 
"  same  known  to  his  Majesty  "  (p), 

CCCLXXVIII.  With  respect  to  the  former  Kingdom  of 
Sardinia y  the  Dukes  of  Savoy  appear  to  have  had,  like 
other  Sovereigns,  contests  with  the  Pope  at  an  early  period 
{q).  The  earliest  document  relating  to  that  part  of  the 
Regale  which  concerns  the  nomination  to  bishoprics  in  the 
kingdom  of  Sardinia,  is  a  Brief  of  Nicholas  Y.,  in  which  he 
promises  Louis  II.,  Duke  of  Savoy,  never  to  institute  any 
persons  to  any  archbishopric,  bishopric,  or  abbey,  "  nisi 
**  habitis  prius  per  nos  intentioneet  consensu  ipsius  Ducis  "  (r). 

CCCLXXIX.  The  right  of  Royal  Domination  was  fur- 
ther confirmed  by  a  Brief  of  Leo  X.,  in  1515,  in  the  text  of 
which  the  above  expressions  of  Nicholas  V.  were  referred 
to,  and  by  the  Brief  of  Clement  VIII.,  on  June  19,  1595^ 
to  Duke  Charles  Emmanuel.  There  are  also  Briefs  of 
Sextus  IV.,  Innocent  VIII.,  and  Julius  11. ,  restricting 
and  prohibiting  the  nomination  of  strangers  to  benefices  in 
Sardinia. 

The  royal  privileges  were  admitted,  by  a  Brief  of 
Innocent  XII.  on  July  31,  a.d.  1700,  to  extend  to  the 
dominions  of  the  House  of  Savoy,  south  of  the  Alps. 
This  was  in  the  reign  of  Victor  Amadeus,  the  first  King 
of  Sardinia. 

CCCLXXX.  By  three  successive  Concordats  of  1727, 
1741,  1750  (*),  the  Regale  was  further  confirmed,  and 
extended  to  Churches  formerly  excepted  ;  and  the  claims  of 
the  Roman  Curia  to  the  revenues  of  vacant  benefices,  and 
to  the  property   of  deceased  clergymen,   were    abandoned. 


(/>)  Pari  Papers,  1851,  p.  287. 

[q)  Ibid.  1810-17, 1851.  Six  volumes  of  treaties  between  tlie  Ilouse 
of  Savoy  and  Foreig'n  Powers  are  referred  to. 

(r)  "Neminem  pra)ticiemus  seu  illis".  (alluding  to  archbishoprics, 
bishoprics,  abbeys)  **  de  quorumcunque  personis  non  providebimus  nisi 
habitis  prius  per  nos  intentione  et  consenm  ipsius  Ducis,  de  personis 
idoneis  ad  hujusmodi  regpimine  seu  dignitatis  promoyendis,  vel  de  quo- 
rum personis  tales  provisiones  fuerint  faciendse/' 

(<)  Confirmed  by  a  Brief  of  June  11,  1791, 
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In  1728,  the  civil  and  ecclesiastical  rights  were  clearly  de- 
fined by  Victor  Emmanuel,  in  the  Code  Vittorina,  notwith- 
standing the  opposition  of  Clement  XII. 

CCCLXXXI.  By  the  Regulations  of  1770(8.  6.  c.  1), 
it  was  provided  that  the  nominations  made  by  the  Crown  to 
the  higher  or  consistorial  dignities,  and  which  had  been 
sent  to  Rome,  should  be  expedited  by  the  Secretary  of  State 
for  Foreign  Affairs :  the  patents  of  collation  to  any  eccle- 
siastical office  should  be  expedited  by  the  Secretary  of  State 
for  the  Home  Department  In  1831  a  Minister  for  Eccle- 
siastical Affairs  was  appointed,  and  upon  him  were  devolved 
the  ecclesiastical  duties  of  the  Home  Secretary  {t). 

CCCLXXXII.  By  a  Royal  Decree  of  December  21, 
1850  (s.  7.  Article  2),  it  was  provided  that  the  Council  of 
Ministers  should  deliberate  on  the  propositions  relating  to 
archiepiscopal  and  episcopal  sees,  and  that  the  Minister  for 
Foreign  Affairs  should  carry  on  all  ecclesiastical  negotiations 
with  Rome. 

CCCLXXXIII.  As  to  the  form  of  nomination  to  the 
Pope,  the  King's  representative  at  Rome  used  to  deliver  to 
His  Holiness  the  Royal  Letter  announcing  the  individual 
nominated  to  the  vacant  see.  Formerly  these  letters  con- 
tained the  expressions  "  in  virtu  "  or  "  in  forza  del  diritto 
"  che  ci  compete,  nominiamo,"  &c. ;  but  subsequently  the 

simpler  form,  "  abbiamo  nominato*come  nominiamoil 

alia  vacante  mitra,"  &c.  They  concluded  with  a  request  that 
the  Pope  would  order  the  necessary  provisions  (providefize). 

CCCLXXXIV.  The  right  of  the  Exequatur  had  been 
always  carefully  maintained  in  Sardinia. 

The  most  ancient  history  of  this  country  has  records  of 
the  necessity  of  the  approval  by  the  civil  power  of  the  pro- 
visions of  the  Roman  See.     The  inspection  of  these  docu- 


{t)  By  the  18th  Article  of  the  Constitution,  the  Crown  exercised  the 
riglits  of  the  civil  power  in  the  matter  of  benefices  and  nominations. 

By  s.  1  of  Article  0  of  the  Royal  Decree  of  December  21,  1860,  the 
royal  patronage  was  given  to  the  Minister  for  ^Ecclesiastical  AffairS| 
Grace,  and  Justice. 

VOL.  II.  H  H 
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ments  was  at  first  entrusted  to  the  Governors,  afterwards 
to  the  Supreme  Courts  of  Justice  or  the  Senates.  The 
instructions  to  these  bodies  were  that  no  Bull,  Brief,  Letters, 
or  Decree  should  be  published  or  executed  until  it  had  been 
presented  for  the  Exequatur.  Notaries  were  strictly  for- 
bidden to  exercise  their  calling  in  the  way  of  recording  or 
authenticating  any  provision  proceeding  from  Rome,  for 
which  the  Exequatur  had  not  been  obtained.  The  right  of 
the  Exequatur  was,  moreover,  recognised  by  Benedict  XIV. 
in  his  Concordata,  "  Istruzione  Pontificia,"  of  1742,  which 
had  reference  to  the  Concordat  of  1727. 

In  1787  a  Sardinian  agent  was  established  in  Borne,  ac- 
cording to  the  example  of  other  Courts,  with  a  royal  office, 
through  the  agency  of  which  all  petitions,  without  exception, 
of  Sardinian  subjects,  for  provisions  which  were  to  have 
effect  "  nel  foro  estemo,"  were  to  be  obtained.  When  Genoa 
was  annexed  to  the  Sardinian  monarchy,  the  Legation  of 
Piedmont  was  extended  to  this  new  acquisition. 

And  by  the  Decree  of  April  25,  1848,  all  provisions 
from  Rome  were  obliged  to  receive  the  Royal  Exequatur 
before  they  could  be  considered  by  the  tribunal,  or  executed 
by  the  prelate  or  any  party  charged  therewith.  The  only 
exceptions  appear  to  be  provisions  respecting  matters  purely 
spiritual,  such  as  dogmatical  Bulls,  indulgences,  jubilees,  &c. 

CCCLXXXV.  The  ancient  Florentine  Republic  {u)y  the 
Government  of  the  Medici y  and  of  the  Austrian  and  Bourbon 
family,  were  in  succession  equally  watchful  to  prevent 
any  infringement  of  the  sovereignty  of  the  Slate  by  the 
act  of  any  foreign  Power. 

CCCLXXXVI.  Under  this  category  they  appear 
always  to  have  considered  the  exercise  of  Papal  authority 
within  their  dominions,  which  was  regulated  by  a  series 
of  laws  issued  by  the  Sovereign  authority  of  the  State, 
and  constantly  enforced ;  and  the  necessity  of  the  Regium 


{uyParl,  Papers,  181C-17,  p.  100. 
Ihid,  ia51,p.  320. 
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Exequatur   was   maintained   in    Tuscany  with  great  vigi- 
lance (x). 

CCCLXXXVII.  On  the  occasion  of  the  vacancy  of 
an  episcopal  see,  the  Sovereign  of  the  Grand  Duchy  used  to 
cause  a  list  of  four  candidates  to  be  presented  to  the  Pope, 
with  an  understanding  that  the  first  must  be  chosen,  even  if 
he  be  not  duly  qualified. 

This  custom  appears  to  be  immemorial,  and  to  have  been 
sanctioned  by  various  Pontifical  Briefs.  Every  subject  of 
the  Grand  Duke  had  to  obtain  the  permission  of  the  Govern- 
ment previously  to  applying,  in  any  matter  of  ecclesiastical 
jurisdiction,  to  the  Pope ;  and  every  Brief  or  Decree  ob- 
tained in  consequence  of  the  application  had  to  be  sanctioned 
by  the  Placet  or  "  Regivm  Exequatur  "  of  the  Sovereign, 
without  which  no  Papal  Brief,  Bull,  or  Decree  had  any 
judicial  validity  in  any  civil  or  temporal  matters. 

CCCLXXXVII  I.  No  State  ever  more  strictly  resisted 
the  Papal  authority  than  Venice  (y).  She  excluded  eccle- 
siastics from  the  councils  and  public  employments  of  the 
State.  The  Government  of  her  church  was  divided  be- 
tween the  patriarchates  of  Venice  and  Aquileia. 

When  Sixtus  IV.  excommunicated  Venice  (z),  the  Council 
of  Ten  ordered  the  Patriarch  and  all  the  Venetian  clergy  to 
transmit,  unopened,  to  the  inquisitors  of  the  State  any  Bull 
that  might  be  addressed  to  them  by  the  Holy  See.  These 
commands  were  strictly  obeyed.  An  appeal  was  lodged 
with  the  tributary  Patriarch  to  a  future  Council,  from  the 
sentence  of  excommunication.  The  Patriarch,  in  con- 
sequence of  the  appeal,  suspejided  the  interdict,  and  sent  a 
summons  to  the  Pope  to  appear  before  a  future  Council. 

In  1754  the  Venetian  Senate  put  forth  a  decree  forbidding 
the  publication  of  any  Bull;  and  in  the  same  year  expressly 
prohibited  Venetians  from  applying  to  Rome  for  any  dis- 

(a)  See  especially  the  Circular  Letter  of  Duke  Leopold,  October  2^), 
1797. 
(y)  Pari  Papers,  1816-17,  p.  106. 

(z)  Si&mond  de  Sisnwndi,  Hist,  des  ItSp.  de  Vital,  ii.  p.  235. 

H  B  2 
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pensation  which  could  not  be  obtained  through  the  Bishop, 
and  from  applying  at  all  to  Rome  except  through  the 
Bishop  (a). 

CCCLXXXIX.  With  respect  to  Bavaria,  the  treaty 
which  regulates  the  relations  between  that  kingdom  and 
the  See  of  Rome   is    the   subsisting   Concordat  of  1817 

(ft). 

It  begins  as  follows : — **  Sanctitas  sua  Summus  Pontifex 
^^  Pius  yiL,  et  Majestas  sua  Maximilianus  Josephus  Ba- 
"  varias  Rex,  debita  solicitudine  cupientes,  ut  in  iis  quae  ad 
'*  res  ecclesiasticas  pertinent  certus  stabilisque  in  Bavarias 

regno  terrisque  ei  subjectis  constituatur  ordo,  solemnem 
**  propterea  conventionem  inire  decreverunt." 

It  provides  for  the  nomination  of  Bishops  by  the  Crown 
to  be  followed  by  the  confirmation  of  the  Pope,  and  that 
the  prelates  shall  take  the  following  oath  on  their  installa- 
tion : — 

"  Ego  juro  et  promitto  ad  sancta  Dei  Evangelia  obedien- 
"  tiam  et  fidelitatem  Regiae  Majestati:  item  promitto  me 
"  nullam  communicationem  habiturum,  nuUique  consilio 
"  interfuturum,  nullamque  suspectam  unionem  neque  intra 
"  neque  extra  conservaturum  quje  tranquillitati  publicse 
**  noceat,  et  si  tam  in  Diococsi  mea  quam  alibi  noverim 
*'  aliquid  in  Statds  damnum  tractari,  Majestati  suae  mani- 
«  festabo." 

CCCXC.  Contemporaneously  with  this  Concordat  was 
promulgated  what  is  called  the  "  Religion  Edict "  (c)  in  the 
Bavarian  Constitution  (Part  3,  pars.  58-9),  containing  these 
provisions : — 

"  M.  In  conformity  to  the  general  mandates  hitherto  ex- 
"  isting  in  the  royal  dominions,  no  laws,  ordinances,  nor 
"  other  regulations  issued  by   the  Church    shall   be  pro- 


(fl)  Pari,  Papers f  1851,  p.  47. 

{b)  EichJionif  Kirchennchty  B.  iii.  Absclin.  i.  11,  p.  564. 
P/iifiippSf  Kirchenrec/itj  B.  iii.  Kap.  10,  Absclin.  145. 
(c)  This  Concordat  will  be  found  in  the  Appendices  to  the  works  of 
Eirhho)n  and  PhUUpps,  and  in  the  Pari,  Pa}}ers  of  1851. 
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^^  mulgated  and  carried  into  effect  without  the  sovereign 
^'  concurrence  and  sanction.  The  clerical  authorities  are 
**  bound,  after  receiving  the  Royal  sanction  for  the  promulga- 
''  tion  {placei)y  to  state  the  same  expressly  on  all  occasions, 
'^  at  the  outset  of  the  publication  of  the  ordinances  issued  by 
«  them. 

**  59.  Public  notices  issued  by  the  clerical  government, 
"  which  refer  solely  to  the  priesthood  under  its  authority,  and 
'^  which  emanate  from  approved  and  universal  regulations, 

require  no  renewed  sanction.     This  placitum   regium  is 

accorded  by  the  King." 

In  1824  these  provisions  were  revised  and  extended  (rf). 

CCCXCA.  The  gradual  absorption  of  the  various 
independent  States  of  Italy  into  the  one  kingdom  (e)  of 
Italy  has  taken  place  since  the  first  edition  of  this  work 
was  published.  They  have  been  so  incorporated  by  the 
wish  of  the  subjects  of  such  sovereignties,  so  far  as  that 
wish  can  be  ascertained  by  the  process  of  a  plebiscite.  The 
people  of  the  Roman  States,  finding  that  no  civil  reforms 
for  securing  their  liberties  could  be  obtained,  have,  in  the 
exercise  of  their  rights  as  freemen  and  Christians,  opposed 
their  doctrine  of  possumus  to  that  of  the  non  possumus  of 
the  Pope  (f).     The   question  is,  speaking  generally,  one 


(d)  See  a  remarkable  paper — The  Circular  of  Prince  Ifoheniohe  to  the 
Bavarian  Ministers,  dated  April  0, 1860,  as  to  the  Council  of  the  Vatican 
—p.  130  of  QffixieUe  Aktenstucke. 

Questions  submitted  thereupon  hy  the  Bavarian  Government  to  the  Catholic 
Universities  of  Munich  and  Wiirsburg,  p.  140, 

Answer  of  the  Munich  Theological  Faculty,  p.  141. 

Memorandum  of  the  Minority  of  the  Munich  Theological  Faculty^ 
p.  166. 

(e)  Vide  ante,  vol.  i.  p.  610. 

(/)  Ann,  des  D,  M,  1862-8,  p.  063. 

See  letter  of  May  20,  1862,  of  Napoleon  III.  to  M.  Thouvenel,  ex- 
pressing the  hope  that  the  Pope  would  reconcile  his  rule  with  modem 
ideas. 

'^Llnt^ret  du  Saint«Si^ge,  celui  de  la  religion,  exigent  done  que  le 
Pape  se  r^concilie  ayec  lltalie,  car  ce  sera  se  r^ooncilier  avec  les  id^ 
modemes,  retenir  dans  le  giron  de  I'Eglise  200  millions  de  CatholiqueSy 
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chiefly  of  Public  or  Constitutional  Law,  but  having  never- 
theless an  International  aspect  which  deserves  notice  in 
this  place. 

Cavour(^),  in  his  note  of  18 60^  addressed  to  the  Sardinian 
Minister  at  Berlin^  justified  the  incorporation  of  these  States^ 

et  donner  k  la  religion  un  lustre  Douveau  en  montrant  la  foi  secondant 
les  progr^  de  Tiiumanit^." 

Qn  July  11,  1871,  M.  Lemoinne  writes :  "  Le  manifeste  de  M,  le  comte 
de  Ohambord  est  d'une  orthodoxie  irr^procbable.  Ce  n^est  point  sans 
raisoD  que  nous  avons  cru  pouvoir  comparer  ce  language  k  celui  du  Syllabua, 
Chez  la  Royaut^  comme  chez  la  Papaut^,  c^est  la  meme  affirmation 
absolue :  c'est  sur  les  deux  drapeaux,  ou  plutot  sur  le  drapeau  commun^ 
la  meme  devise,  sint  ut  suntj  aut  non  sunt, 

"Le  tout  ou  rien  pent  encore  se  comprendre  dans  les  questions  de 
dogme,  celles  qui  se  disent  du  domaine  sumaturel.  Dans  les  questions 
d'affaires  humaines,  d'affaires  politiques,  c'est  la  devise  des  revolutions. 
De  m^me  que  par  la  proclamation  de  rinfaillibilit^  le  Pape  a  mis  les 
Chretiens  dans  {'alternative  du  servilisme  ou  de  la  separation,  Henri  V., 
en  arborant  le  drapeau  bleu,  vient  de  mettre  les  Royalistes  dans  le  meme 
douloureux  dilemme.  Sans  doute  il  a  su  ce  qu'il  faisait,  et  il  a  voulu  le 
faire ;  nous  ne  pouvons  que  constater." — John  Lemoinne. — Journal  des 
DSbatSfJ\i\y  11,  1871. 

(p)  "  En  effet  le  droit  public  de  tous  les  temps  a  reconnu  k  chaque 
nation  la  faculty  de  rdgler  sea  propres  destinies,  de  se  donner  des  in- 
stitutions conformes  k  ses  int^rets,  de  se  constituer,  en  un  mot,  de  la 
mani^re  quelle  juge  la  plus  propre  k  sauvegarder  la  security  et  la  pros- 
perity de  retat. 

"  Ce  droit  n'a  jamais  6t6  ^'enonce  comme  contraire  aux  lois  Interna- 
tionales. II  en  est  meme  le  fondement,  car  s'il  etat  m^connu  ou  viole,  il 
n'y  aurait  plus  en  Europe  ni  independance  ni  liberte/* — Ann,  des  Deux 
Mondes,  1860,  p.  771. 

See  also  The  King  of  Sardinia's  Letter  to  Pius  IX,  Turin,  March  20, 
1860.    Ann.  Reg.  1860,  p.  170. 

The  Papers  Answer ^  April  2,  1860. — Protest  against  the  Usurpation 
which  is  being  accomplished,  to  the  loss  of  the  States  of  the  Church,  8^, 
Ibid.ipip.  280,281. 

September  7. — Cavour  to  AntoneUi,  complaining  of  foreign  mercenary 
troops  in  the  service  of  the  Pontifical  Government. 

Antonelli  replies, "...  lawful  to  have  foreign  troops,  a  practice 
existing  indeed  at  the  present  moment  in  many  European  States,"  and 
appeals  to  the  Law  of  Nations,  ^*  under  whose  aegis  Europe  has  hitherto 
lived." 

Victor  JSmmanueTs  Address  to  the  People  of  Southern  Italy.  Ibid,  p.  290. 

Lord  J.  RusseWs  Letter  to  Mr.  Russell,  October  27, 1860,  p.  293,  and 
to  Sir  J.  Hudson,  p.  294. 
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and  what  has  been  called  the  unification  of  Italy,  on  two 
grounds  :  firsts  on  the  ground  that  International  Law  always 
respected  Public  Law^  and  that  by  that  law  all  States 
possessed^  and  had  exercised,  the  right  of  choosing  the 
Government  which  they  thought  most  expedient  for  them- 
selves ;  secondly,  on  the  ground  that,  though  these  minor 
Italian  States  had  been  conferred,  so  to  speak,  on  certain 
Houses  or  persons,  such  treaties  had  been  always  subject, 
after  the  lapse  of  time,  to  revision  ;  thirdly,  on  the  ground 
that  all  attempts  at  conciliation,  and  at  obtaining  good 
government  for  the  people,  had  been  tried  in  vain  with  the 
Papacy  and  the  Kingdom  of  the  Two  Sicilies,  as  well  as 
with  the  lesser  States  of  Central  Italy  (h). 

The  last  territory  of  the  Pope  (i)  has  now  been  added  to 


(h)  Upon  ihe  question  of  the  necessity  of  a  temporal  sovereignty  to 
secure  the  independence  of  the  Pope,  Cavaliere  Boncompagni  says,  with 
much  truth  and  force  {Diacorso  nelia  Cam.  dei  Dep.  p.  9) :  "  Ad  assicu- 
rargli  questa  independenza,  era  stato  instituitOi  dicevano  essi,  lo  Stato 
del  Pontefice.  Questa  Sovraniti  faceva  parte  del  diritto  publico  d'Europa, 
era  riguardata  come  in  guarantigia  del  Pontificato.  Quali  element!  con- 
correvano  in  questa  Sovranitl^  ?  Quali  erano  tra  cotesti  elementi  qu^li 
che  asfiicuraYano  1*  independenza  del  Pontefice  P  H  Pontefice  aveva  un 
territorio,  ed  aveya  dei  sudditi :  questo  territorio  e  quei  sudditi  assicura- 
Yano  forse  quella  libertll  d'  azione,  che  tutti  i  Cattolici,  senza  eccezione, 
erano  disposti  a  consentirgli  P  Quella  libertll  d'  azione  che  11  Parlamento 
Italiano,  prima  la  Camera  dei  Deputati^  poi  il  Senato,  solennemente  ha 
dichiarato  di  volergli  mantenere  P  era  forse  il  territorio,  erano  forse  i 
sudditi  che  1*  assicuraseero  P  No ;  anzi  il  possesso  di  quel  territorio,  la 
dominazione  su  que'  sudditi,  facevano  si  che  il  Vescovo  di  Roma,  capo 
della  Ohiesa  cattolica,  fosse  in  una  condizione  peggiore  di  tutti  i  Tescovi 
della  cristianiti :  egli  solo  non  poteva  restare  nella  sua  sede,  se  non  aveva 
attomo  a  sd  una  soldatesca  straniera  che  imponeva  la  sua  signoria  al 
popolo  Italiano."  Cf.  witli  Antonelli*s  letter  as  to  the  necessity  of  tem- 
poral dominion  to  the  Pope,  Pari,  Papers y  1870-1,  p.  108. 

(i)   Correspondence  relating  to  Rome  laid  before  Parliament^  1870-1. 

French  troops  recalled,  August  2,  1870. 

P.  20.  Historical  and  Political  Memorandums  by  Italian  Oovemment, 
August  29,  1870. 

P.  69.    Plebiscite  of  Home  and  the  Provinces, 

Pp.  83,  84.  French  EepMic.  M.  Senard  to  King  of  Italy :  "  Con- 
vention of  September  16, 1864|  baa  virtually  ceased  to  exist,  September 
22, 1870." 
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the  Kingdom  of  Italy.  The  immediate  consequeDce  of  this 
great  event  has  been  the  establishment  of  Rome,  the  City  of 
the  World,  as  the  capital  of  the  new  Kingdom  of  Italy  (J). 
This  very  important  fact  has  necessitated  a  new  arrange- 
ment respecting  the  Papacy,  both  with  regard  to  the  sub- 
stantive and  separate  status  of  the  Pope  and  the  relative, 
and,  so  to  speak,  mixed  status  of  this  great  Religious  Latin 
Power,  with  regard  both  to  the  Kingdom  of  Italy  and  also 
to  those  other  States  of  Christendom  {k)  which  acknowledge, 
with  more  or  fewer,  greater  or  less,  limitations,  his  spiritual 
authority  in  their  territories. 

The  Pope  himself  maintained  that  no  part  of  his  territory 
has  ceased  de  jure  to  belong  to  him.  On  March  26, 
1860  (/),  he  issued  a  Bull  of  excommunication  against  all 
persons  who  had  taken  any  part  in  despoiling  the  Holy  See 
of  the  Patrimony  of  St.  Peter,  and  he  entirely  refused  to 


(j)  Vittorio  Emmanuele  U.  was  proclaimed  King  of  Italy  by  a  vote 
of  the  Italian  Parliament,  March  14, 1861.  {Ann,  des  D.  M.  1861,  p.  175). 
The  first  Council  of  Italian  Ministers  under  the  King  in  the  Quirinal 
Palace  at  Rome  was  holden  July  8, 1871. 

(A;)  Belgium. — Brussels:  July  3,  1871. — In  to-day's  sitting  of  the 
Senate  Baron  Anethan,  replying  to  a  question  of  which  notice  had  been 
given,  said  :  "  As  regards  the  removal  of  the  Italian  Government  to  Rome, 
the  Belgian  Government  was  not  called  upon  to  express  approval  or  dis- 
approval of  the  Italian  occupation  of  that  city.  All  we  had  to  do  was 
to  follow  the  usual  diplomatic  customs.  The  Minister  for  Foreign 
AjSairs  gave  instructions  to  the  Belgian  representative  at  Florence  to 
follow  the  King  of  Italy,  wherever  he  might  go  to  establish  his  capital. 
Belgium  will  have  two  legations  in  Italy,  one  accredited  to  the  King  and 
the  other  to  the  Pope." 

The  Senate  then  adopted  the  following  order  of  the  day:  **The 
Senate,  satisfied  with  the  explanations  of  the  Minister  for  Foreign  AfiairSi 
passes  to  the  order  of  the  day." 

This  course  has  been,  directly  or  indirectly,  adopted  by  other 
States. 

{t)  March  26,  1860.  Letters  Apostolic  of  His  Holiness  Pius  IX.  pro- 
nouncing the  major  excommunication  against  the  invaders  and  usurpers 
of  the  Pontifical  State  {Ann,  Reg.  1860.  Public  Documents,  p.  273)  : 
"  In  the  fraudulent  and  perverse  machinations  of  which  we  (tlie  Pope) 
complain,  tbe  foremost  actor  is  undoubtedly  the  Sardinian  Government." 
(p.  274). 
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recognise  the  de  facto  authority  over  or  possession  of  these 
territories  by  the  King  of  Italy  (m). 

Pius  IX.  did  not  recognise  the  new  Kingdom  of  Italy, 
and  spoke  of  it  as  the  Sub- Alpine  or  Sardinian  Govern- 
ment when  compelled  in  any  public  act  to  make  any  men- 
tion of  it,  and  he  treated  with  contempt  the  Statute  of 
Papal  Guarantees. 

The  arrangement,  therefore,  that  was  made  was  and  still 
seems  to  be  unilateral— that  is,  on  the  part  of  the  Italian 
Government  only.  It  is,  however,  fraught  with  most  impor- 
tant consequences  to  Italy  and  Europe  («). 

The  new  statute  on  this  subject  which  became  part  of  the 
Italian  law  on  May  13,  1871,  is  divided,  as  will  be  seen, 
in  the  following  slight  sketch,  under  two  heads : — 

(1 )  The  prerogatives  of  the  Pope  and  of  the  Holy  See  (o). 

(2)  The  relations  of  the  State  with  the  Church  (/?). 
Under  the  first  head  the  inviolability  of  his  person  and 

the  marks  of  honour  due  to  a  Sovereign  are  secured  to  him. 
A  large  dotation  or  income,  and  various  residences,  are 
allotted  to  him.  He  is  allowed  to  receive  diplomatic  agents 
from  foreign  States,  and  to  send  such  to  them,  clothed  with 
all  the  immunities  incident  by  International  Law  to  the 
oflSce  of  ambassador. 

Private  postal  and  telegi'aphic  communications  are  ac- 
corded to  him,  in  order  that  he  may  freely  communicate 
with  the  Episcopate  and  the  Catholic  world. 


(m)  I  do  not  think  that  the  possession  of  Avignon  has  ever  heen  for- 
mally recognised  by  the  Pope,  or  the  claim  with  respect  to  it  abandoned. 

(n)  See  an  article  in  the  Pall  Mall  Gazette,  August  31, 1881. 

(o)  The  deputy  Mordini  appears  to  have  moved  (Feb.  16, 1870),  when 
this  statute  was  under  discussion :  '^  La  Camera  dichiara  che  i  principii  e 
le  disposizioni  contenute  nella  presente  legge  non  debbono  form  are  sog- 
getto  di  patti  intemazionali  e  passa  alia  discussione  degli  Articoli." 

(p)  The  deputy  Corte  appears  to  have  moved,  as  an  addition  to  the 
first  article,  as  follows :  ''  La  presente  legge  non  h  applicabile  che  a  quel 
cittadini  i  quali  diehiarano  di  professare  la  religione  cattolica  romana/ 
Neither  of  these  propositions  seems  to  have  been  carried. — See  XVI. 
Sessione,  1870-1 ,  prifna  delta  XI,  Legitlatura,  Camera  dei  Deputati,  16 
Feb.  1870. 
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Under  the  second  head^  all  legal  restrictions  on  the  assem- 
bling together  of  the  Catholic  Clergy  are  taken  away,  the 
peculiar  rights  of  the  Crown  in  Sicily  relative  to  ecclesias- 
tical matters  are  abandoned :  bishops  are  no  longer  to  swear 
allegiance  to  the  King.  The  exequatur  and  royal  placet 
are  for  the  most  part  abolished.  In  matters  of  spiritual, 
and  ecclesiastical  discipline  there  is  to  be^  on  the  one 
hand,  no  interference  on  the  part  of  the  Q\\n!L  power ;  on 
the  other  hand,  no  coercive  jurisdiction  {esecuzione  coattd) 
is  conceded  to  the  spiritual  authority,  and  all  acts  done  by 
that  authority  contrary  to  the  laws  of  the  State  or  public 
orders,  or  injurious  to  the  rights  of  individuals,  are  null,  and 
iir  certain  cases  may  be  punishable  by  the  penal  laws.  This 
Statute  of  Papal  Guarantees  is  not  an  International  Pact, 
but  a  Constitutional  Statute  of  the  Italian  Kingdom.  No 
other  State  is  a  party  to  it. 

On  June  7,  1871  (y),  a  further  statute  was  enacted 
altering  certain  articles  of  the  existing  penal  code  with 
respect  to  the  Clergy,  but  enacting  stringent  provisions 
against  those  who,  by  word,  writing,  or  deed,  incite  disobe- 
dience to  the  law  of  the  State. 

No  Roman  Catholic,  Catholic,  or  Protestant  State  has 
impugned  the  authority  of  the  Statute  of  Guarantees,  or 
proposed  or  threatened  to  intervene,  as  Austria  and  France 
have  formerly  done,  in  the  affairs  of  Italy,  in  order  to  main- 
tain the  territorial  and  temporal  status  of  the  Papacy ; 
although  this  intervention  was  loudly  invoked  in  the 
circular  of  Cardinal  Antonelli  in  1859  to  the  Foreign 
Courts  (r),  and  was  repeated  in  the  Papal  Encyclic,  May  15, 
1871 — *^  Efficiat  Deus  ut  Principes  terras,  quorum  maxime 
"  interest  ne  tale  usurpationis  quam  Nos  patimur  exemplum 
"  in  pemiciem  omnis  potestatis  et  ordinis  statuatur  et  vigeat, 
^^  una  omnes  animorum  et  voluntatum  consensione  jungantur, 


(g)  Gazzetta  Ufficiale  del  6  Giugno  1871.    11  Einnovamento  CattoHoOf 
Ann.  1,  Fascicolo  xviii.  21  Giugno  1871,  p.  485. 
(r)  Ann.  Beg,  1859. 
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**  ac  sublatis  discordiis,  sedatis  rebellloniim  perturbationibus^ 
^^  disjectis  exitialibus  sectarum  consiliis^  coDJunctam  operam 
'^  navent  ut  restituantur  huic  S.  Sedi  sua  jura^  et  cum  iis 
"  visibili  Ecclesiae  capiti  sua  plena  libertas,  et  civili  societati 
"  optata  tranquillitas  " — and  in  a  subsequent  Encyclic,  June 
4,  1871 — the  Pope  records  with  pleasure,  how,  when  driven 
out  of  Rome,  he  was  replaced,  not  by  the  Romans,  or  his 
subjects,  but  by  the  armed  force  of  Catholic  Princes. 

He  then  speaks  of  "  a  powerful  neighbour  "  having  sur- 
passed the  impudence  of  the  Prodigal  Son  in  the  Gospel  by 
having  taken  possession  of  Rome  (s). 


(s)  As  to  the  relations  of  the  Papacy  with  foreign  GoTemments,  the 
Kingdom  of  Italy,  and  the  annexation  of  Rome  to  it,  see : 

Report  from  Committee  on  regulation  of  Roman  Catholics  in  Foreign 
Countries,  1816-17,  reprinted  in  1852. 

Report  of  the  Select  Committee  appointed  to  inquire  into  the  state  of 
Ireland,  1826  (especially  the  examination  of  the  Right  Rev.  James 
Doyle,  D.P.  and  the  Most  Rev.  Dr.  Murray). 

Correspondence  respecting  the  Relations  hetween  foreign  GoTernments 
and  the  Court  of  Rome,  1861, 

Correspondence  respecting  the  Affairs  of  Rome,  1870-71. 

The  reports  of  the  Dehates  in  the  Camera  dei  Deputati,  and  in  the 
Senato  del  Regno,  puhlished  at  Florence,  1870-71. 

Sessione  1870-71,  prima  della  XI.  Legislatura.     Camera  dei  Deputati. 

Documenti  Diplomatici  relativi  alia  Questione  Homana,  comtnttnicttti 
dal  Minktro  degli  Affari  Esteri  ( Visconti  Venosta),  ndla  tcmata  del 
Decemhre  19, 1870. 

The  Gazzetta  Ufficiaie  del  Begno  cT  Italia,  May  16, 1871,  contains  the 
statute  which  governs  the  relations  of  the  Papacy  with  the  Italian 
Kingdom. 

The  Oaszetta  Uffidale  of  Jime  6, 1871,  contains  a  further  law  as  to  the 
relations  of  the  priesthood  with  the  Italian  civil  authorities  and  Govern- 
ment.    See  also  11  Rinnovamento  Cattolico,  An.  1,  21  Giugno  1871. 

Le  Gunrantigie  alia  Sede  Pontificia,  Discorso  pronunziato  dal  Cavaliere 
Boncompagni  nella  Camera  dei  Deputati  addi  26  Gennaio  1871.   Firenze. 
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CHAPTER  VIII. 

THE  INTERNATIONAL  RELATIONS  OF  THE  PAPACY  WITH 
FOREIGN  STATES  IN  WHICH  A  PROTESTANT  CHURCH  IS 
ESTABLISHED — BULLJE   CIRCUMSCRIPTIONUM  (a). 

CCCXCI.  The  territorial  changes  in  Europe  {b\  and, 
indeed,  in  the  world,  which  followed  upon  the  Treaty  of 
Vienna,  brought  the  Roman  See  into  immediate  contact  with 
Protestant  States,  with  which  it  had  hitherto  had  no  relations. 
By  that  treaty,  territories  inhabited  for  the  most  part  by 
Roman  Catholics,  accustomed  to  acknowledge  the  supremacy 
of  the  Pope  as  an  indispensable  part  of  their  religious  belief^ 
were  transferred  to  Sovereigns  who  had  always  considered 
the  rejection  and  denial  of  his  authority  as  necessary  for  the 
political  and  religious  welfare  of  their  dominions.  Rome  had 
no  longer  to  deal  exclusively  with  those  Princes  who  bore, 
as  their  proudest  distinctions,  the  religious  titles  which  she 
had  conferred  upon  them.  Her  intercourse  was  no  longer 
to  be  confined  to  His  Most  Christian  Majesty,  The  Catholic 
King,  His  Most  Faithful  Majesty,  or  His  Apostolical 
Majesty. 

The  Duke  of  Muscovy,  whom  Rome  had  not  long  ago 
regarded  with  Chinese  indifference  as  an  outer  barbarian, 
had  become  one  of  the  most  powerful  European  potentates, 
uniting  to  his  ancient  title  of  Chief  of  the  Greek  Church, 
that  of  Protector  of  ten  millions  of  Roman  Catholic  Poles. 


(«)  De  Pradiy  Les  Quatre  Concordats,  t.  i.  Avant-propoB, 
(6)  WTfltter,  88.  42, 43,  as  to  the  Greek  Church. 
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The  King  of  Prussia  (c),  whom  fifty  years  ago  Rome  had  still 
addressed  as  the  Marquis  of  Brandenburg,  had  grown  into 
a  powerful  monarch  in  fact  as  well  as  name;  and  had 
added  to  his  compact  military  State  two  ecclesiastical  elec- 
torates, besides  Prince  Bishoprics,  abbeys,  and  chapters. 

The  Protestant  Stadholder  of  Holland  had  become 
possessed  of  that  ancient  inheritance  of  the  Catholic  Sove- 
reigns, the  Belgic  provinces,  and  of  the  Prince  Bishopric  of 


(c)  On  August  24,  1870,  the  following  correspondence  took  place 
between  the  Pope  and  King  William  of  Prussia : — 

Letter  from  the  Pope, 

"  Your  Majesty, — In  the  present  grave  circumstances  it  may  perhaps 
appear  to  you  an  unusual  thing  to  receive  a  letter  from  me ;  but  as  Vicar 
on  the  earth  of  the  GK)d  of  peace,  I  cannot  do  less  than  offer  you  my 
mediation.  It  is  my  desire  to  witness  the  cessation  of  warlike  prepara- 
tions, and  to  put  a  stop  to  the  evils  which  are  their  inevitahle  consequence. 
My  mediation  is  that  of  a  sovereign  who,  in  his  quality  of  king,  can,  by 
reason  of  the  smallness  of  his  territory,  inspire  no  feeling  of  jealousy,  but 
who  nevertheless  shall  inspire  confidence  by  the  moral  and  religious  in- 
fluence which  he  personifies. 

**  May  Qod  lend  his  ear  to  my  wishes,  and  listen  also  to  those  which  I 
form  for  your  Majesty,  to  whom  I  desire  to  be  united  in  the  bonds  of 
mutual  charity. 

"  The  Vatican,  July  22, 1870.  Pitts,  P.P.  IX. 

"  P.S. — I  have  written  in  the  same  terms  to  His  Atajesty  the  Emperor 
of  the  French." 

Answer  of  the  King  of  Prussia. 

"  Most  August  Pontiff, — I  have  not  been  surprised,  but  profoundly 
moved,  in  reading  the  touching  words  traced  by  your  hand  to  cause  the 
voice  of  the  God  of  peace  to  be  heard.  How  could  my  heart  refuse  to 
listen  to  so  powerful  an  appeal  P  God  is  my  witness  that  neither  I  nor 
my  people  have  desired  or  provoked  this  war.  In  obeying  the  sacred 
duties  that  God  imposes  on  sovereigns  and  on  nations,  we  take  up  the 
sword  to  defend  the  independence  and  the  honour  of  our  country,  and 
we  shall  ever  be  ready  to  lay  it  down  at  the  moment  that  those  treasures 
are  safe  guarded.  If  your  Holiness  could  offer  me,  on  the  part  of  him 
who  has  so  unexpectedly  declared  war  against  us,  the  assurance  of  sin- 
cerely pacific  dispositions,  and  guarantees  against  the  repetition  of  a 
similar  attempt  against  the  peace  and  tranquillity  of  Europe,  it  will  cer- 
tainly not  be  I  who  shall  refuse  to  receive  them  from  the  venerable  hands 
of  your  tloliness,  united  as  I  am  with  you  by  the  bonds  of  Chiistian 
charity  and  of  a  sincere  friendship.  William." 
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Li^ge.  Passing  by,  therefore,  the  revolutions  of  Boman 
Catholic  Southern  America,  in  Europe  alone  a  new  order 
of  things  had  arisen,  to  which  the  application  of  Papal  claims 
was  a  matter  of  great  novelty  and  nicety,  not  the  less  so  on 
account  of  the  remarkable  circumstances  connected  wilii 
the  Pope  himself.  For  he  did  not  pretend  to  be  ignorant  of 
a  fact  patent  to  the  world,  namely,  that  his  restoration  to 
Rome  was  mainly  owing  to  the  energies  and  the  arms  of 
schismatical  and  heretical  powers ;  that  Russia  and  Prussia 
— ^and,  above  all,  excommunicated  England — had  been  the 
principal  instruments  in  reseating  him  upon  the  pontifical 
throne,  from  which  he  had  been  dragged  by  Boman  Catholic 
France. 

CCCXCII.  The  first  remark  which  is  of  importance,  the 
object  of  this  work  being  considered,  is,  that  the  Papal  See 
has  entered  into  no  conventio/iy  strictly  speaking,  with  any 
non-Roman-Catholic  State.  Before  the  year  1850,  the 
only  Concordat  since  the  Treaty  of  Vienna  which  had  been 
entered  into  was  one  with  Bavaria  (rf)  in  1817. 

The  communications  between  the  Roman  See  and  the 
Protestant  States  of  Germany  have  assumed  the  form  of 
edicts  on  the  part  of  the  Pope,  with  respect  to  the  creation, 
restoration,  and  general  adjustment  of  dioceses,  entitled 
"  Bullaj  Circumscriptionis ;  "  and  on  the  part  of  the  State  a 
recognition  of  these  Bulls  in  a  domestic  law  or  statute  sub- 
sequently promulgated. 

CCCXCIII.  (<?)  To  this  adoption  of  the  regulations  of 
Borne  by  the  placet  of  the  territorial  power,  German  jurists 
are  careful  not  to  ascribe  that  binding  power,  for  the  future, 
which  is  inherent  in  a  Treaty  or  Concordat.  The  acts  of 
the  State,  which  clothe  these  Papal  edicts  with  the  cha- 


(d)  EiMoim,  Kirchenrecht,  I.  Band,  B.  ii.  AbschD.  ii.  c.  1. 
PhillippSf  KirchenrecJU,  3,  623,  for  the  status  of  the  liomau  Catholic 
Church,  generally,  in  Germany, 
(c)   Vide  Eichhornj  ftiqva, 

Kliiber,  Oeffmt.  Recht  des  Detdschen  Bundes,  Th.  2,  s.  420. 
PhiUippsy  3,  077,  078,  070,  complains  of  this  construction. 
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racter  of  municipal  law,  emphatically  recite  that  their  force, 
as  such,  IS  derived  from  the  Sovereign  who  promulgates 
them ;  and  the  Bulls  relating  to  Prussia  and  Hanover  recited 
that  they  had  been  framed  with  the  acquiescence  and  consent 
of  the  Sovereign. 

CCCXCIV.  The  Bulla  Circumscrtptionis  for  Prussia  is 
known  by  the  title  "  De  Salute  "  (/),  the  words  with  which 
the  instrument  begins ;  it  was  accompanied  by  a  letter 
beginning  "  Dilecti  filii."  In  both  documents  the  approba- 
tion of  the  King  of  Prussia  was  recited.  This  Bull  was 
sanctioned  by  a  Cabinet  order  of  the  King  of  Prussia  {g). 

(J)  The  Bull  is  given  at  length  in  the  Appendices  to  Eichhom  and 
PhiUipps,  and  in  the  Pari.  Papers,    See  below. 

0/)  "  Berlin,  Augnst  23, 1821. 

"  Whereas  the  Papal  Bull  submitted  to  me  by  you,  which  begins  with 
the  words  '  De  salute  animarum,'  and  is  dated  Home,  the  16th  of  July  of 
this  year  (xvii.  Cal.  Aug.),  agrees  in  its  essential  contents  with  that 
arrangement  which  was  entered  into  on  the  26th  of  March  of  this  year 
respecting  the  establisliment,  endowment,  and  limits  of  the  archbishoprics 
and  bishoprics  of  the  Catholic  Church  in  the  State,  and  of  all  subjects 
having  reference  thereto,  and  which  was  already  sanctioned  by  me  on  the 
9th  of  June  of  this  year,  I  will  hereby  give,  on  your  proposal — also  to  the 
essential  contents  of  this  Bull,  namely,  to  what  concerns  the  enactments 
reiipecting  things  having  reference  to  the  before-mentioned  subjects — my 
royal  approval  and  sanction,  by  virtue  of  which  these  enactments  are  to 
be  observed  as  the  binding  statute  of  the  Catholic  Church  of  the  State,  by 
all  those  whom  it  concerns. 

**  This,  my  royal  approval  and  sanction,  I  give  in  virtue  of  my  sovereign 
rights,  and  without  prejudice  to  these  rights,  as  well  as  to  all  my  subjects 
of  the  Evangelical  Church  of  the  State. 

"  Accordingly,  this  Bull  is  to  be  printed  in  the  Collection  of  Laws,  and 
the  Ministry  of  Ecclesiastical  Laws  is  to  take  care  of  its  execution. 

"(Signed)        Frederic  William. 
"  To  the  State  Chancellor,  Prince  von  Hardenberg." 
—Pari.  Papers,  1861,  p.  169. 

The  relations  between  Prussia  and  the  Pop©  are  still  in  an 
unsettled  condition.  For  the  history  of  this  subject,  since  1873, 
the  following  authorities  should  be  consulted:  Die  Pteussischen 
Kirchengesetze,  for  the  years  1873, 1874, 1876, 1876.  1878, 1880;  with  the 
Commentary  of  Dr,  P,  HinschiuSf  published  at  Berlin  and  Leipzig. 
These  laws  go  by  the  name  of  the  "  Falk  Laws,"  having  been  introduced 
into  t  he  Prussian  Parliament  by  the  "  Kultus-Minister,"  Dr.  Falk.  There  is 
only  one  law  amongst  these  that  applies  to  the  whole  of  the  German 
Empire ;  all  the  otbers  are  merely  Prussian.     See  also :  Jahrhuch  fur 
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The  Bulla  circumscriptwnis  for  Hanover  bore  date 
March  26,  1824,  and  begins,  ^^  Imperio  Bomanorum  Ponti- 
"  ficium ; "  it  recites  that  Pius   VII.  had  considered   the 


Oesetzgdmng  und  Verwaltung  des  Deutichen  Rekhs;  Annual  Reffitter, 

1872,  pp.  246-7 ;  1873,  pp.  193-6 ;  1874,  pp.  225-9. 

In  1873  a  correspondence  took  place  between  William,  King  of  Prussia, 
who  had  become  the  Emperor  of  Germany,  and  the  Pope.    On  August  7, 

1873,  the  Pope,  Pius  IX.,  wrote  to  the  Emperor  as  follows : — 

"Your  Majesty, — ^The  measures  which  have  been  adopted  by  your 
Majesty *8  Government  for  some  time  past  all  aim  more  and  more  at  the 
destruction  of  Catholicism.  When  I  seriously  ponder  over  the  causes 
which  may  have  led  to  these  very  hard  measures,  I  confess  that  I  am 
unable  to  discover  any  reasons  for  such  a  course.  On  the  other  hand,  I 
am  informed  that  your  Majesty  does  not  countenance  the  proceedings  of 
your  Government,  and  does  not  approve  the  harshness  of  the  measures 
adopted  against  the  Catholic  religion.  If,  then,  it  be  true  that  your 
Majesty  does  not  approve  thereof—  and  the  letters  which  your  August 
Majesty  has  addressed  to  me  formerly  might  sufficiently  demonstrate  that 
you  cannot  approve  that  which  is  now  occurring — if,  I  say,  your  Majesty 
does  not  approve  of  your  Government  continuing  in  the  path  it  has  chosen 
of  further  extending  its  rigorous  measures  against  the  religion  of  Jesus 
Christ,  whereby  the  latter  is  most  injuriously  affected — ^will  your 
Majesty,  then,  not  become  convinced  that  these  measures  have  no  other 
effect  than  that  of  undermining  your  Majesty's  own  throne  P  I  speak 
with  frankness,  for  my  banner  is  truth ;  I  speci  in  order  to  fulfil  one  of 
my  duties,  which  consists  in  telling  the  truth  to  all,  even  to  those  who  are 
not  Catholics — for  every  one  who  has  been  baptized  belongs  in  some  way 
or  other — which  to  define  more  precisely  would  be  here  out  of  place- 
belongs,  I  say,  to  the  Pope.  I  cherish  the  conviction  that  your  Majesty 
will  receive  my  observations  with  your  usual  goodness,  and  will  adopt  the 
measures  necessary  in  the  present  case.  While  offering  to  your  Most 
Gracious  Majesty  the  expression  of  my  devotion  and  esteem,  I  pray  to 
God  that  He  may  enfold  your  Majesty  and  myself  in  one  and  the  same 
bond  of  mercy. 

**  (Signed)  Pio." 

On  September  3  the  Emperor  replied  as  follows : — 

"I  am  glad  that  your  Holiness  has,  as  in  former  times,  done  me  the 
honour  to  write  to  me.  I  rejoice  the  more  at  this,  since  an  opportunity 
is  thereby  afforded  me  of  correcting  errors  which,  as  appears  from  the 
contents  of  the  letter  of  your  Holiness  of  August  7,  must  have  occurred 
in  the  communications  you  have  received  relative  to  German  affairs,  if 
the  reports  which  are  made  to  your  Holiness,  respecting  German  questions 
only,  stated  tlie  supposition  that  my  Government  enters  upon  a  path  of 
which  I  do  not  approve. 

'*  According  to  the  constitution  of  my  States,  such  a  case  cannot  happen^ 
since  the  laws  and  Government  measures  in  Prussia  require  my  coDsent 
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matter,  and  proceeds,  *'  re  propterea  collata  cum  Serenissimo 
"  Georgio  Quarto  regnorum  Magn®  Britannise  et  Hiberniae 
"  unitorum  necnon  Hamioverse  Rege,"  &c.     This  Bull  was 


as  soveroign.  To  my  deep  sorrow^  a  portion  of  my  Catholic  subjects  have 
organised  for  the  past  two  years  a  political  party,  which  endeavours  to 
disturb;  by  intrigues  hostile  to  the  State,  the  religious  peace  which  has 
existed  in  Prussia  for  centuries.  Leading  Catholic  priests  have  unfor- 
tunately not  only  approved  this  movement,  but  joined  in  it  to  the  extent 
of  open  revolt  against  existing  laws.  It  will  not  have  escaped  the  obser- 
vation of  your  Holiness  that  similar  indications  manifest  themselves  at 
the  present  time  in  several  European  and  some  trans- Atlantic  States.  It 
is  not  my  mission  to  investigate  the  causes  by  which  the  clergy  and  the 
faithful  of  one  of  the  Christian  denominations  can  be  induced  actively  to 
assist  the  enemies  of  all  law ;  but  it  certainly  is  my  mission  to  protect 
internal  peace,  and  preserve  the  authority  of  the  laws  in  the  States  whose 
government  has  been  entrusted  to  me  by  Qod.  I  am  conscious  that  I 
owe  hereafter  an  account  of  the  accomplishment  of  this  my  kingly  duty. 
I  shall  maintain  law  and  order  in  my  States  against  all  attacks,  as  long  as 
Qod  gives  me  the  power ;  I  am  in  duty  bound  to  do  it  as  a  Christian 
monarch,  even  when,  to  my  sorrow,  I  have  to  fulfil  this  royal  duty  against 
servants  of  a  Church  which,  I  suppose,  acknowledges  no  less  than  the 
Evangelical  Church  that  the  commandment  of  obedience  to  secular  autho- 
rity is  an  emanation  of  the  revealed  will  of  God.  Many  of  the  priests  in 
Prussia  subject  to  your  Holiness  disown,  to  my  regret,  the  Christian 
doctrine  in  this  respect,  and  place  my  Government  under  the  necessity, 
supported  by  the  great  majority  of  my  loyal  Catholic  and  Evangelical 
subjects,  of  extorting  obedience  to  the  law  by  worldly  means.  I  willingly 
entertain  the  hope  that  your  Holiness,  upon  being  informed  of  the  true 
position  of  affairs,  will  use  your  authority  to  put  an  end  to  the  agitation, 
carried  on  amidst  deplorable  distortion  of  the  truth  and  abuse  of  priestly 
authority.  The  religion  of  Jesus  Christ  has,  as  I  attest  to  your  Holiness 
before  God,  nothing  to  do  with  these  intrigues,  any  more  than  has  truth, 
to  whose  banner,  invoked  by  your  Holiness,  I  unreservedly  subscribe. 
There  is  one  more  expression  in  the  letter  of  your  Holiness  which  I  cannot 
pass  over  without  contradiction,  although  it  is  not  based  upon  the  previous 
information  but  upon  the  belief  of  your  Holiness — namely,  the  expression 
that  everyone  that  has  received  baptism  belongs  to  the  Pope.  The 
Evangelical  creed,  which,  as  must  be  known  to  your  Holiness,  I,  like  my 
ancestors  and  the  majority  of  my  subjects,  profess,  does  not  permit  us  to 
accept  in  our  relations  to  God  any  other  mediator  than  our  Lord  Jesus 
Christ.  The  difference  of  belief  does  not  prevent  me  living  in  peace  with 
those  who  do  not  share  mine,  and  offering  your  Holiness  the  expression 
of  my  personal  devotion  and  esteem,  I,  &c. 

(Signed)        "  William." 
—Annual  Register,  1873,  pp.  103-5. 

VOL.  II,  I  I 
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ratified   by  a  royal  sanction  of  George  IV.,  dated  from 
Carlton  House  in  England  (A). 

CCCXCV.  According  to  the  Law  of  Hanover  (i),  all 
Bulls  and  Briefs  required  the  Royal  placet^  unless  they 
related  solely  to  spiritual  matters,  and  if  they  did  they  were 
to  be  brought  under  the  supervision  of  the  King.  The 
Soman  Catholic  Bishops  of  Hanover  took  a  very  stringent 
oath  of  fidelity  to  the  Crown  (J). 


(A)  Pari.  Papers,  1861,  pp.  00-102. 

See  Appendices  to  JEichhom  and  PhiUipps  for  the  BuIL 

(t)  Pari.  Papers,  1851,  p.  89. 

(J)  **  PORM  OF  OATH  OP  ALLEGIANCE  TO  BE  TAXEST  BT  BOVAN  CATHOLIC 

BISHOPS  IN  HANOYSB. 

"I,  N.N.,  Bishop  of  Hildesbeim  and  Administrator  of  Osnabnick, 
swear,  &c.  &c.y  on  oath  before   the  Almighty  and  All-knowing  God, 
that,  after  haying  been  promoted  to  the  dignity  of  Bishop  of  Hildesheim 
and  nominated  Administrator  of  the  Diocese  of  Osnabriick,  I  will  be  true, 
devoted,  obedient,  and  subject  to  his  Majesty,  Ernest  Angnstos  King  of 
Hanover,  Royal  Prince  of  Great  Britain  and  Ireland,  Duke  of  Cumberluidy 
Duke  of  Brunswick  and  Luneburg,  &c.,  my  most  gracious  King  and  Ruler 
of  the  land,  and  to  his  illustrious  legal  successors  in  the  Government.     I 
will  promote  to  the  best  of  my  power,  in  the  practical  circle  allotted  to 
me,  what  may  advantage  his  Majesty  and  the  common  welfare  (avoiding 
injury  and  disadvantage) ;  and  truly  and  conscientiously  attend  to  my 
episcopal  olHce,  and  my  episcopal  administration.    I  will  take  pains  to 
lead  a  worthy  and  irreproachable  life,  and  most  zealously  will,  above  all, 
be  anxious  that  Christian  knowledge  and  true  piety,  joined  with  reverence 
towards  the  head  of  the  State  and  love  to  the  fatherland,  shall  take  deep 
root  and  blossom  with  vigour  in  tlie  ecclesiastics  and  laymen  entrusted  to 
my  direction,  and  especially  also  in  the  growing  youth,    I  will  therefore 
not  suffer  or  allow  that  priesta  or  other  ecclesiastics  under  my  control 
shall  teach  or  act  in  a  contrary'  sense  or  spirit,  or  otherwise,  by  word  or 
deed,  lead  astray  the  fidelity  of  the  subjects,  and  their  loyalty  to  their 
King  and  fatherland ;    and  should   I  get  knowledge  that  anywhere, 
within  or  without  my  diocese,  anything  should  be  intended  which  could 
threaten  with  danger  his  Majesty  the  King,  his  dignity  and  rights,  aa 
well  as  the  security,  peace,  and  welfare  of  the  State,  I  will  make  imme- 
diately a  faithful  report  thereof.     At  the  same  time  I  declare  hereby  that 
I  thoroughly  understand,  and  will  cause  to  be  understood,  the  oath  which 
I  have  to  tender  to  his  Holiness  the  Pope,  as  Head  of  the  Catholic 
Church,  before  entering  my  office,  and  especially  the  clause  in  this  oath 
which  purports, '  Hsec  omnia  et  singula  et  inviolabilius  observaboi  quo 
certior  sum,  nihil  in  illis  conlineri,  quod  juramento  fidelitatis  meae  erga 
Regem  Hannoverio)  ej usque  ad  thronum  successores  debitce  adversari 


ROME  AND   GERMAN   PROTESTANT   STATES.        483 

CCCXCVI.  The  relations  of  the  Papal  See  with  the 
Provinces  of  the  Upper  Rhine  have  been  less  easily  arranged. 

On  March  24,  1818  (A),  Wiirtemberg,  Baden,  the  two 
Hesses,  Mecklenburg,  Nassau,  Oldenburg,  the  Grahd- 
Ducal  and  Ducal  Houses  of  Saxe,  Lubeck,  Bremen,  Frank- 
fort, and  Hamburg,  put  forth  a  Latin  declaration,  which 
they  subsequently  denominated  ^^  Magna  Charta  Libertatis 
"  Ecclesiae  Catholica^  Romanas,"  founded  upon  the  principles 
of  the  German  Princes'  Concordat  of  1446,  upon  the  reso- 
lutions of  the  Archbishops  at  Ems  {die  Emser  Punktation) 
and  the  Austrian  constitution  of  the  Church  under  Joseph  II. 

This  declaration  was  resisted  and  replied  to  by  the  Pope, 
who  subsequently,  in  August  1821,  promulgated  a  ^^  Bulla 
"  circumscriptionis  Dicecesium  Provincise  Ecclesiasticse  supe- 
"  rioris  Ilheni,"in  which  he  recited  that  the  Sovereigns  of  the 
territories  above  mentioned  had  sent  ambassadors  to  Rome 
to  arrange  matters  respecting  the  foundation  and  dotation  of 
certain  Bishoprics ;  "  ast  cum  res  omnes  ecclesiasticse,  de 
^^  quibus  actum  fuit,  conciliari  minime  potuerint."  His 
Holiness  was  therefore  compelled  to  make  ecclesiastical 
arrangements  for  the  faithful  in  these  countries,  in  the  hope 
that  the  rulers  of  them  would  be  brought  to  a  better  mind. 
This  bull  begins,  ^^Provida  solersque^'* 

The  Sovereigns  of  the  provinces  replied  by  a  "  Kirchen-- 
pragmatik!^  in  which  the  former  resolutions  were  embodied. 

On   April    11,  1827,  the  Pope  promulgated  a  "Bulla 

erectionis  Dioecesium  ProvinciiB  Ecclesiastic®  Superioris 
**  Rheni,"  beginning,  "  Ad  dominici  gregis  custodiam  "  (/). 


po8sit ; '  that  I  do  not  consider  myself  in  any  other  sense,  hy  this  said 
oath  of  consecration,  bound  to  an  act  or  omission  of  any  kind  which 
would  be  against  my  duty  as  a  subject,  and  the  oath  of  allegiance,  devo- 
tion,  and  subjection  which  I  have  tendered  to  his  Majesty  my  most 
gracious  King  and  Kuler  of  the  land.  All  this  I  swear,  vow,  and  declare, 
so  help  me  God,  and  ffis  holy  Word."-^i\w/.  Pftpert,  1861,  p.  103.   - 

(k)  PhilUpps,  iu.  620. 

(/)  See  Phtllipps,  Band  iii.  and  Eichhom,  ii.  App.  for  these  Bulls ;  and 
Pari.  Papers,  1861.  "  Further  Coirespondenoe,**  &c.,p,  2.  Heise'Cassel, 
Nassau,  &c. 

I  i2 
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In  this  instrument  the  Sovereigns  of  the  respective  terri- 
tories were  allowed  the  power  of  objecting  to  any  one  of 
the  candidates  for  the  episcopal  and  archiepiscopal  sees ;  and 
a  hope  was  expressed  that  they  would  be  benevolent 
towards  their  Catholic  subjects^  who  would  be  most  loyal  to 
them. 

CCCXCVII.  These  Bulls  were  finally  admitted  by  the 
respective  governments,  it  being  declared  ''  that  nothing 
"  therein  contained  shall  be  construed  or  considered  as  inter- 
*'  fering  with  the  rights  of  the  Sovereign,  opposed  to  the 
"  laws  and  ordinances  of  the  land,  the  archiepiscopal  and 
**  episcopal  privileges,  or  the  rights  of  the  Evangelical  Con- 
**  fession  and  Church  "  (m). 

Moreover,  on  January  30,  1830,  the  Governments  of 
the  States  to  which  these  Bulls  were  applicable,  promulgated 
^^  an  ordinance  relative  to  the  exercise  of  the  sovereign  right 
"  of  protection  and  superintendence  over  the  Catholic 
"  Church."  It  recited  the  Bulls,  and  proceeded :  "  now 
"  that,  in  consequence  of  the  agreement  made  {getroffenen 
*^  Abrede)  with  the  Boman  Court,  the  episcopal  sees  and 
"  Cathedral  Chapters  of  this  Church  province  are  entirely 
"  filled,  and  they  have  entered  upon  the  exercise  of  the 
"  authorities  connected  therewith,  we  are  induced,  in  con- 
"  currence  with  the  other  Governments  in  the  Upper  Bhine 
"  Province,  to  publish  and  make  known  the  following 
"  ordinances  for  the  maintenance  of  our  right  of  protection 
"  and  superintendence  over  the  Catholic  Church  in  our 
"  dominions." 

Then  follow  thirty-nine  Articles,  in  none  of  which  the 
Boman  See  is  mentioned,  except  in  the  fifth,  which  declares 
that  all  Boman  Bulls  and  Briefs  must  receive  the  sanction  of 
the  Sovereign,  and  that  Bulls  which  have  received  it  are  only 
binding  so  long  as  nothing  contrary  to  them  shall  have  been 
enacted  by  the  State :  that  the  sanction   of  the  State  is 


(m)  Phillipps,  ill.  532. 

ParL  Papers,  1851.    "  Further  Correspondence,''*  &c.,  p.  8. 
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necessary  not  only  for  present,  but  for  former  Papal  ordi- 
nances^ if  it  be  intended  to  use  them.  Otherwise  all  reference 
to  *^  foreign  "  authority  is  forbidden,  and  the  "  Metropolitan  " 
is  spoken  of  throughout  as  the  ecclesiastical  superior. 

By  Article  3 — "  Every  State  exercises  its  inalienable 
"  sovereign  right  of  protection  and  superintendence  (Majes- 
*'  tdtsrechte  des  Schutzes  und  der  Oberaufsicht)  over  the 
"  Church  to  its  full  extent" 

By  Article  8 — "  The  Metropolitan  constitution  is  re-esta- 
'^  blished  according  to  its  original  intention,  and  the  exercise 
*^  of  the  Metropolitan  rights  belonging  to  the  Archbishop 
are  imder  the  united  protection  of  the  collective  States.*' 
By  Article  10 — "  The  Church  disputes  {hirchliche  Streit- 
sachen)  of  Catholics  may  in  no  case  be  carried  out  of  the 
province,  or  hetore  foreign  judges ;  and  therefore,  in  their 
respect,  the  necessary  regulations  will  be  made." 
By  Article  15 — "  No  ecclesiastic  can  be  elected  Bishop 
*^  who  is  not  a  German  by  birth  and  a  citizen  of  the  State  in 
"  which  the  vacant  episcopal  see  is  situated,  or  of  one  of  the 
"  States  which  have  united  to  form  such  diocese." 

By  Article  16 — "  The  Bishop-elect  is  to  apply  to  the 
"  Superior  of  the  Church  for  information  immediately  after 
'*  the  election.  Prior  to  consecration  he  is  to  take  the  oaths 
"  of  fidelity  and  obedience,  in  his  quality  of  Bishop,  to  the 
"  Sovereign  of  the  country." 

By  Article  17 — '^  After  having  received  consecration, 
^^  the  Bishop  enters  into  full  exercise  of  the  rights  and  duties 
"  connected  with  the  episcopacy,  and  the  Governments  will 
"  not  suffer  him  to  be  impeded ;  on  the  contrary,  they  will 
"  effectually  protect  him." 

By  Article  22 — "  Taxes  or  rates,  of  whatever  kind  they 
*'  may  be,  or  by  whatever  names  they  may  be  called,  shall 
'^  not  be  raised  either  by  our  own  or  by  foreign  ecclesiastical 
•^  authorities." 

By  Article  33 — "  No  ecclesiastic  can  accept  any  digni- 
ties, pensions,  decorations,  or  titles  from  foreigners  without 
the  consent  of  his  Sovereign." 
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By  Article  34 — ^'^  Every  ecclesiastic^  before  he  receives  the 
^*  Church  ordination,  shall  take  the  oath  of  fidelity  to  the  Head 
'^  of  the  State,  and  swear  canonical  obedience  to  the  Bishop." 

By  Article  36 — "  The  ecclesiastics  as  well  as  the  laity 
"  have  the  right  of  appeal  to  the  State  authorities,  whenever 
^^  an  abuse  of  the  ecclesiastical  authorities  takes  place  against 
«  them.*' 

CCCXC  VIII.  The  object  of  these  regulations  is  mani- 
festly to  form  a  national  Catholic  Church. 

The  Pope  remonstrated  in  a  letter  directed  to  the  Arch- 
bishops of  the  provinces,  beginning  "  Pervenerat  non  ita,^^ 
complaining  of  ecclesiastical  assent  having  been  given  to 
many  of  the  provisions,  and  of  a  breach  of  the  alleged  con- 
vention between  the  Princes  and  the  Boman  See.  The  Bishops 
of  the  Upper  Bhine  more  lately  demanded  a  repeal  of  many 
secular  provisions  concerning  the  Church,  and  claimed  a 
right  of  free  communication  with  Bome  (n). 

In  Baden  laborious  negotiations  for  three  or  four  years 
preceded  the  Concordat  of  1858,  which,  when  at  last  com- 
pleted, excited  much  discontent  in  the  country  (o). 

CCCXCIX.  Saxony  presents  the  solitary  instance  of  a 
Boman  Catholic  Sovereign  over  a  Lutheran  people — a  state 
of  things  exactly  reversed  in  Belgium  during  the  reign  of 
Leopold  L 

CCCC.  In  the  fifteenth  century  the  Prince  and  the  people 
of  Saxony  embraced  the  Evangelical  Protestant  religion  (p). 

The  provisions  of  the  Treaty  of  Passau  (1552),  of  the 
Peace  of  Augsburg  (1555),  and  of  the  additional  articles  to 
the  Treaty  of  Westphalia,  were  strictly  applied  to  Saxony. 

During  the  existence  of  the  Imperial  Diet,  Saxony  was 
President  of  the  **  Corpus  Evangelicorum,"  the  politically- 
recognised  part  of  the  Imperial  Bepresentation. 


(n)  PhillippSf  Band  iii.  App. 

Pari,  Papertf  1861.     "  Farther  Correspondence,^^ 

Gazette  de  Ilanau,  1861  (before  June). 

(o)  Ann.  des  D.  M.  1868-69,  p.  268. 

(p)  Pari  Papers,  1861,  p.  223. 
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Upper  Lusatia  was  acquired  by  the  Electoral  House  of 
Saxony  in  1635,  at  the  Peace  of  Prague.  In  this  province 
the  Roman  Catholic  Religion  prevailed,  and  the  preserva- 
tion of  its  rights  was  confirmed  by  the  Elector. 

Augustus  the  Strong  acquired  the  Crown  of  Poland,  and 
embraced  the  Roman  Catholic  Faith ;  but  he  secured  to  his 
country,  by  what  is  called  "  the  Reservation  "  (Reservalien), 
all  its  religious  rights.  Till  1697  the  Roman  Catholic  faith 
was  only  tolerated  in  Saxony. 

By  Article  V.  of  the  Treaty  of  Posen,  and  by  mandate 
of  February  16,  1807,  Roman  Catholics  and  Evangelicals 
were  placed  on  an  equality  as  to  their  religious  worship,  arid 
as  to  their  civil  and  political  rights.  But  the  relation  of  the 
Roman  Catholic  Church  to  the  State  and  its  fixed  govern- 
ment, were  established  by  a  law  promulgated  on  February 
19,  1829. 

This  law  gave  an  organic  construction  to  the  Roman 
Catholic  Church  without  any  Concordat  from  the  Sec  of 
Rome. 

In  the  old  hereditary  dominions  there  is  an  Apostolic  Vica- 
riate, to  which  office  the  Pope  appoints  one  of  the  native 
clergy  proposed  to  him  by  the  King.  The  Apostolic  Vicar 
takes  an  oath  of  allegiance  to  the  King. 

In  Upper  Lusatia  the  episcopal  duties  are  performed  by 
the  Dean  at  Budissin  or  Bautzen ;  the  Dean  is  chosen  by 
the  Chapter  and  confirmed  by  the  King  (q). 

There  arc  no  bishoprics  iu  Saxony.  When  the  Pope 
makes  the  Apostolic  Vicar  or  the  Dean  a  Bishop,  it  is  in 
pnrtibus  infidelium. 

The  Placet  {r)  is  required  for  every  notification  of  the  Pope 
or  the  Apostolic  Vicar.     The  right  of  the  Placet  is  incident 


{q)  The  Apostolic  Vicar  and  the  Dean  are  generally  united  in  the  same 
person,  who  is  made  a  Bishop  in  pariibus.  lie  must  take  the  oath  of 
ohedience  to  the  Constitution  of  1631. 

(r)  The  exercise  of  the  royal  supremacy  (Jus  circa  sacra)  over  the 
Church  is  settled  by  the  Regulations  of  1837  and  1845. 


488  INTERNATIONAL  LAW. 

to  the  sovereignty  of  the  State^  whether  the  King  be  Roman 
Catholic  or  not. 

All  ecclesiastical  authorities  are  subject  to  the  Depart- 
ment of  Public  Instruction  {das  Ministerium  des  CuUus). 
Complaints  of  the  abuse  of  the  ecclesiastical  power  are 
brought  before  this  department  and  before  the  Cabinet. 

The  arrangements  entered  into  between  Wurtemberg  and 
the  Papal  See  were  the  Bulls  already  mentioned  of  Promda 
solersque  (August  16,  \S2\)y  Ad  dominici  gregU  custodiam 
(April  11,  1827). 

By  a  royal  Ordinance  of  January  30,  1830,  all  Papal 
Bulls  and  Briefs  must  obtain  the  royal  sanction,  and  no 
former  Bulls  can  be  put  in  force  without  it. 

A  Concordat  was  concluded  with  Wurtemberg  in  June 
1857,  which  gave  great  privileges  to  the  Wiirtcmberg 
Church.  But  the  ecclesiastics  of  Wurtemberg  remained 
subject  to  the  common  law,  and  the  attempt  to  procure  for 
them  an  exceptional  tribunal  failed.  The  Pope  submitted 
on  account  of  the  existing  condition  of  things  («). 

CCCCI.  In  Denmark  (t)  no  communication  since  the 
Beformation  has  taken  place  with  Home.  At  Copenhagen 
there  is  a  Boman  Catholic  chapel,  under  the  protection  of  the 
Austrian  Government,  who  are  bound  by  treaty  to  tolerate 
a  Protestant  chapel  at  Vienna. 

In  Sweden  and  Norway  {u)  there  is  no  arrangement  of  the 
nature  of  a  Concordat  subsisting  between  the  Crown  and 
Bome.  From  the  time  of  Charles  IX.  to  1780,  no  Boman 
Catholic  priest  could  legally  officiate  in  the  kingdom.  The 
Pope  obtained  toleration  for  the  Boman  Catholics  when 
Gustavus  III.  visited  Bome  in  1780. 

No  Papal  Bull  has  ever  been  published  in  these  dominions. 

CCCCII.  There  is  no  Concordat  existing  between  the 
Swiss  Confederation^  as  such,  and  the  Boman  See  {x).     The 


(8)  Ann.  des  D.  M.  1858-69,  p.  255. 

It)  Pari,  Papers,  1861,  p.  81.  (u)  Ibid,  p.  307. 

{x)  Pari  Papers,  1851,  p.  821. 
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Federal  Government  does  not  interfere  in  any  way  respect- 
ing the  appointment  of  Bishops^  or  the  promulgation  of  Bulls 
or  other  instruments  from  Rome.  These  matters  are  regu- 
lated by  the  authorities  of  the  respective  Cantons,  and  the 
arrangements  relating  to  them  are  of  various  kinds.  But 
although  no  uniform  rule  upon  these  matters  prevails  through- 
out Switzerland,  the  principle  of  requiring  the  sanction  of 
the  domestic  authority  in  all  cases  where  the  See  of  Rome 
directly  addresses  itself  to  the  subject  of  that  authority, 
appears  to  be  steadily  adhered  to. 

CCCCIII.  The  Bishops  in  the  Roman  Catholic  Cantons 
are  appointed  either  directly  by  the  Cantonal  authorities, 
or  subject  to  their  approbation,  and  the  publication  of  Papal 
Bulls  and  instruments  is  not  permitted  without  the  previous 
placet  of  the  Government  {y). 

CCCCIV.  There  was  a  formal  Convention  (z)  entered 
into  between  the  Pope  and  the  Canton  of  St.  Gall,  relative 
to  the  re-organisation  of  the  Bishopric  of  St.  Gall,  in  1845 
{a).  This  appears  to  be  the  only  instance  of  any  kind  of 
Concordat  between  the  Roman  See  and  any  of  the  Swiss 
Cantons.  After  this  Convention  a  Bull  was  issued  in  1847 
(^),  and  was  sanctioned  by  the  placet  of  the  Landamman 
and  Executive  Council  of  the  Canton  of  St.  Gall  in  an  act 
which  carefully  guarded  *'  the  sovereign  right  which  belongs 
**  to  the  State  in  reference  to  the  Catholic  body." 

In  1824  (c),  on  the  occasion  of  the  establishment  of  the 
double   Episcopal  See  of  Coire  and  Gall,  without  notice 

(y)  The  Valais  appears  to  be  the  only  exception  ;  in  it  Bulls,  &c.,  are 
published  without  the  placet  of  the  Goyernment. 

(s)  Pari.  Papers f  "  Further  Correspondence^  p.  61. 

(a)  See  p.  01,  ibid,  for  the  Bull  relative  to  this  bishopric,  beginning 
''  InstahiUs  rerum  humanarum  memorial' 

{h)  Ibid,  pp.  72,  73.  The  Act  of  the  State  of  St.  Qall.  "Der  Einganga 
erwahnten  Bulle,  welche  anfangt '  Instahilis '  u.s.w.,  wird  anmit  das  ob- 
rigkeitlichc  Plazet  ertheilt,*'  &c. 

^*  Genannte  Bulle  soil,  sowohl  in  ihrem  Urtexte  als  in  der  von  uns  aner- 
kannten  deutschen  Uebersetzung,  in  die  Sammlung  der  Gesetze  und 
Beschliisse  aufgenommen  werden.** 

((?)  Pari,  Papers,  1861,  **  Further  Correspondence,''  p.  74. 
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given  to  the  State,  or  its  consent  being  obtaihed,  the  Great 
Council  passed  a  resolution  refusing  to  recognise  the  nego- 
tiation sequestratiog  the  temporalities  of  the  Bishopric  of 
Coire,  and  declaring  to  the  Prince  Bishop  of  Coire  that  the 
State  considered  "  every  Bishop  of  Coire,  both  according  to 
legal  principles  and  special  agreements  with  the  Episcopal 
See,  and  the  existing  laws,  to  be,  in  every  temporal 
^^  respect,  as  much  dependent  upon  the  same  as  other 
"  Christian  Sovereigns  considered  their  Bishops  to  i^," 

In  1834  {d)  the  President  and  Great  Council  of  the 
Canton  of  Lucerne  put  forth  a  law  subjecting  to  the 
placet  of  the  State  "  Roman  Bulls,  Briefs,  and  other  cn- 
"  actments." 

In  1850,  the  Great  Council  of  the  Canton  of  the  Grisons 
promulgated  an  Ordinance  declaring,  among  other  things, 
^^  that  all  regulations  and  enactments  of  ecclesiastical 
*'  authorities  of  both  religions,  intended  to  reach  the  i)eoplc, 
directly  or  indirectly,  shall  be  submitted  to  the  inspection 
of  the  Executive,  prior  to  their  being  promulgated,  com- 
municated, executed,  or  applied  "  (e).  This  law  is  enforced 
by  the  penalties  of  fine  and  imprisonment. 

CCCC  V.  The  reorganisation  of  the  Bishopric  of  Basle  (/), 
1828-1830,  was  eflfected  upon  the  principle  of  "-Episcopal 
"  Concordats  "  and  "  Papal  Demarcation  Bulls,"  recognised 
by  special  "  State  sanctions  "  of  the  respective  Governments 
of  the  Cantons.  One  of  the  most  curious  instances  of  the 
jealousy  with  which  the  Swiss  have  regarded  whatever  was 
supposed  to  be  an  ecclesiastical  encroachment  upon  the 
civil  power,  is  to  be  found  in  the  address  of  the  old  Patrician 
Government  of  Fribourg  to  the  Bishop  of  Fribourg,  com- 
plaining of  the  publication  by  him  of  directions  concerning 
the  observance  of  Lent,  without  the  knowledge  or  consent  of 


(d)  Ibid,  p.  76.  (e)  Ibid.  p.  77. 

(/)  Ibid,  pp.  78, 163. 

See  especially  the  Historical  Memoir  (Vorrede),  p.  78;    traQf«lated, 
p.  163. 
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the  Government  (y).  The  language  in  which  the  Fribourg 
Government  enunciates  the  principle  on  which  it  relies  is 
remarkable:  *^I1  est  dans  la  nature  des  choses,  il  est  de 
"  I'essence  de  la  souverainet{?,  et  I'ordre  public  reclame  im- 
"  p^rieusement  que  tout  acte^  quelle  qu'en  soit  la  source  ou 
"  le  but,  ne  puisse  etre  publid  dans  un  Etat  sans  Tagr^ment 
"  de  Tautorite  souveraine.  Cette  rdgle,  si  intimement  li^e 
"  au  bicn  de  la  soci^t^,  a  ^tc  observde,  Votre  Grandeur  ne 
^^  saurait  Tignorer,  dans  les  Etats  les  plus  attaches  d.  la 
"  religion  catholique,  et  qui  par  consequent  respectaient  le 
"  plus  les  droits  de  TEglise." 

CCCCV  (a).  In  1872  (September,  October)  the  Pope 
erected  Geneva  into  a  Koman  Catholic  Bishopric  indepen* 
dently  of  the  existing  Bishopric  of  Lausanne,  and  appointed 
M.  Mermillod  Bishop,  without  any  consent  on  the  part  of 
the  State.  The  Civil  Power  refused  to  recognise  this  new 
Bishopric  and  forbade  M.  Mermillod  to  exercise  Episcopal 
functions,  or  even  to  discharge  the  duties  of  his  former  office 
as  cur{5,  in  Geneva  (A). 

CCCCV  (b).  The  new  and  preposterous  dogmata  pro- 
mulgated by  the  Vatican  Council  of  1870  caused  a  material 
secession  from  the  Roman  Church  in  Germany.  A  body  of 
Priests,  Theologians  and  simple  believers,  subsequently 
placed  under  the  supervision  of  a  duly  consecrated  Bishop, 
united  under  the  name  of  Old  Catholics  (Alt-Catholische) 
to  form  a  Church.  The  corporate  existence  of  this  religious 
community  has  been  recognised  by  the  Prussian  Govern- 
ment. This  old  catholic  body  is  described  by  a  very 
eminent  Divine  of  the  Church  of  England  as  (i) :  "  Catholic, 
"  yet  not  papal ;  episcopal,  with  no  shadow  of  doubt  or 
"  prejudice  resting  on  the  validity  of  its  orders;  friendly 


(g)  Ibid.  p.  228.  (A)  Ann.  Reg.  1872,  p.  270. 

{%)  Ann.  Reg.  1873,  p.  102. 

Report  of  the  Proceedings  of  the  Reunion  Conference  at  Bonn,  1876, 
7cith  a  Preface  by  Dr.  Liddon,  p.  xxv. 
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*^  with  the  orthodox  East,  vet  free  from  the  Btifihess  and 
*'  one-sidedne88  of  an  isolated  tradition ;  sympathising  with 
*'  all  that  is  thorough  and  honest  in  the  critical  methods  of 
"  Protestant  Grermany,  yet  holding  on  firmly  and  strenuously 
"  to  the  Faith  of  Antiquity.^ 
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CHAPTER  IX. 

• 

THE  INTERNATIONAL  RELATIONS  OF  THE  PAPACT  WITH 
STATES  IN  WHICH  A  BRANCH  OF  THE  CATHOLIC 
CHURCH,  NOT  IN  COMMUNICATION  WITH  ROME^  IS 
ESTABLISHED. 

CCCCVI.  We  have  now  to  consider  the  relations  of  the 
Papacy  with  those  States  in  which  a  branch  of  the  Catholic 
Church  is  established  {a).  These  Catholic  Churches 
are  distinguished  from  Roman  Catholic  Churches  by  not 
acknowledging  the  Pope  as  their  spiritual  chief,  and 
from  merely  Protestant  Churches  by  their  Episcopate ;  or, 
as  it  is  clearly  said  by  Fortalis^  "  Toutes  les  communions 
"  protestantes  s'accordent  sur  certains  principes.  Elles 
"  n'^admettent  aucune  hierarclde  entre  lespasteurs  "  (i).  The 
established  Catholic  Churches  not  in  communion  with  Rome 
are  two : 

1.  The  Greek  Church. 

2.  The  English  Churchy  and,  as  connected  with  it. 

The  English  Church  in  the  Colonies^  the  Episcopalian 
Churches  of  Scotland  and  of  Ireland^  and  the  North  Americaii 
Church,  These  are  not  established^  in  the  sense  of  being 
endowed  by  the  State. 

CCCCVII.  It  does  not  lie  within  the  province  of  this 
work  to  dwell  upon  the  history  of  that  great  schism  between 
the  Greek  and  Latin  Churches  which  made  the  first  external 
rent  in  the  seamless  robe  of  the  Church. 

(a)  Pari.  Papers,  1810,  p.  264.    Ibid.  1851,  p.  173. 

(b)  Rapport  du  VicanUe  Portalis  sur  les  Articles  crganiques  des  Cultes 
protestants, 

Discoiirs,  etc.f  sur  le  Concordat  de  1801,  pa)'  le  Vicotnte  Portalis  (Paris : 
1845),  p.  106. 
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The  Greek  branch  of  the  Catholic  Church  is  said  to 
number  eighty  millions  of  worshippers.  It  is  established  in 
Russia^  Greece,  Roumania,  Servia,  Montenegro,  and  in  parts 
of  the  Ottoman  Empire,  In  all  these  countries  the  Koman 
See  fosters  a  separate  communion. 

CCCCVIII.  Russia  has  no  Concordat  with  the  Pope, 
but  certain  articles  were  agreed  upon  in  1847,  between  them, 
which  regulate  the  appointment  of  Roman  Catholic  prelates. 
They  are  nominated  by  the  Emperor,  who   communicates 
his  choice  confidentially  to  the  Pope,  who,  if  he  entertain 
no  objection  to  it,  canonically  institutes  the  imperial  nominee. 
But  all  direct  communication  between  the  Pope  and  the 
Boman  clergy  in  Bussia  is  interdicted ;  the  only  channels 
through   which  it  is  allowed  to   be   carried  on  being  the 
Bussiau  mission  at  Bome  and  the  Department  of  Foreign 
Aifairs  at  St.  Petersburg.     This  department  and  that  of 
Foreign  Worship  (which  is  under  the  jurisdiction  of  the 
Minister  of  the  Interior),  examine  every  instrument  emanat- 
ing from  Bome  before  it  can  be  delivered  to  the  clergy  of 
that  see. 

The  present  practice  of  the  Bussian  Government  is  to 
decline  the  reception  of  any  Nuncios  or  Papal  Legates  at 
St.  Petersburg,  except  such  as  are  sent  on  special  missions. 
In  Poland  the  Pope,  in  1858,  vainly  endeavoured  to 
negotiate  a  Concordat  for  the  Boman  Church  in  Poland 
with  the  Emperor  of  Bussia. 

In  the  Diocese  of  Chelin  and  other  dioceses  the  Clergy  of 
the  United  Greek  Church  became  merged  in  the  Orthodox 
Greek  Church  (c). 

CCCCIX.  No  Concordat,  or  arrangement  in  any  way 
equivalent  or  analogous  to  it,  subsists  between  the  Sublime 
Porte  and  Bome.  The  Boman  Vicar  Apostolic  resident 
at  Constantinople  is  not  recognised  by  the  Turkish  Govern- 
ment. 

The  Boman  Bishops  are  either  appointed  or  confirmed 


(c)  Ann,  dea  2>.  M,  1868,  p.  267. 
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by  the  Pope,  and  Papal  instruments^  are  transmitted  to  them 
from  Rome,  either  directly  or  through  the  imrecognised 
Vicar  Apostolic ;  but  no  Papal  Brief  can  be  legally  enforced, 
and  the  Pope  appears  to  connive  at  the  exercise  of  spiritual 
authority  by  the  Roman  communities  in  Turkey,  but  to  re- 
serve to  himself  the  right  of  interference  (rf). 

CCCCX,  The  relations  of  the  National  Church  of  Greece 
vnih  the  Patriarchate  of  Constantinople  will  be  mentioned 
in  the  next  chapter. 

Between  the  Kingdom  of  Greece  and  the  See  of  Rome 
there  exists  no  Concordat,  or  equivalent  arrangement. 

The  Latin  population  appears  to  be  diminishing,  though 
in  some  of  the  islands,  inhabited  by  the  descendants  of  the 
old  Venetian  and  French  settlers,  the  Latin  Bishops  exist 
in  a  number  at  present  disproportioned  to  their  congrega- 
tions. 

The  Pope  directly  appoints  Bishops  of  the  Latin  Church, 
who  apply  to  the  Minister  of  State  for  their  exequatur,  which, 
it  appears,  has  never  been  refused. 

The  Pope  does  not  appear  to  be  compelled  to  nominate 
natives  to  the  Latin  sees,  though  the  existing  Latin  Bishops 
are  natives. 

The  reception  and  publication  of  Papal  instruments  is  not 
forbidden  by  any  law,  but,  as  a  matter  of  fact,  communica- 
tions from  Rome  are  carried  on  through  the  medium  of  a 
private  correspondence. 

The  Latin  Church  founds  its  rights  on  long  custom  and 
enjoyment  guaranteed  at  the  Revolution,  which  guarantee 
was  recognised  by  the  National  Assembly  in  1843,  at  the 
period  of  the  formation  of  the  Constitution. 

The  Bishops  are  required  to  take  the  oath  of  allegiance  to 
the  King,  and  of  fidelity  to  the  Constitution. 


(d)  '*  The  appointment  of  Biahops,"  writes  Sir  Stratford  Canning,  •'  is 
at  once  a  matter  of  conflicting  pretensions,  and  of  mutual  though  tacit 
compromise  between  the  Court  of  Rome  and  the  several  Roman  Oatholk 
commtmities,^^ — Pari,  PaperB,  1861,  p.  323. 
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CCCCXI.  The  history  of  the  relations  of  the  Roman  See 
with  England^  since  the  Reformation,  is  without  parallel  in 
the  annals  of  the  world. 

Before  the  Reformation^  these  relations  of  England  with 
Rome  were  not  unlike  those  which  subsisted  between  the 
Papacy  and  other  considerable  independent  kingdoms. 

In  the  history  of  ho  kingdom  is  the  independence  of  the 
national  Church  written  with  a  firmer  character  than  in  that 
of  England,  in  the  statutes  of  the  Realm,  the  decisions  of 
judicial  tribunals,  and  the  debates  of  Parliament. 

The  Constitutions  of  Clarendon,  in  Henry  II. 's  reign 
(a.d.  1164),  though  directly  aimed  at  the  repression  of  the 
inordinate  claims  and  privileges  of  the  national  Church,  were, 
no  doubt,  indirectly  *^  calculated,"  as  Hume  observes,  "  to 
"  establish  the  independency  of  England  on  the  Papacy  ;  " 
and  therefore,  when  the  King  Rought  Pope  Alexander's 
ratification  of  them,  that  Pontiff  annulled  and  rejected  all 
but  six  out  of  the  sixteen  memorable  articles.  The  resist- 
ance of  Becket,  and  still  more  the  general  feeling  excited 
by  the  wicked  and  impolitic  murder  of  that  prelate,  pro- 
cured the  practical  abrogation  of  the  articles  objected  to, 
by  the  enactments  of  Edward  I.  {e)  and  III.,  of  Richard  II., 
of  Henry  IV.  and  V.,  and  of  Edward  IV. 

CCCCXII.  In  the  severe  penalties  attached  to  the  statutes 
of  Provisors  SLndPrcemunire  may  be  read  the  steady  deter- 
mination of  the  English  people  to  maintain  an  independent 
national  Church,  and  to  resist  the  ultramontane  doctrines 
which  had  taken  root  in  other  countries. 

The  Statute  of  Provisors  (25  Ed.  III.  st.  4,  a.d.  1350) 
recites  that "  the  Holy  Church  of  England  "  was  founded 
in  the  "  estate  of  prelacy  within  the  realm  of  England  " 
by  the  King  and  nobles  of  England,  and  forbids  the 
prevalent  abuses  of  the  Pope's  bestowing  benefices  upon 
aliensy  "  benefices  of  England  which  be  of  the  advowry  of 

the  people  of  Holy  Church,"  the  reservation  of  first-fruits 
(«)  See  the  provisionB  of  the  Parliament  at  Oarlisle,  a.i).  1307. 
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to  the  Pope,  and  the  provision  or  reservation  of  benefices 
to  Rome.  By  38  Ed.  III.  st.  2.(a.d.  1363),  persons  receiv- 
ing citations  from  Rome  in  Courts  pertaining  to  the  King, 
&c.,  are  liable  to  the  penalty  of  25  Ed.  III.  st  5.  c.  22(f). 
The  Statute  (a.d.  1392)  16   Richard  11.  c.  5,  renders 


(/)  38  Ed.  III.  St.  2,  A.D.  1363. 

"  Pramunire  for  suing  in  a  foreign  realm,  or  impeaching  of  judgment 
given." 

Pratnunire,  so  called  from  the  words  of  the  writ : — "  Rex  vice  comiti," 
&c.,  "  pramunv'e  facias  prsefectum  A.B.  quod  tunc  sit  coram  nobis." 

25  Ed.  III.  St.  5,  c.  22,  a.d.  1361.    Against  Provisors.    Now  repealed. 

There  are  various  statutes  of  Richard  II.  against  giving  benefices  to 
aliens,  or  allowing  aliens  to  purchase  or  convey  benefices,  viz. : — 

13  Rich.  II.  St.  2,  c.  2,  is  a  confirmation  of  the  statute  of  25  Ed.  III. 
St.  4.    See  too  c.  3. 

16  Rich.  II.  c.  5,  A.D.  1302,  made  it  Pramunire  to  purchase  Bulls  or 
other  instiruments  from  Rome. 

This  statute  was  called  by  the  Pope  execrabile  statutum,  and  the  pasdng 
of  it  fcedum  et  turpe  /acinus. — Buim'8  Ecclesiastical  Law,  II.  36  (ed. 
Phillimore).    See  also,  generally,  as  to  Papal  authority — 

2  Hen.  IV.  c.  3,  a.d.  1400. 

3  Hen.  V.  st.  2,  c.  4,  a.d.  1415. 

32  Hen.  VI.  c.  1  (Ireland),  a.d.  1454.    All  statutes  against  Provisors 

in  England  and  Ireland  to  be  kept  in  force. 
7  Ed.  IV.  c.  2  (Ireland),  a.d.  1407.    Against  Bulls  from  Rome. 
2  Ed.  IV.  c.  3. 
10  Hen.  VIII.  c.  5.    An  Act  against  Provisors  to  Rome. 

23  Hen.  VIII.  c.  20.    An  Act  restraining  payment  of  Annates  to  the 

See  of  Rome,  a.d.  1531. 

24  Hen.  VIII.  c.  12,  a.d.  1532.    The  great  Statute  forbiddmg  Appeals 

to  Rome,  under  pain  of  Prtemunire, 

25  Hen.  VHI.  c.  19,  a.d.  1533.    Act  of  the  Submission  of  the  Clergy 

and  the  Restraint  of  Appeals. 

— c.  20.  Act  for  Non-payment  of  First-fruits  to  the  Bishop 

of  Rome. 

c.  21.    Concerning  Peter^pence  and  DispensatioDB. 


28  Hen.  VIII.  c.  13  (Ireland),  a.d.  1537.    An  Act  against  the  Autho- 
rity of  the  Bishop  of  Rome. 

c.  16,  A.D.  1530.    As  to  Dispensations  and  Licenses 

heretofore  obtained  from  the  See  of  Rome. 

c.  19  (Ireland),  a.d.  1537.    The  Act  of  Faculties. 


5  Eliz.  c.  1  and  13  Eliz.  c.  2  brought  the  maintaining  the  pre-eminence 
of  the  See  of  Rome  under  the  penalties  of  the  Statutes  of  Provisors  and 
PrcBmunire, 

VOL.   ir,  K  K 
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the  procuring  of  Bulls  from  Borne  liable  to  PrtBmunire,  and 
it  recites  a  variety  of  Papal  aggressions  upon  the  privileges 
of  the  Crown :  among  other  matters,  as  to  the  translation  of 
Bishops  out  of  the  realm,  or  from  one  bishopric  to  another 
within  the  realm,  and  the  carrying  of  treasure  out  of  the 
realm,  '^  and  so  the  realm,  destitute  as  well  of  counsel  as  of 
^^  substance,  to  the  final  destruction  of  the  said  realm,  and 
^^  so  the  Crown  of  England,  which  hath  been  so  free  at  all 
^^  times  that  it  hath  been  in  no  earthly  subjection,  but 
immediately  subject  to  God  in  all  things  touching  the 
regality  {la  regalie)  of  the  same  Crown,  and  to  none  other, 
should  be  submitted  to  the  Pope,  and  the  laws  and  statutes 
^^  of  the  realm  by  him  defeated  and  avoided  at  his  will,  in 
^^  perpetual  destruction  of  the  sovereignty  of  the  kingdom  of 
^^  the  E^ng  and  Lord,  his  crown,  his  royalty,  and  of  all 
"  his  realm,  which  God  defend." 

This  statute  before  the  ^Reformation,  and  the  subsequent 
enactment  of  24  Henry  YIII.,  c.  12,  and  the  famous  case 
of  Cawdry  {g\  may  be  said  to  contain  the  whole  Constitu- 
tional Law  of  England  upon  the  subject  of  the  usurpation 
of  the  Papal  See  upon  the  liberties  of  the  national  Church, 
and  in  regard  to  the  authority  and  privilege  of  the  English 
Crown. 

CCCCXIII.  It  would  be  diflScult  to  conceive  a  clearer 
or  more  dignified  exposition  of  the  law  upon  this  subject 
than  is  contained  in  the  prefatory  part  of  the  statute  of 
Henry  VIIL 

'*  Where  by  divers  sundry  old  authentick  histories  and 
chronicles,  it  is  manifestly  declared  and  expressed,  that 
this  realm  of  England  is  an  empire,  and  so  hath  been 
accepted  in  the  world,  governed  by  one  supreme  head  and 
King,  having  the  dignity  and  royal  estate  of  the  imperial 
"  crown  of  the  same ;  unto  whom  a  body  politic,  compact  of 
"  all  sorts  and  degrees  of  people,  divided  in  terms,  and  by 
^^  names  of  spirituality  and  temporalty,  been  bounden  and 


0)  6  Coke,  8. 


PAPAL  RELATIONS  WITH  ENGLAND.       499 

owen  to  bear  next  to  God  a  natural  and  humble  obedience ; 
he  being  also  instituted  and  furnished,  by  the  goodness  and 
sufferance  of  Almighty  God,  with  plenary,  whole,  and 
entire  power,  pre-eminence,  authority,  prerogative,  and 
jurisdiction  to  render  and  yield  justice  and  final  determi- 
nation to  all  manner  of  folk,  resiants,  or  subjects  within 
this  his  realm,  in  all  causes,  matters,  debates,  and  conten- 
tions, happening  to  occur,  insurge,  or  begin  within  the 
limits  thereof,  without  restraint  or  provocation  to  any 
foreign  princes  or  potentates  of  the  world;  the  body 
spiritual  whereof  having  power,  when  any  cause  of  the 
law  divine  happened  to  come  in  question,  or  of  spiritual 
learning,  then  it  was  declared,  interpreted,  and  shewed  by 
that  part  of  the  said  body  politic  called  the  spiritualty, 
now  being  usually  called  the  English  Church,  which 
always  hath  been  reputed,  and  also  found  of  that  sort, 
that  both  for  knowledge,  integrity,  and  sufficiency  of 
number  it  hath  been  always  thought,  and  is  also  at  this  hour 
sufficient  and  meet  of  itself,  without  the  intermeddling: 
of  any  exterior  person  or  persons,  to  declare  and  determine 
all  such  doubts,  and  to  administer  all  such  offices  and  duties 
as  to  their  rooms  spiritual  doth  appertain ;  for  the  due  admi- 
nistration whereof,  and  to  keep  them  from  corruption  and 
sinister  affection,  the  King's  most  noble  progenitors,  and 
the  antecessors  of  the  nobles  of  this  realm,  have  sufficiently 
endowed  the  said  Church,  both  with  honour  and  posses- 
sions ;  and  the  laws  temporal  for  trial  of  property  of 
lands  and  goods,  and  for  the  conservation  of  the  people  of 
this  realm  in  unity  and  peace,  without  rapine  or  spoil,  was 
and  yet  is  administered,  adjudged  and  executed  by  sundry 
judges  and  ministers  of  the  other  part  of  the  said  body 
politic,  called  the  temporalty ;  and  both  their  authorities 
and  jurisdictions  do  conjoin  together  in  the  due  adminis- 
tration of  justice,  the  one  to  help  the  other." 
CCCCXIV.  At  the  period  of  the  Eeformation,  the  na- 
tional Church  introduced  an  express  denial  of  the  authority 
of  the  Pope,  henceforth  called  in  all  public  acts  and  docu- 
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ments  the  Bishop  of  Rome,  into  her  articles  and  canons,  and 
an  acknowledgment  of  the  temporal  supremacy  of  the 
Cro^vn  over  the  Ecclesiastical  as  well  as  the  Civil  State. 

Henry  VIII.  (A)  was  excommunicated,  and  in  the  Bull 
his  subjects  were  commanded  to  renounce  their  alliance, 
and  the  nobles  were  ordered  "  sub  ejusdem  excommumca- 
"  tionis  ac  perditionis  bonorum  suorum  poenis,"  to  unite 
with  all  Christian  Princes  in  expelling  Henry  from  England. 
Elizabeth  (i)  was  excommunicated  in  pretty  similar  terms, 
but  not  until  twelve  years  after  her  accession.  In  answer 
to  a  request  from  the  Emperor  and  other  Roman  Catholic 
Princes  that  she  would  allow  the  Roman  Catholics  places  of 
worship,  she  replied  that  she  would  not  allow  them  to  keep 
up  a  distinct  communion,  alleging  her  reasons  in  these  re- 
markable words,  "  for  there  was  no  new  faith  propagated  in 
England:  no  religion  set  up  but  that  which  was  com- 
manded by  our  Saviour,  practised  by  the  primitive 
Church  (J),  and  unanimously  approved  by  the  fathers  of 
the  best  antiquity  "  (A).  The  Roman  Catholics,  both  in 
England  and  Ireland,  outwardly  conformed  to  the  services 
of  the  Church  for  about  ten  years  (/). 

Both  this  fact  and  the  ground  of  Queen  Elizabeth's  refusal 
are  remarkable,  and  not  without  their  bearing,  as  consider- 
ations of  International  Law,  upon  the  question  of  the  Papal 
aggression  in  England,  in  1851. 

CCCCXV.  As  the  Jesuits  pursued  their  machinations 

(It)  Domnatio  et  Excommunkafio  Henrici  VIIL  Regit  Anglia,  €Jutque 
faulommy  &c.  (edita  A.D.  1536  et  1 638).  This  is  printed  at  lenglii  in  the 
Appendix  to  the  BnUum  Fuimen,  or  the  Bull  of  Pope  Pius  V,  concerning 
the  Damnation,  Excommunication ,  and  Deposition  of  Queen  Elizabeth; 
and  the  Bull  of  Pope  Paul  III,  against  Henry  VIIL,  by  Thamai 
IBarloto],  Lord  Bishop  of  Lincoln,     (London  :  1681.) 

(t)  Accession,  a.d.  1668  ;  excommunication,  a.d.  1670. 

{j)  The  English  Church  has  always  held  the  doctrine  of  St.  Cyprian, 
''  Episcopatus  unus  est,  cujus  a  singulis  in  solidum  pars  tenetur.'* — De 
Unitate  Ecdes,  (London),  641. 

(k)  CoUier's  Eccles,  Hist,  of  Great  Britain,  Tol.  yi.  pp.  263,  264 ;  vide 
ante,  p.  866,  note  (g), 

(/)  CoUiei's  Eccles,  Hist.  vol.  vi.  p.  264. 
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against  Elizabeth,  she  had  recourse,  by  way  of  defence,  to  the 
severest  statutes  against  the  Papal  power,  enacting  that  the 
attributing  by  act  or  speech  any  such  authority  or  jurisdic- 
tion to  the  Bishop  of  Kome  as  he  had  heretofore  claimed 
should  be  punishable  with  PrcBmunire, 

CCCCXVI.  In  the  year  1827,  long  after  the  Pope  had 
been  restored  to  the  Vatican,  in  great  measure  through 
British  money  and  British  arms,  this  statute  of  Elizabeth  was 
held  by  the  law  officers  of  the  Crown  to  be  still  in  force,  and 
actually  to  prevent  Mr.  Canning  (then  Secretary  for  Foreign 
Affairs)  from  replying  to  a  letter  sent  to  him  by  the  Pope 
announcing  his  succession  to  the  Pontificate  (m).  From  the 
reign  of  Elizabeth  till  the  recent  Act  of  Victoria,  all  legal 
channels  of  communication — we  pass  by  the  illegal  exception 
of  James  II. 's  reign — between  Great  Britain  and  the  See 
of  Rome  were  closed, — a  fact  in  history  almost  incredible 
when  it  is  remembered  how  large  was  the  number  of  Roman 
Catholics  in  Ireland  alone  (n). 

CCCCXVII.  William  III.  introduced  that  barbarous 
code  of  persecuting  laws  against  the  Roman  Catholics  which 
disgraced  the  statute-book  of  this  country  until  the  reign  of 
George  III. ;  which  made  Ireland,  according  to  Mr.  Burke's 
expression,  "  full  of  i)enalties  and  full  of  Papists"  (o);  and 
which  as  entirely  failed  in  its  object  of  eradicating  Papacy 
as  the  Inquisition  had  failed  in  destroying  Protestantism. 

Since  the  alterations  which  the  law  has  undergone  during 
the  reign  of  the  present  Sovereign,  it  is  questionable  whether 
any  civil  penalty  attaches  to  the  acknowledgment  of  the 
Pope. 


(jn)  Mr,  Cannintjs  speech  on  the  Roman  Catholic  question,  March  G, 
1827. 

(n)  In  Colliers  Ecclen.  History,  vol.  ix.  p.  366,  will  be  found  Paul  V/s 
Brief  to  the  Roman  Catholics  forhidding  their  goin^  to  the  English 
Borvice,  or  taking  the  oath  of  allegiance,  a.d.  1000 ;  and  Cardinal  BeUar- 
mines  letter  to  the  Archpriest. 

(o)  Tracts  on  the  Popery  Laws,  Burke's  WorkSf  vol.  ix. 

George  Blackwell,  against  the  Oath  of  Allegiance,  a.i).  1607;  p.  366, 
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CCCCXVIII.  The  national  intercourse  with  the  See  of 
Rome  was  made  lawfiil  in  1848  by  the  statute  11  &  12  Vict, 
c.  108,  which  enacted  as  follows  : 

"  1.  That,  notwithstanding  anything  contained  in  any  Act 
"  or  Acts  now  in  force,  it  shall  be  lawful  for  her  Majesty, 
'^  her  heirs  and  successors,  to  establish  and  maintain  diplo- 
"  matic  relations,  and  to  hold  diplomatic  intercourse,  with 
**  the  Sovereign  of  the  Roman  States. 

**  2.  Provided  always,  and  be  it  enacted,  that  it  shall  not 
"  be  lawful  for  her  Majesty,  her  heirs  or  successors,  to 
*'  receive  at  the  Court  of  London,  as  ambassador,  envoy 
extraordinary,  minister  plenipotentiary,  or  other  diplomatic 
agent,  accredited  by  the  Sovereign  of  the  Roman  States, 
any  person  who  shall  be  in  Holy  Orders  in  the  Church  of 
Rome,  or  a  Jesuit  or  member  of  any  other  Religious 
Order,  Community,  or  Society  of  the  Church  of  Rome, 
"  bound  by  monastic  or  religious  vows. 

"  3.  Provided  always,  and  be  it  enacted,  that  nothing 
herein  contained  shall  repeal,  weaken,  or  affect,  or  be  con- 
"  strued  to  repeal,  weaken,  or  affect,  any  laws  or  statutes, 
"  or  any  parfc  of  any  laws  or  statutes,  now  in  force  for  pre- 
"  serving  and  upholding  the  supremacy  of  our  Lady  the 
*'  Queen,  her  heirs  and  successors,  in  all  matters  civil  and 
"  ecclesiastical  within  this  realm,  and  other  her  Majesty's 
"  dominions,  nor  those  laws,  or  parts  of  laws,  now  in  force 
"  which  have  for  their  object  to  control,  regulate,  and 
*^  restrain  the  acts  and  conduct  of  her  Majesty's  subjects 
"  and  to  prohibit  their  communications  with  the  Sovereigns 
"  of  foreign  States  on  the  said  matters,  all  which  laws  and 
"  statutes  ought  for  ever  to  be  maintained  for  the  dignity  of 
"  the  Crown  and  the  good  of  the  subject." 

This  statute  has  not  been  acted  upon.  Since  the  incorpo- 
ration of  the  Roman  States  in  the  Kingdom  of  Italy,  its 
force  may  be  considered  to  be  spent ;  and  it  has  in  fact  been 
repealed  as  obsolete  by  38  &  39  Vict  c.  66.  It  is  said  to 
have  given  offence  to  Rome  by  not  speaking  of  the  Pope  in 
his  spiritual  character,  and  by  the  prohibition  it  contained 
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with  respect  to  the  reception  of  any  ecclesiastical  ambassador 
from  the  Holy  See. 

The  Pope,  however,  was  at  that  time  unquestionably  a 
temporal  Sovereign,  and  in  that  capacity  subject  to  temporal 
International  Law.  The  Pope  had  temporal  as  well  as 
ecclesiastical  subjects  of  high  rank,  and  the  former  might 
well  have  discharged  the  duties  of  ambassador  at  a  foreign 
Court,  not  in  spiritual  communion  with  Kome.  If  that 
foreign  Court  had  reason  to  apprehend  that  the  presence  of 
an  ecclesiastical  ambassador  would  be  likely,  on  whatever 
account,  to  disturb  the  peace  of  the  country,  it  was  surely 
justified,  both  by  the  practice  of  comity  as  well  as  by  strict 
lawy  in  refusing  to  receive  an  accredited  minister  of  that 
character. 

CCCCXIX.  It  is  necessary  to  preface  our  observations 
on  the  promulgation  in  England  of  the  Papal  instrument,  in 
1850,  by  some  notice  of  the  relations  which  have  previously 
subsisted  between  the  Roman  Catholics  in  these  realms  and 
the  See  of  Rome,  since  the  epoch  of  the  Reformation. 

Dr.  Watson  (/?),  Bishop  of  Lincoln,  in  Queen  Mary's 
time,  the  last  survivor  of  the  prelates  expelled  by  Queen 
Elizabeth,  died  in  1584.  The  Pope  did  not  then  attempt 
— though  urged  to  do  so  at  Rome — the  establishment  of  a 
Roman  Catholic  Episcopacy  in  England.  In  1589  an 
Archipresbyter  was  sent  here,  under  the  authority  of  a 
Brief  from  Gregory  XIII. ;  a  Mr.  Blackwell  was  instituted 
to  the  office,  in  which  he  was  confirmed  by  a  Brief  of 
Clement  VIII.  in  1599.  Rome  governed  the  Roman 
Catholics  through  these  Archipresbyters  till  about  1623; 
then  the  visit  of  Prince  Charles  (afterwards  Charles  I.) 
to  Spain,  his  subsequent  marriage  with  the  French  Princess 


(ji)  The  Letters  Apostolic^  by  Dr,  Twiss,  contain  a  great  amount  of 
information  on  this  subject.  See  c.  v.  p.  114.  In  the  AppendLv  will  bo 
found  the  Bull  of  Pius  IX.,  and  various  instruments  of  his  predecessors 
ailecting  the  Roman  Catholics  in  England. 

See,  too,  Butler's  Ststorical  Memoirs  of  the  Roman  CatMicSf  and 
DocUFs  (Roman  Catholic)  Hiitory, 
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Henrietta  Maria,  and  the  consequent  necessitj  of  a  Papal 
dispensation,  produced  a  relaxation,  if  not  of  the  law  itself 
in  England,  of  the  severity  of  its  administration  against 
Borne. 

In  1622,  a  Boman  Catholic  Bishop  of  Chalcedony  that  is 
in  partihusy  appears  for  the  first  time  to  have  been  sent  to 
England  by  virtue  of  a  Papal  Bull.  Two  things  are  remark- 
able in  this  instrument: — 

1.  That  it  is  expressly  provided  that  no  prejudice  should 
arise  from  it  to  the  Patriarch  of  Constantinople,  to  whom 
the  Church  of  Chalcedon  was  subject. 

2.  That  no  allusion  to  England  is  to  be  found  in  it. 

So  carefully  was  both  the  public  law  of  the  Church,  which 
is  itself  of  an  international  character,  and  the  law  which  regu- 
lates the  intercourse  of  independent  nations,  observed  in  this 
instance. 

Subsequently,  a  Vicar  Apostolic  was  sent  from  Borne 
to  England  ( j).  This  Vicar,  though  also  a  Bishop,  was  not, 
in  the  Canonical  sense.  Ordinary  in  the  place  over  which 
he  presided  ;  therefore  the  Boman  Catholics  remained  under 
the  immediate  authority  of  the  See  of  Bome.  In  James  II.'s 
time,  the  number  of  Vicars  Apostolic  was  increased  to 
four,  and  so  it  remained  till  the  year  1840.  There  were 
afterwards  eight  Vicars,  with  Bishops  in  partibus  as  coad- 
jutors. 

Under  this  system  a  regular  Boman  Catholic  Hierarchy  was 
not  established,  and  it  would  seem  that  the  Canon  Law  was 
imperfectly,  if  at  all,  applicable  to  that  status  of  the  Bomau 
Catholics. 

In  Ireland  the  Boman  Catholic  Church  has  for  many  years 
been  on  a  different  footing,  namely,  it  has  been  governed  by 
Ordinaries  and  not  by  Vicars  Apostolic. 

In  the  British  Colonies,  the  Boman  Catholic  Church  is 
partly  endowed  and  established,  as  in  Canada,  and  everywhere 
tolerated,  in  whatever  form  it  may  chance  to  assume. 

(q)  Brief  oi  Benedict  XIV,,  in  1753,  beginning, '' Apostolicum  Minia- 
terium,"  BuUarium,  t.  iv.  p.  6$). 
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CCCCXX.  It  will  be  obvious  from  this  necessarily  brief 
sketch  of  the  status  of  the  Koman  Catholics  in  England 
since  the  Reformation,  that  the  ill-advised  instrument  which 
Pius  IX.  sent  to  these  shores  in  1851  was  well  calculated 
to  excite  the  national  feeling  to  the  utmost  verge  of  hostility 
against  the  Roman  Catholics^  and  to  resuscitate  the  expiring 
embers  of  Religious  animosity. 

Not  only  was  the  customary  law,  as  acknowledged  and 
expounded  by  the  greatest  jurists  and  canonists  of  Rome,  in 
the  promulgation  of  decrees  vfithout  the  Placet  ot  JExequatur 
of  the  State,  violated,  but  the  additional  injury  was  done 
of  proclaiming  to  the  subjects  of  that  State  that  the  Church 
established  in  it  was  deficient  in  that  indispensable  and  dis- 
tinguishing mark  of  Catholicity  which  the  Constitution  had 
declared  it  to  possess. 

Upon  this  principle  the  infraction  of  the  law  by  the  late 
Papal  Bull  would  have  been,  so  far  as  the  State  alone  is 
concerned,  less,  if  it  had  been  confined  to  Scotland,  where 
there  is  no  established  Episcopacy,  and  still  less  in  the 
United  States  of  North  America,  where  there  is  no  estab- 
lished Church  at  all ;  though  in  both  it  would  have  been  a 
clear  offence  against  International  Ecclesiastical  Law,  as  not 
having  the  Exequatur  or  Placet  of  the  Sovereign, 

1.  The  very  title  of  the  Bull,  "  P.P.  IX.  Literae  Apo- 
**  stolicaj  quihus  Hierarchia  Episcopalis  in  Anglia  restituitur," 
conveyed  an  insult  to  the  branch  of  the  Catholic  Church 
established  in  England. 

A  country  which  has  retained  as  a  cardinal  point  of  its 
constitution  the  primitive  episcopal  government  of  the 
Catholic  Church  has  a  right  to  treat  the  Papal  appointment 
of  a  foreign  Episcopate,  unauthorised  by  the  State,  as  a  grave 
infraction  of  International  Law — far  graver  than  it  would 
have  been  if  no  such  national  branch  of  the  Catholic  Church 
had  been  established  in  the  State.  Thus  the  manifesto  on 
March  29, 1 851,  of  the  two  Archbishops  and  twenty  Bishops 
of  the  English  Church  set  forth  "  the  undoubted  identity  of 
^<  the  Church  before  and  after  the  Reformation/'  and  that 
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at  the  Reformation  the  English  Church  rejected  certain 
corruptions  and  established  "  one  uniform  ritual/' but  "  with- 
**  out  in  any  degree  severing  her  connection  with  the  ancient 
"  Catholic  Church  "  (r).  In  Pius  IX.'s  Apostolic  Letters 
not  only  were  Bishops  created  by  titles  derived  from  places 
in  the  Queen's  dominions,  thereby  forestalling  the  preroga- 
tive of  the  Crown  as  to  the  future  creation  of  Anglican 
Bishops,  but,  in  one  instance,  that  of  St  David's,  the  title 
of  an  existing  Anglican  See  was  conferred  by  the  Pope  upon 
one  of  the  Roman  Bishops. 

2.  The  language  of  the  instrument  (s),  treating  England 
as  if  it  had  been  a  territory  of  the  Sovereign  of  the  Roman 
States,  parcelling  out  the  kingdom  into  districts,  ^^  motu 
"  proprio,"  "  plenitudine  Apostolicie  nostras  potestatis," 
without  the  faintest  allusion  to  any  other  authority,  was 
another  aggravation  of  the  offence,  as  were  also — 

3.  The  undeniable  fact  that  the  act,  being  done  ^^  Rege 
'*  inconsulto,"  was  done  contrary  to  Canon  no  less  than  to 
International  Law. 

4.  The  proclamation  of  the  Bull  in  the  Metropolis  of 
the  kingdom^^  without  any  Placet  or  Exequatur  from  the 
Sovereign. 

Lastly,  the  Pope  could  not  allege,  by  way  of  defence  or 
palliation,  the  impossibility  of  conferring  with  the  Sovereign 
of  Great  Britain,  before  he  did  an  act  without  precedent  in 
Ecclesiastical  or  International  Law,  because  the  statute 
above  mentioned  afforded  at  that  time  means  of  international 
communication  between  the  two  Courts, 

CCCCXXI.  It  is  not  within  the  scope  of  this  work  to 
travel  into  any  political  or  ecclesiastical  questions  growing 


(r)  The  Guardian,  April  2, 1861. 

(«)  "  Itaqiie  post  rem  universam  a  nobis  ctiam  accurata  consideratione 
perpcnsaniy  motu  proprio,  certa  scieDtia,  ac  de  plenitudine  Apostolicoe 
nostra)  poteetatia  constituimus,  atque  decernimus  iu  regno  Angliae  reJUtrcut 
jvLxta  comtnunes  Ecdesia  RegtUaa  Ilierarchia  ordinariorum  Episcoporum 
qui  a  sedibus  nuncupantur  quas  bic  bisco  ipsis  nostris  Litorid  in  singulis 
Apostolicorum  Vicariatuum  Districtibus  constituimu?.^ 
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out  of  this  wrongful  and  illegal  act ;  but  no  impartial  writer 
upon  International  Law  could  pass  it  by  without  adverting 
to  the  censure  which  that  Law  inflicts  upon  it. 

It  is  true  that  the  publication  of  these  Letters  Apostolic 
raised  a  ferment  in  the  minds  of  the  English  people,  greatly 
resembling  that  which  disgraced  this  country  in  the  reign  of 
Charles  II.,  under  the  auspices  of  Titus  Gates. 

The  result  of  many  stormy  debates  in  Parliament  was  the 
following  statute  {t) : 

"  Whereas  divers  of  her  Majesty's  Roman  Catholic 
^'  subjects  have  assumed  to  themselves  the  titles  of  Arch- 
"  bishops  and  Bishops  of  a  pretended  province,  and  of  pre- 
"  tended  sees  or  dioceses,  within  the  United  Kingdom, 
"  under  colour  of  an  alleged  authority  given  to  them  for 
*^  that  purpose  by  certain  Briefs,  Rescripts,  or  Letters  Apo- 
*'  stolical  from  the  See  of  Rome,  and  particularly  by  a  certain 
"  Brief,  Rescript,  or  Letter  Apostolical  purporting  to  have 
"  been  given  at  Rome  on  the  twenty-ninth  of  September 
*^  One  thousand  eight  hundred  and  fifty ;  and  whereas  by 
"  the  Act  of  the  tenth  year  of  King  George  the  Fourth, 
'*  chapter  seven,  after  reciting  that  the  Protestant  Episco- 
pal Church  of  England  and  Ireland,  and  the  doctrine, 
discipline,  and  government  thereof,  and  likewise  the  Pro- 
testant Presbyterian  Church  of  Scotland,  and  the  doctrine, 
discipline  and  government  thereof,  were  by  the  respective 
"  Acts  of  Union  of  England  and  Scotland,  and  of  Great 
"  Britain  and  Ireland,  established  permanently  and  invio- 
"  lably,  and  that  tlie  right  and  title  of  Archbishops  to  their 
"  respective  provinces,  of  Bishops  to  their  sees,  and  of  Deans 
^^  to  their  deaneries,  as  well  in  England  as  in  Ireland,  had 
been  settled  and  established  by  law ;  it  was  enacted,  that  if 
any  person  afler  the  commencement  of  that  Act,  other  than 
the  person  thereunto  authorised  by  law,  should  assume  or 


(t)  14  4*  16  y*ci»  cap.  60,  An  Act  to  prevent  the  Ateumptum  of  cet*tain 
JEcclesuutical  Titles  in  respect  of  Places  in  the  United  Kingdom  (August  1^ 
1851). 
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'*  use  the  name,  style,  or  title  of  Archbishop  of  any  province, 
*'  Bishop  of  any  bishopric,  or  Dean  of  any  deanery,  in 
"  England  or  Ireland,  he  should  for  every  such  offence 
^  forfeit  and  pay  the  sum  of  one  hundred  pounds ;  and 
"  whereas  it  may  be  doubted  whether  the  recited  enactment 
."  extends  to  the  assumption  of  the  title  of  Archbishop  or 
**  Bishop  of  a  pretended  province  or  diocese,  or  Archbishop 
^*  or  Bishop  of  a  city,  place,  or  territory,  or  Dean  of  any 
pretended  deanery  in  England  or  Ireland,  not  being  the 
see,  province,  or  diocese  of  any  Archbishop  or  Bishop  or 
deanery  of  any  Dean  recognised  by  law ;  but  the  attempt 
"  to  establish,  under  colour  of  authority  from  the  See  of 
"  Borne  or  otherwise,  such  pretended  sees,  provinces,  dio- 
^^  ceses,  or  deaneries,  is  illegal  and  void ;  and  whereas  it  is 
"  expedient  to  prohibit  the  assumption  of  such  titles  in 
**  respect  of  any  places  within  the  United  Kingdom :  be  it 
"  therefore  declared  and  enacted  by  the  Queen's  mostExcel- 
"  lent  Majesty,  by  and  with  the  advice  and  consent  of  the 
"  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present 
"  Parliament  assembled,  and  by  the  authority  of  the  same^ 
«  that— 

"  I.  All  such  Briefs,  Rescripts,  or  Letters  Apostolical, 
"  and  all  and  every  the  jurisdiction,  authority,  pre-eminence, 
"  or  title  conferred  or  pretended  to  be  conferred  thereby, 
"  are  and  shall  be  and  be  deemed  unlawful  and  void. 

"  II.  And  be  it  enacted,  that  if,  after  the  passing  of 
"  this  Act,  any  person  shall  obtain  or  cause  to  be  procured 
"  from  the  Bishop  or  See  of  Home,  or  shall  publish  or  put 
"  in  use  within  any  part  of  the  United  Kingdom,  any  such 
"  Bull,  Brief,  Rescript,  or  Letter  Apostolical,  or  any  other 
*'  instrument  or  writing,  for  the  purpose  of  constituting  such 
"  Archbishops  or  Bishops  of  such  pretended  provinces, 
"  sees,  or  dioceses  within  the  United  Kingdom ;  or  if  any 
"  person  other  than  a  person  thereunto  authorised  by  law  in 
"  respect  of  an  archbishopric,  bishopric,  or  deanery  of  the 
"  United  Church  of  England  and  Ireland,  assume  or  use 
"  the  name,  style,  or  title  of  Archbishop,  Bishop,  or  Dean 
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"  of  any  city,  town,  or  place,  or  of  any  territory  or  district, 
"  (under  any  designation  or  description  whatsoever,)  in  the 
"  United  Kingdom,  whether  such  city,  town,  or  place,  or 
such  territory  or  district,  be  or  be  not  the  see  or  the  pro- 
vince, or  co-extensive  with  the  province,  of  any  Arch- 
"  bishop,  or  the  see  or  the  diocese,  or  co-extensive  with  the 
"  diocese,  of  any  Bishop,  or  the  seat  or  place  of  the  Church 
"  of  any  Dean,  or  co-extensive  with  any  deaneiy,  of  the 
"  said  United  Church,  the  person  so  offending  shall  for 
"  every  such  offence  forfeit  and  pay  the  sum  of  one  hundred 
"  pounds,  to  be  recovered  as  penalties  imposed  by  the 
"  recited  Act  may  be  recovered  under  the  provisions  thereof, 
or  by  an  action  of  debt  at  the  suit  of  any  person  in  one 
of  her  Majesty's  Superior  Courts  of  Law,  with  the  con- 
"  sent  of  her  Majesty's  Attorney-General  in  England  and 
'^  Ireland,  or  her  Majesty's  Advocate  in  Scotland,  as  the 
"  case  may  be." 

The  policy  of  Queen  Elizabeth  was  certainly  bolder  and 
perhaps  wiser :  when  in  her  time  the  Pope  sent  an  unin- 
vited Legate  to  England,  she  took  good  care  that  he  should 
not  set  his  foot  upon  the  shore  of  her  territory,  and  if  he 
had  done  so,  she  would  certainly  have  sent  him  back  to 
Rome. 

CCCCXXIa.  The  Act,  however,  of  the  14  &  15  Vict, 
c.  60  has  been  continually  violated  ever  since  its  enactment, 
and  the  provisions  of  it  have  never  been  enforced ;  moreover, 
the  abolition  of  the  Irish  Church  Establishment  in  1869  gave 
an  application  to  it  which  had  never  been  intended.  The 
disestablished  Irish  Bishops  became  liable  to  penalties  which 
were  directed  against  the  Roman  Bishops.  In  1871  a  re- 
pealing Act  was  passed,  which,  however,  carefully  asserted 
the  principle  that  no  pre-eminence  or  coercive  power  could 
be  conferred  otherwise  than  by  the  laws  of  the  realm.  It 
recites  that,  under  14  &  15  Vict.  c.  60,  "  certain  enactments 
were  made,  prohibiting  under  penalties  the  assumption  of 
the  title  of  Archbishop  or  Bishop  of  a  pretended  province 
or  diocese,  or  Archbishop  or  Bishop  of  a  city^  place^  or 
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territory^  or  dean  of  any  pretended  deanery  in  England  or 
Ireland,  not  being  the  see,  province,  or  diocese  of  an  arch- 
bishop or  bishop  or  deanery  of  any  dean  recognised  by  law ;  ^ 
and  proceeds  to  enact  that,  ^^  whereas  no  ecclesiastical  title 
of  honour  or  dignity  derived  from  any  see,  province, 
diocese,  or  deanery  recognised  by  law,  or  from  any  city, 
town,  place,  or  territory  within  this  realm  can  be  validly 
created,  nor  can  any  such  see,  province,  diocese,  or  deanery 
be  validly  created,  nor  can  any  pre-eminence  or  coercive 
power  be  conferred  otherwise  than  under  the  authority 
and  by  the  favour  of  her  Majesty,  her  heirs  and  succes- 
sors, and  according  to  the  laws  of  this  realm ;  but  it  is 
not  expedient  to  impose  penalties  upon  those  ministers  of 
religion  who  may,  as  among  the  members  of  the  several 
religious  bodies  to  which  they  respectively  belong,  be 
designated  by  distinctions  regarded  as  titles  of  office, 
although  such  designation  may  be  connected  with  the 
name  of  some  town  or  place  within  the  realm : 
"  Be  it  therefore  declared  and  enacted  by  the  Queen's 
most  Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons 
in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same  as  follows : 

^'  1.  The  said  Act  of  the  session  of  Parliament  held  in  the 
fourteenth  and  fifteenth  years  of  the  reign  of  her  Majesty, 
chapter  sixty,  shall  be  and  the  same  is  hereby  repealed  : 
Provided,  that  such  repeal  shall  not  nor  shall  anything  in 
this  Act  contained  be  deemed  in  any  way  to  authorise  or 
sanction  the  conferring  or  attempting  to  confer  any  rank, 
title,  or  precedence,  authority  or  jurisdiction  on  or  over 
any  subject  of  this  realm  by  any  person  or  persons  in 
or  out  of  this  realm,  other  than  the  Sovereign  thereof"  (?«). 
CCCCXXII.  The  practice  of  Bome  since  the  reign  of 


(u)  34  Vict.  c.  1.  An  Act  to  repeal  an  Act  for  preventing  the  assump- 
tion of  certain  Ecclesiastical  Titles  in  respect  of  places  in  the  United 
Kingdom, 
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Queen  Elizabeth  to  appoint  Roman  Catholic  Bishops  in  par- 
tibusy  did  not  infringe  directly  the  principle  of  territorial 
authority  incident  to  Sovereigns  or  prelates  of  the  country. 
The  conduct  of  Great  Britain  with  respect  to  the  consecra- 
tion of  Bishops  for  the  United  States  of  North  America  was 
in  harmony  with  this  principle^  and  it  must  also  be  re- 
membered that  there  was  no  established  Church  in  that 
country,  and  that  there  is  no  trace  in  the  English  statute  {x) 
of  the  assumption  of  authority  over  the  subjects  of  the 
United  States.  The  conduct  of  Great  Britain  with  respect 
to  the  establishment  of  the  Anglican  Bishopric  at  Jerusalem 
can  only  be  defended,  as  a  question  of  International  Law, 
upon  the  ground  of  the  permission  of  the  Sultan,  and,  as  a 
question  of  Canonical  Law,  upon  the  permission  of  the  Greek 
ecclesiastical  authorities. 

The  statute  founding  that  Bishopric  was  accompanied 
by  a  Letter  Commendatory  from  the  Archbishop  of  Can- 
terbury "  to  the  Bight  Reverend  our  Brothers  in  Christ, 
**  the  Prelates  and  Bishops  of  the  Ancient  and  Apostolic 
"  Churches  in  Syria  and  the  countries  adjacent ; "  and 
also  by  an  explanatory  statement  published  by  authority ^  in 
which  it  was  declared  that  the  new  Bishop's  "  spiritual 
"  authority  will  extend  over  the  English  clergy  and  con- 
'^  gregations,  and  over  those  who  may  join  his  Church,  and 
'^  place  themselves  under  his  episcopal  authority  in  Pales- 
^^  tine,  and,  for  the  present,  in  the  rest  of  Syria,  in  Chaldea, 
'^  Egypt,  and  Abyssinia :  such  jurisdiction  being  exercised, 
'^  as  nearly  as  may  be,  according  to  the  laws,  canons,  and 
'*  customs  of  the  Church  of  England ;  the  Bishop  having 
power  to  frame,  with  the  consent  of  the  Metropolitan,  par- 
ticular rules  and  orders  for  the  peculiar  wants  of  his  people. 
^^  His  chief  missionary  care  will  be  directed  to  the  conversion 
of  the  Jews,  to  their  protection,  and  to  their  useful  em- 
ployment." 
^^  He  wiU  establish  and  maintain,  as  far  as  in  him  lies, 

(x)  26  Qeorgt  III,,  c.  84. 
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"  relations  of  Christian  charity  with  other  Churches  repre- 
"  sented  at  Jemsalem,  and  in  particular  with  the  Orthodox 
"  Greek  Church  ;  taking  special  care  to  convince  them  that 
"  the  Church  of  England  does  not  wish  to  disturb,  or  divide, 
"  or  interfere  with  them ;  but  that  she  is  ready,  in  the  spirit 
"  of  Christian  love,  to  render  them  such  offices  of  friendship 
"  as  they  may  be  willing  to  receive." 

Lord  Aberdeen,  who  was  consulted  at  the  time  of  the 
institiition  of  the  bishopric,  afterwards  declared  in  a  letter, 
which  has  been  published,  that  no  interference  was  intended 
with  the  authority  of  the  Greek  Church  (y). 

Considered  apart  from  these  limitations,  the  terms  of  the 
English  statute  (z)  under  which  this  Bishopric  was  founded 
are  so  extensive  as  to  be,  however  unintentionally,  indefen- 
sible, upon  the  strict  principles  of  International  Law,  Eccle- 
siastical BA  well  as  Civil. 


(p)  Thomassinus  has  a  chapter  on  the  difEculties  arbing  ''  circa  ordina- 
tiones  Episcoporum,  yel  plurium  in  una  urbe,"&c. —  Veius  et  Nova  Ecdes. 
Discipl.  pt.  i.  1. 1,  c.  xxix.  S.  vii.  refers  to  the  case  of  Venice,  in  which 
there  were  Greek  Bishops  for  the  Greek  people;  so  in  Cyprus  and 
Rhodes :  "Duo  quippe  in  uno  populo  erant  populi,  duae  urbe  in  una  urbes 
quoties  duos  assignari  Episcopos  indultum  est."  The  second  Bishop 
should  be  confined  to  those  of  his  own  country  and  language,  and  act 
with  the  permission  of  the  Jirst. 

(z)  6  Victoria,  c.  0,  s.  1. 
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CHAPTER  X. 

THE  ELECTOB8,   MINISTERS,  AND  COUBTS    OP   THE   POPE, 
CONSIDERED   IN  THEIR  RELATION  TO  FOREIGN  STATES. 

CCCCXXIII.  The  ambition  of  the  Emperors  of  Ger- 
many, which  at  one  period,  as  we  have  seen,  claimed  the 
absolute  power  of  nominating  the  Pope,  produced  a  re- 
action both  in  favour  of  a  free  .election  to  the  spiritual  throne 
and  in  favour  of  the  independence  of  the  temporal  princi- 
pality ;  for  it  became  evident  to  Catholic  Sovereigns  that 
the  Sovereign  who  nominated  the  Supreme  Pontiff  would 
indirectly  govern  the  whole  of  Christendom  (a). 

At  all  times,  indeed,  the  rule  and  manner  of  succession  to 
that  throne,  which  claims,  without  reference  to  territorial 
limits,  a  spiritual  allegiance  theoretically  from  all  Christians, 
practically  from  all  co-religionists,  of  whatever  country  they 
may  be  subjects,  must  be  a  question  of  grave  general  inter^ 
national  importance.  But  at  no  time  perhaps  can  this  be 
more  truly  predicated  than  at  the  present.  It  will  be  found 
on  inquiry,  that  most  of  the  questions  which  in  these  days 
agitate  nations  have  religion  for  their  object  or  their  pre- 
text. The  difficult  problem  which  the  union  of  a  temporal 
sovereignty  with  an  universal  spiritual  dominion  so  long 
presented  to  Europe  has  indeed  been  solved  for  the  present 
certainly,  perhaps  for  the  future  also,  by  the  Parliament 
of  the  Italian  Kingdom ;  nevertheless  the  peculiar  condition 
of  the  Papacy  still  involves  political  and  international  con- 
siderations interesting  to  all  States  (A). 

(a)  PartaliSf  Introd.  v.  "vi. 

(6)  Farinif  Lo  Stato  Romano,  vol.  iv.     iMtera  XV,  (d  O,   Gladstone. 
^'Nd  cid  dipende  tanto  della  natura  dei  Governi  che  prevalgono  in 
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CCCCXXIV.  It  IS  therefore  expedient  to  inquire: — 

1.  What  qualifications  render  a  person  eligible  to  be 
elected  Pope  ? 

2.  Who  are  the  electors  and  the  ministers  of  the  Pope  ? 

3.  What  is  the  mode  and  law  of  such  election  ? 

4.  May  the  Pope  be  deposed  for  any  ofience^  and  by 
whom? 

CCCCXXV.  (1)  According  to  rule  and  usage,  no  one 
is  eligible,  and  no  one  is  elected  to  be  Pope,  except  a 
Cardinal  (c) ;  but  according  to  the  Canon  Law,  the  election 
of  another  person  (rf),  even,  it  is  said,  of  a  layman  (e),  would 
not  be  null.  So  that  Maximilian's  (/  )  expectations  were 
not  without  the  pale  of  possible  gratification.  But  the 
throne  of  Rome  may  not  be  filled,  as  other  thrones  are,  by 
a  female.  One  must  be  a  Protestant,  says  the  French 
canonist  who  has  been  already  cited,  or  be  blinded  by  other 
fanatical  prejudices,  "  pour  croire  a  la  fable  de  la  papesse 
"  Jeanne  "  (ff). 

As  to  the  affe  of  the  Pope,  it  must  not  be  less  than  that  of 
the  canonical  age  required  for  the  Episcopate,  namely,  thirty 
years  (A).  In  the  year  1770,  it  was  remarked  that  of  the 
successors  of  St.  Peter  three  only  had  reached  that  elevation 
under  the  age  of  forty. 

CCCCXXVI.  The  Electors  of  the  Pope  are  the 
Cardinals  (i). 


Europa  quauto  della  natura  stessa  del  problemn,  il  quale  6  implicato  nelle 
pill  gravi  od  universal!  quest  ioui  religiose,  intemazioncUif  e  politiche." 
Vide  post,  Let  (era  XVII, 

(c)  I),  de  MaiUane,  ii.  661.     ''  Pape,'' 

(d)  Dist.  70.  c.  3.  oportebat, 

(f )  Glofi.  in  cap.  si  quis  pecunia  eod.  verb,  7ion  Apottolicus. 

(/)  Vide  ante,  8.  cccxxix.  note  (y). 

(ff)  T>.  de  Maillane.  ii.  661.    "  Pape:' 

(/*)  Ibid.  ii.  652.     "  Pape,"" 

Ibid,  I  US,     ''Aye:' 

Ibid.  ii.     "  EjAscopat^' 

(•)  Packinann,  Lehrbuch  des  Kirchenrcchts,  ss.  176-8. 

Vide  jHMit,  Lord  Palmeriton^s  observations. 
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Who  are  the  persons  eligible  for  an  order  possessing  such 
an  important  suffrage  ? 

How  are  the  members  of  this  order  elected  or  appointed  ? 

What  is  their  history  ? — what  are  the  functions  of  this 
order  ? — are  questions  which  immediately  present  themselves 
for  solution. 

CCCCXXVII.  Originally  every  Church  was  governed 
by  a  Bishop^  who  was  assisted  by  a  Synod  or  senate  of  the 
clergy,  that  is,  of  the  priests  and  deacons  in  his  diocese. 
Those  of  the  clergy  who  were  attached  by  institution  to 
certain  cures  of  souls,  to  certain  Churches,  were  at  first 
designated  Incardinati^  as  a  name  of  distinction  from  the 
temporary  and  auxiliary  clergy  not  attached  to  any  particular 
Church. 

The  name  Incardinatus  (j)  was  afterwards  exchanged 
for  that  of  Cardinalis,  and  in  early  times  every  Church 
possessed  its  Cardmalesy  though  probably  the  appellation  was 
generally  confined,  as  it  was  in  France,  to  the  clergy  of  the 
city,  or  suburbs  of  the  city  of  the  diocese — in  fact,  to  the  chief 
advisers  of  the  Bishop,  and  was  not  bestowed  upon  the  rural 
clergy. 

When  the  Church  of  Rome  claimed  pre-enunence  over 
all  other  Churches,  it  was  an  evident  consequence  that  her 
Cardinals  should  be  equally  distinguished  above  all  others. 

It  was  the  duty  of  the  Roman  Cardinals  not  only  to  govern 
the  Churches  of  the  metropolis  of  the  world,  but  also  to 
form  the  Council  of  the  chief  pastor  of  that  metropolis. 

They  were  not  Cardinals  (A)  merely  because  Incardinati 
to  different  parishes  in  Rome,  but  also,  and  principally, 
because  these  parishes  constituted  in  their  aggregate  that 


ij)  Also  Intttuiatus. 
{k)  Dist.  xxii.  c.  1. 
Diet  xxiv.  c.  3. 
Dist.  Ixxi.  c.  6. 
Dist.  Ixxiv.  c.  G. 
Diet.  bd.  c.  13. 
Dist.  Ixxix.  c.  3-6. 
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Roman  Church  which  was  the  head,  the  centre,  the  hinge 
(  cardo)  of  all  the  Churches  of  the  world.  These  Cardinals^ 
though  but  simple  priests  and  deacons  as  to  their  order, 
claimed  jurisdiction  over  the  inferior  Bishops  of  the  Roman 
See.  Afterwards  the  Bishops  of  seven  contiguous  and 
surburban  sees  (episcopi  suhurbicarii)  were  added  to  the 
number  of  Cardinals. 

The  Pope  was  at  first,  like  other  Bishops,  elected  by  the 
clergy,  and  laity  of  the  city,  the  choice  being  ratified  by  the 
Emperors ;  then,  as  we  have  seen,  for  a  time  the  Emperor 
usurped  the  right  of  nomination,  and  finally  the  election 
was  left  to  the  regulations  of  the  Roman  See.  In  the 
Council  held  at  Rome  under  Pope  Nicholas  11.  (a.d.  1059), 
the  principal  authority  in  electing  the  Pope  was  conferred 
on  the  Cardinal  Bishops;  Pope  Alexander  III.,  in  the 
third  Council  of  Lateran  (a.d.  1179),  excluded  the  people 
and  the  clergy  from  all  share  in  the  elections,  and  made 
equal  the  right  of  the  Cardinal  Bishops,  Priests,  and 
Deacons.  Thus  the  election  of  the  Pope  fell  into  the  hands 
of  the  College  of  Cardinals,  with  whom  it  has  ever  since 
remained  (/). 

CCCCXXVIII.  The  appointment  of  the  Cardinals  is 
made  by  the  Pope. 

To  borrow  the  language  of  a  learned  French  canonist  (m) : 
"  comme  il  n'y  a  que  les  Cardlnaux  qui  cr6ent  le  Pape,  il 
'^  n'y  a  aussi  que  le  Pape  qui  cr^e  les  Cardinaux ;  c'est  un 
"  principe  {^tabli  par  tous  les  canonistes." 

Nevertheless,  as  a  matter  of  usage,  the  Pope  does  not 
create  cardinals  before  the  advice  and  the  suffrages  of  the 
College  of  Cardinals  have  been  obtained  in  consistorio 
sccreto.  The  Council  of  Basle  required  that  the  election  of 
Cardinals  should  be  conducted  by  the  w..y  of  scrutinium  and 


(0  D.  de  MaiUane,  i.  403.     "  Cardinal.^* 

Ibid,  ii.  500,  "  Pape"  contains  tlie  new  regulations  of  Alexander  HI. 
at  length. 
(m)  Ibid.  i.  408.     "  Cardinal:' 
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publication  with  the  sufirage  in  writing  of  the  majority  of  the 
Cardinals  assembled  in  their  collegiate  capacity,  non  autem 
per  vota  auricularia.  This  rule  has  been  only  partially 
followed.  The  creation  of  Cardinals  is  not  held  to  resemble 
the  election  of  prelates. 

The  number  of  Cardinals  has  greatly  varied :  originally 
it  was  about  fourteen  or  fifteen,  commensurate  with  the 
Churches  and  parishes  served  by  the  priesthood  and  diaco- 
nate  of  Rome ;  others  were  added  by  Pope  Marcellus,  who 
fixed  the  number  at  twenty- five. 

The  schism  at  Avignon  (a.d.  1307-77)  led  to  their  ex- 
tension, as  both  the  French  and  the  Roman  Popes  were 
anxious  to  increase  the  number  of  their  partisans. 

After  the  death  of  Pope  Martin  V.  (a.d.  1431),  the 
Cardinals  agreed  in  conclave  upon  certain  articles,  the 
effect  of  which  being  to  admit  the  Cardinals  to  share  the 
revenues  and  the  jurisdiction,  both  spiritual  and  temporal, 
of  the  Papacy,  did,  according  to  high  authority,  permanently 
alter  the  conditions  both  of  the  sovereignty  itself  {Siffnoria 
stessa)  and  of  the  temporal  government  of  the  Popes  (w). 

The  Council  of  Basle  (a.d.  1434),  among  various  other 
regulations  with  respect  to  the  Cardinals,  fixed  their  number 
at  twenty-four,  and  forbad  any  increase,  "  nisi  pro  magna 
"  Ecclesicb  necessitate  vel  utilitate  "  (o).  The  Popes,  how- 
ever, utterly  disregarded  this  rule ;  Leo  X.  created  twenty- 
one  in  a  single  day,  in  consequence  of  a  conspiracy  formed 
against  him,  the  leader  of  which  was  a  Cardinal.  Paul  IV. 
fixed  the  number  at  forty  (/?). 

Sixtus  v.  made  what  was  intended  to  be  a  final  regulation 
on  this  subject  by  a  Bull  promulgated  in  1586,  fixing  the 


(n)  Fan'nif  Lo  Stato  Romano,  iv.  323-5.  Letter  a  IX.  al  O.  Gladstone . 
Seo  these  importaDt  articles  in  extenso ;  he  calls  them  the  Magna  Charta 
of  the  Papal  Monarchy. 

(o)  Tit.  XX.  De  Numero  et  Qualitate  Cardinalium, — Koch,  Sanctio  Praff^ 
viaiiea,  (J-c,  SyUoge  Doc.  p.  143. 

(/>)  By  an  Indultum,  which  is  known  by  the  name  Compactum, 
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number  of  Cardinals  at  seventy^  and  dividing  them  into  three 
orders  : — 

1.  The  firsts  Cardinal  Bishops,  being  in  number  six. 

2.  The  second,  Cardinal  Priests,  being  in  number  fifty. 

3.  The  third,  Cardinal  Deacons,  being  in  number  fourteen. 
Since  this  regulation,  the  number  appears  to  have  been 

increased  to  seventy-two — one  being  added  to  the  Cardinal 
Bishops,  and  one  to  the  Cardinal  Deacons.  But  the  number 
is  not  necessarily  or  usually  filled  up. 

The  Council  of  Trent  decreed  that  the  qualifications  as 
to  morals,  doctrine,  and  learning,  which  they  had  already 
specified  as  needful  for  the  office  of  Bishop,  should  be  re- 
quired for  that  of  the  Cardinals,  "  quos  S.  S.  Pontifex  ex 
"  omnibus  Christianis  nationibus^  quantum  conmiode  fieri 
"  poterit,  prout  idoneos  repererit,  assumet"  {q). 

This  recommendation  or  direction  evidently  tended  to 
give  an  international  character  to  the  Sacred  College.  It 
appears,  too,  that  it  was  the  habit  of  certain  nations  to 
choose  a  Cardinal  as  the  protector  of  their  national  eccle- 
siastical interests ;  and  probably  from  hence  grew  up  the 
custom  which  prevails  to  this  day,  that  the  sovereigns  of 
certain  kingdoms  are  allowed  to  nominate  a  Cardinal  (r) 
from  among  their  own  subjects.  In  France  the  new-made 
Cardinal  received  the  insignia  of  his  dignity  from  the  King 
or  his  Chancellor  [s). 

CCCCXXIX.  The  principal  function  and  privilege  of 
the  Cardinal  is  to  give  his  vote  for  the  election  of  the  Pope 
— a  right  incident  to  every  Cardinal  who  has  received  the 
order  of  deacon,  or  who  has  solicited  the  Pope  to  bestow 
upon  him  that  order  (/). 

(q)  Ses8.  xxiv.     De  Jief,  c.  1. 

Vide  postf  n^marks  of  Lord  Pabnerston, 

(r)  See  thi«  claim  very  distinctly  set  forth,  on  the  part  of  France,  in 
1822,  and  reco^^niaed  within  certain  limits  bv  Pius  Vll.  Artaud,  ITigtoire 
de  Pie  riL,  t.  ii.  pp.  503-5. 

{$)  D.  de  MaiUane,  i.  p.  408.    "  Cardinal^ 

(jt)  Devotij  Institutionum  Canonicm-um  Libri,  t,  i.  p.  171  (ed,  Paris, 
1862). 
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On  the  tenth  day  after  the  death  of  the  Pope,  the  Cardinals 
ought  to  meet  in  conclave  :  on  the  next  day  the  election  of 
the  new  Pope  begins  (m).  The  Cardinals  present  in  conclave 
are  not  bound  to  await  the  arrival  of  those  who  are  absent. 
Votes  cannot  be  given  by  proxy.  The  election  is  generally 
per  scrutinium  (x),  on  the  publication  of  which  the  person 
elected  by  two-thirds  of  those  present  is  declared  to  be 
the  new  Pope.  If  no  person  be  so  elected,  then  the  votes 
are  taken  again,  in  accessa,  until,  by  the  requisite  propor- 
tion, some  person  is  elected.  It  would  appear,  however, 
from  the  account  of  the  proceedings  after  the  death  of 
Pius  VII.,  that  the  testament  of  a  deceased  Pope  may,  in 
some  degree,  contract  the  mode  of  his  successor's  appoint- 
ment (y). 


(m)  Devoti,  %bid,  p.  260. 

(a)  According  to  Devoti^  t.  i.  ss.  18, 19,  20,  21,  pp.  271,  272:  "Tribus 
autem  modis,  alio  prceterea  nullo,  electio  perficitur,  per  scnUiniuniy  com- 
promissum  et  quasi  inspirationem'^ 

The  pel'  sa'utinium  is  to  be  by  three  senators ;  votes  are  to  be  collected, 
IfSecreto;  2^  singiUatim ;  Sf  jiisto  ordine ;  4tf  diliy enter  :  comproinissum 
where  there  is  no  opposition  but  all  are  unanimous  :  ";;cr  quasi  ins^nra- 
tionem  electio  absolvitur  cum  cloctores  omnes  quasi  divino  spiritu  adlati 
in  cum  repente  feruntur,  de  quo  antea  vix  cogitaverant."  The  first  of 
these  three  modes  appears  to  be  generally  in  use. 

(y)  "  Ensuite  le  Cardinal  La  SomagUa,  doyen,  dit  qu'il  avait  re^u  de 
son  pr^d^cesseur  Mattdi  divers  papiers,  avec  I'ordre  de  ne  les  ouvrir 
qu'apr^s  la  mort  du  Pnpe,  et  en  pr<53ence  du  Sacr^  C-oU^ge  raasembl^. 
Son  Eminence  ddcacheta  le  paquet,  et  il  y  trouva  deux  Brofs,  dat^s  de 
Fontainebleau.  Le  Pape,  dans  le  premier,  ordonnait  aux  Cardinaux  de 
80  riSuuir  immddiatement  sous  la  pr<5sidence  du  Cardinal  doyen,  et,  en 
ddrogeant  i\  toutesles  anciennes  constitutions,  pour  ne  consid^rer  que  Tem- 
pire  des  circonstances  et  les  dangers  de  I'Eglise,  d^dlire,  dans  le  plus  bref 
dt$lai,  un  Pape,  i\  la  plurality  des  voix.  Le  second  Bref  portait  les  memes 
dispositions,  avec  la  difference  que  le  Pape  demandait,  pour  cousacrer 
r^lection,  les  deux  tiers  des  voix,  en  conformity  de  Tancien  usage.  Le 
Secretaire  du  Sacr^  College,  Monsignor  Mazio,  prit  alors  la  parole,  et 
dedara  qu'il  etait  ddpositaire  d'un  troisieme  Bn»f,  dont,  par  les  ordres  du 
Pape,  et  sous  Jo  secret  de  la  confession,  il  avait  6i6  le  r<Sdacteur  et  le  seul 
confident.  Co  Bref  portait  la  date  du  mois  d'octobre  1821.  C'dtait 
repi>que  on  le  Pape  avait  lanc^  la  Bulle  contre  les  Carbonari.  Le  Saint 
Pore  ordonnait  (|ue  Ton  proc^dat  h  Felectiou  aussitot  apres  sa  mort,  par 
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It  would  also  appear  that  Pius  IX.  was  much  alarmed 
lest,  if  he  died  during  the  sitting  of  his  Vatican  Council, 
that  body  should  be  minded  to  take  part  in  the  choice  of 
his  successor,  or  some  other  irregularity  take  place.  Accord- 
ingly a  constitutio  was  issued  by  him,  "  ad  tarn  funestum 
"  periculum  avertendutn,^^  and  confining  the  election  to 
the  Cardinals  (z).     (December  4,  1869.) 

CCCCXXX.  The  duty  which  ranks  next  in  importance 
to  that  of  choosing  the  Pope  is  that  of  affording  counsel 
to  him  and  assisting  him  in  the  spiritual  government  of  the 
world. 

This  duty  is  performed,  1st,  in  conshtorio  (o),  that  is  in 
the  assemblage  of  Cardinals  at  the  Papal  Palace,  in  the 
presence  of  the  Pope ;  2nd,  in  congregationibusy  that  is  in 
certain  colleges  or  committees  of  different  official  persons. 


acclamatioD,  s'il  ^tait  possible,  et,  pour  amsi  dire,  sur  le  corps  expirant ; 
que  cette  election  se  fit  eu  secret,  sans  atteudre  les  Cardinaux  hors  de 
Rome,  sans  pr^venir  les  ministres  accrMit^,  sans  informer  les  Oours, 
sans  s*occuper  des  fun^railles,  avant  que  Tacte  f&t  consomm^.  Le  Saint 
P^re,  avec  les  expressions  les  plus  path^tiques,  recommandait  Tun  ion 
aux  Cardinaux,  leur  rappelait  que  presque  tons  dtaient  ses  creatures,  et 
que  la  reconnaissance,  jointe  li  Tamour  de  la  religion  et  de  la  patrie, 
devait  I'assurer  de  leur  ob^issance.  Ce  dernier  Bref  causa  la  plus  viva 
sensation.  Cependant,  toute  la  Congregation  eut  la  sagesse  de  recou- 
nutro  que  les  ordres  ^mands  de  Sa  Saintetd,  h  I'dpoque  ou  les  suites  de  la 
revolution  d*£spagne  et  du  Pi^mont  agitaicnt  I'ltalie,  n'dtaient  plus  appli- 
cables  aux  circonstances  actuelles." — Artaudj  Ilistoire  du  Pape  Pie  VII,, 
p.  GOO. 

(s)  "  Motu  proprio  ac  de  ApostolicflD  potest atis  plcnitudine  declaramus, 
decernimus,  atque  statuimus  quod,  si  placuerit  Deo  mortali  Nostras 
peregrination!,  prasdicto  Generali  (^oncilio  Vaticano  perdurante,  finem 
imponere,  electio  novi  Summi  Pontiiicis,  in  quibuscumque  statu  et 
terminis  Concilium  ipsum  subsistat,  nonnisi  per  S.R.E.  Cardinales  fieri 
debeat,  minim e  vero  per  ipsum  Concilium,  atque  etiam  omnino  exclusis 
ab  eadem  electione  peragenda  quibuscumque  aliis  personis  cujusvis,  licet 
ipsius  Concilii,  auctoritate  forte  deputandis,  praeter  Cardinales  prssdictos/' 
OJiz,  Akt,  II.  p.  161,  s.  xxxi. 

(a)  It  is  in  the  CotmUory  that  the  allocutions  of  the  Pope  are  made 
whidi  are  in  some  degree  analogous  to  royal  speeches  and  public  declara* 
tions  of  the  Executive  in  other  countries. 
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over  which  a   Cardinal   presides,  and  to  which  a  certain 
portion  of  the  Papal  Government  is  delegated  (6). 

The  authority  of  the  decisions  of  these  committees,  (1) 
as  to  matters  of  doctrine,  (2)  as  to  matters  of  discipline, 
and  (3)  as  to  the  adjudication  of  particular  cases,  depends  of 
course,  so  far  as  foreign  countries  are  concerned,  upon  the 
law  of  each  country  in  which  the  Koman  Catholic  Church  is 
established. 

It  is  only  under  great  limitations,  as  to  the  necessary  con- 
currences of  the  royal,  legal,  and  episcopal  authorities,  that 
these  decisions  have  ever  been  allowed  to  take  effect  in 
France  (c). 

The  same  remarks  are  applicable  both  as  to  general 
usage,  and  especially  the  law  of  France,  with  respect  to  the 
decisions  of  the  tribunal  which  is  concerned  with  prepar- 
ing and  expediting  the  Letters  Apostolic  or  Rescripts  of  the 
Popes,  namely,  the  Cancellaria,  Dataria,  and  Poenitentiaria 
(d).  So  with  respect  to  the  highest  Roman  tribunal,  the 
Bota  Romantty  which  consists  of  twelve  auditores^  one 
French,  one  Spanish,  one  German,  the  rest  Italian ;  it  has 
no  authority  in  France  (e).  The  tribunal  of  the  Signatura 
JustiticB  presides  over  matters  of  Appeals^  Delegation^  and 
Recusation,  and  the  Rescripts  are  signed  by  the  Pope.     The 

(6)  Of  these  con(iregatume8  some  have,  or  had,  for  their  more  especial 
object  municipal  and  civil  matters  of  the  Roman  territory,  some  the  eccle- 
siastical affairs  of  a  particular  nation,  others  the  general  care  of  the 
lloman  Catholic  Church,  viz. : 
Congregatio  Consistorialis. 

Inquisitionis  (over  which  the  Pope  usually  presides). — 

(Devoti,  i.  p.  171,  s.  27.) 
Indicis. 
Concilii. 

Episcoporum  ac  Regularium. 
De  liitibus. 

De  Indulgentiis  et  BeUqaiis. 
De  Propaganda  Fide, 
(t)  Lequeuxy  i.  364,  866,  366. 

\d)  Reiffenstuelf  Jus.  Can,  Univ,  1.  iii.  t.  iv.  note  677. 
(«)  "  Apud  no8  nullam  exercet  jurisdictionem  hoc  tribunal" — Le^ueux, 
i.368. 
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tribunal  of  the  Signatura  GraticB  has  cognisance  of  matters 
in  which  ikiQ  favour  of  the  Pope  is  sought,  and  in  this  tri- 
bunal he  presides  in  person. 

CCCCXXXI.  With  respect  to  the  rank  of  the  Cardinal 
(/)  at  Rome,  it  is  considered  next  to  that  of  the  Pope.  For 
some  time  Archbishops  and  Bishops  refused  to  yield  prece- 
dence to  Cardinal  Priests  and  Deacons  ;  but  from  the  order 
of  rank  observed  at  the  Council  of  Lyons,  a.d.  1245,  it 
appears  tliat  precedence  was  accorded  to  Cardinals  over 
all  dignitaries,  including  Patriarchs. 

When  in  1440,  the  Archbishop  of  York  was  made 
Cardinal,  the  Archbishop  of  Canterbury  demurred  to  his 
claim  for  precedence.  But  the  Pope  wrote  to  the  latter 
prelate,  that,  as  the  College  of  Cardinals  represented  the 
Apostles,  their  universal  right  of  precedence  was  not  to  be 
disputed. 

Their  rank  in  foreign  countries  must  depend  upon  the  laws 
and  usages  of  each  country,  but  generally  in  countries  which 
recognise  the  supremacy  of  Rome,  their  rank  has  been,  with 
more  or  less  restriction,  recognised  also. 

The  Cardinal  now  resident  in  England  has  no  rank  in  this 
country,  but  this  is  probably  the  consequence  of  the  non- 
recognition  of  his  mission,  and  the  grievous  infraction  of  In- 
ternational Law  with  which  it  was  inaugurated.  With 
respect  to  other  Roman  privileges  of  Cardinals,  such  as  those 
which  relate  to  the  holding  of  benefices  and  residence  at 
Rome,  they  are  by  no  means  recognised  as  a  matter  of 
course  in  other  countries,  and  in  France  they  have  been 
denied  {g). 


(/)  "  0.  xiii.  8.  Sunt  autcni  X.  qui  filiis,  leg.  c.  xvii.  8.  Decet  de  elect, 
in  VI.  cardinales,  id  est  cardines  orbis  consiliarii,  fratres,  familiares  aut 
filii  Papa5,  cardinales  divi,  lamina  Eccloaiae,  &c.  denique  faciunt  unuiu 
corpus  cum  Papa  sicut  canonici  cum  Episcopo/'  &c. — Barhosoj  De  Jure 
Eccles.  1.  i.  c.  iv.  note  1. 

(ff)  "  On  n'a  jamais  roprardcS  en  France  les  reglcments  que  les  Papes 
ont  fails,  toucliaut  la  re»ideuco  des  Cardinaux  hk  Rome,  coiume  uue  loi 
que  les  Cardinaux  fran^ois  fussent   oblig<5s  de  suivre."    An  eminent 
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CCCCXXXII.  The  oath  taken  by  the  Cardinals  is  thus 
given  by  De  MaiUane  : — 

"  Ego nuper  assumptus  in  Sancta  Bomana  [Ecclesia] 

Cardinalem  [Cardinatum]^  ab  hac  hora  in  anteaero  fidelis 
beato  Petro,  universalique  et  KomanaB  EcclesiaB,  acsumtuo 
"  Pontifici  ejusque  puccessoribus  canonice  intrantibus.  La- 
borabo  fideliter  pro  defensione  fidei  Catholicae,  exdrpa- 
tioneque  hsBresium,  et  errorum  atque  Schismatum  refoima- 
tione,  ac  pace  in  populo  Christiano :  alienationibus  rerum 
"  et  bonorum  Ecclesias  Romanro,  aut  aliarum  Ecclesiarum 
"  et  beneficionim  quorumcunque  (non)  consentiam^  nisi  in 
"  casibus  a  jure  permissis ;  et  pro  alienatis  ab  Ecclesia 
*^  Komana  recuperandis  pro  posse  meo  operam  dabo.  Non 
^^  consulam  quidquam  summo  Pontifici^  nee  subscribam  me 
nisi  secundum  Deum  et  conscientiam,  quad  mihi  per  sedem 
Apostolicara  commissa  fuerint  fideliter  exequar^  Cultum 
"  Divinum  in  Ecclesia  tituli  mei,  et  ejus  bona  conseryabo ; 
"  sic  me  Deus  adjuvet  et  haec  sacrosancta  Dei  Evangelia  " 
(A). 

CCCCXXXIII.  D'Aguesseau  wrote  a  very  Ieai*ned 
Memoire  (2)  upon  the  question  whether  a  French  Cardinal, 
guilty  of  leze-majeste^  was  exempted,  on  account  of  his 
dignity,  from  the  royal  jurisdiction  (J).  This  great  jurist 
considers  the  question  under  four  heads,  and  the  Cardinal 


magistrate  at  the  head  of  the  bar  denounced  the  Bull  of  Innocent  X.  as 
"  abusive  *'  j  the  high  rank  and  digmty  of  the  Cardhml  was  admitted, 
especially  with  the  Sovereign  Pontiff, "  auquel  ils  (lea  Oardinaux)  doiyent 
respect  et  fid^litd  particuli^re ;  mais  cotte  obligation,  qui  est  du  droit positif 
et  humairif  ne  peut  venir  en  competence  avec  les  droita  de  la  naissance  et 
do  la  nature  qui  nous  attochent  de  droit  divin  h  nos  Souverains,  et  auquel 
il  n  est  pas  loisible  de  rdsister/* — 2>.  de  MaUlanej  i.  413,  414  :  M,  du 
Clerydf  t.  vi.  p.  1047. 

(A)  D.  de  Maillane,  i.  413.     *'  Cardinal:' 

(i)  D'uiffuesseau,  v.  199,  MSmoire  ou  Von  examine  si  un  Cardinal  franr- 
^ais,  qui  cofnmet  un  Crime  de  Leze-MajestS,  est  exempt  de  la  Juridiction 
royale  par  sa  dignit4>  A  very  valuable  dissertation  on  the  limits  of  the 
spiritual  and  temporal  power. 

(y)  See  Bynkershoehy  De  F.  L,  c.  vi.  p.  455 ;  c.  xii.  p.  491. 
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is  considered  (1)  as  a  Clerk,  (2)  as  a  Bishop,  (3)  as  a 
Cardinal,  (4)  as  the  diocesan,  by  virtue  of  his  rank  in  the 
College  of  Cardinals ;  and  the  result  of  his  examination  into 
all  these  points  is  that  the  Cardinal  is  subject  to  the  royal 
jurisdiction  : — "  De  quelque  c6t6  que  Ton  considere  le 
"  Cardinal,  il  est  egalement  soumis  a  la  puissance  et  k  la 
"  justice  du  Roi "  (A). 

The  following  passages  in  this  elaborate  and  international 
treatise  are  well  worthy  of  attention : — "  Comme  le  Pape 
"  r^unit  en  sa  personne  la  qualite  de  Prince  Souverain  k  celle 
"  de  Chef  de  I'Eglise,  et  que,  contre  la  doctrine  et  les  senti- 
**  mens  des  anciens  Papes,  il  est  enfin  devenu  Roi  et  Pontife 
"  tout  ensemble,  les  Cardinaux,  qui  sont  ses  ministres  dans 
ces  deux  qualit&,  peuvent  aussi  etre  consider^  sous  deux 
faces  differentes;  c'est-S,-dire,  on  dans  leur  etat  ecclesias- 
'*  tique,  comme  priucipaux  ministres  de  I'Eglise  de  Rome,  et 
assesseurs  du  Pape  dans  les  affaires  ecclesiastiques,  ou  dans 
leur  ^tat  politique,  comme  conseil  et  principaux  ofBciers 

"  d'un  Prince  etranger  "  (/) "  Quelle  est  done, 

"  suivant  ces  principes,  la  veritable  situation  d'un  Fran^ais 
"  qui  est  honor^  de  la  dignity  de  Cardinal  ?  " 

"  II  devient,  a  la  vdritd,  le  conseil,  le  ministre  du  Pape, 
avec  I'agrement  et  presque  toujours  par  la  protection  du 
Roi;  il  entre  par  1^  au  service  du  Pape,  il  contracte  de 
"  nouveaux  engagements  :  mais  il  ne  detruit  pas  les  anciens 
"  qui  le  Kent  k  sa  patrie.  Le  lien  qui  I'attache  a  son  premier 
"  maitre  est  d'un  ordre  sup^rieur  a  celui  qui  I'unit  au  second ; 
"  I'un  est  naturel,  I'autre  est  purement  civil :  I'obligation 
"  civile  ne  detruit  pas  I'obligation  naturelle,  et  un  Cardinal 
"  n'en  est  pas  plus  dispense  qu'un  General  fran^ais  qui  com- 
"  mande  les  troupes  du  Roi  Catholique,  ou  qu'un  Due  et  Pair 
"  qui  a  joint  k  ce  titre  celui  de  Grand  d'Espagne,  ou  qu'un 
**  negociant  qui  va  s'ctablir  k  Amsterdam  ou  k  Cadiz,  par 
rapport  a  son  commerce  "  (m). 

(A;)  B'Aguesseau,  ibid.  p.  336.  (0  Ibid.  p.  200. 

(m)  Ibid.  p.  298. 


tc 


CARDINALS — OATH   TAKEN   BY.  523 

CCCCXXXII.  The  oath  taken  by  the  Cardinals  is  thus 
given  by  De  MaiUane  : — 

"  Ego nuper  assumptus  in  Sancta  Komana  [Ecclesia] 

"  Cardinalem  [Cardinatum],  ab  hac  hora  in  anteaero  fidelis 
"  beato  Petro,  universalique  et  Romanae  Ecolesiae,  acsummo 
"  Pontifici  ejusque  successoribus  canonice  intrantibus.  La- 
"  borabo  fideliter  pro  defensione  fidei  CathoIicsB,  extirpa- 
tioneque  hasresium,  et  errorum  atquc  Schismatum  refonna- 
tione,  ac  pace  in  populo  Christiano :  alienationibus  rerum 
"  et  bonorum  Ecclesia)  Romanro,  aut  aliarum  Ecclesiarum 
"  et  beneficiorum  quorumcunque  (non)  consentiam,  nisi  in 
"  casibus  a  jure  permissis ;  et  pro  alienatis  ab  Ecclesia 
Romana  recuperandis  pro  posse  meo  operam  dabo.  Non 
consulam  quidquam  summo  Pontifici,  nee  subscribam  me 
nisi  secundum  Deum  et  conscientiam,  quae  mihi  per  sedem 
ApostoHcam  commissa  fuerint  fideliter  exequar,  Cultum 
"  Divinum  in  Ecclesia  tituli  mei,  et  ejus  bona  conservabo ; 
"  sic  me  Deus  adjuvet  et  haec  sacrosancta  Dei  Evangelia  " 
(A). 

CCCCXXXIII.  D'Aguesseau  wrote  a  very  learned 
Memoire  (i)  upon  the  question  whether  a  French  Cardinal, 
guilty  of  leze-majeste^  was  exempted,  on  account  of  his 
dignity,  from  the  royal  jurisdiction  (J).  This  great  jurist 
considers  the  question  under  four  heads,  and  the  Cardinal 


magistrate  at  tlio  head  of  the  bar  denounced  the  Bull  of  Innocent  X.  as 
"  abusive  " ;  the  high  rank  and  dignity  of  the  Cardinal  was  admitted, 
especially  with  the  Sovereign  Pontiff, "  aiiquel  ils  (les  Oardinaux)  doivent 
respect  et  fid^lit^  particulidre ;  mais  cette  obligation,  qui  est  du  droit  positif 
et  humain,  ne  peut  venir  en  competence  ayec  les  droits  de  la  naissance  et 
de  la  nature  qui  nous  attachent  de  droit  divin  h  nos  Souyerains,  et  auquel 
il  n'est  pas  loisible  de  r«5sister." — Z),  de  Maillane,  i.  413,  414  :  M,  du 
ClerffS,  t.  vi.  p.  1047. 

(/*)  D.  de  MailUme,  i.  413.     "  Cardinal:' 

(i)  UAguesseau,  v.  199,  Mdmoire  oil  ran  examine  si  un  Cardinal  /ran- 
gaiSf  qui  commet  un  Crime  de  Lbze-M(rjest6j  est  exempt  de  la  Juridicfion 
royale  par  sa  dignity.  A  very  valuable  dissertation  on  the  limits  of  the 
spiritual  and  temporal  power. 

(j)  See  Bynkershoeky  De  F,  L,  c.  vi.  p.  456 ;  c.  xiL  p,  491. 
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the  whole  Church  of  Christ  is  committed  to  the  charge  of  the 
Pope,  and  as  he  cannot  be  present  everywhere,  it  is  necessary 
that  he  should  have  deputies  armed  with  his  authority  and 
jurisdiction,  and  hence  the  institution  oi Legates  {q\  Legates 
are  of  three  kinds : — 

1.  Legati  a  latere. 

2.  Legati  missi^  or  Nuntii, 

3.  Legati  nati, 

CCCCXXXVI.  Legati  a  latere  (r)  are  Cardinals  whom 
the  Pope  has  sent,  as  it  were,  from  his  own  side^  either  to 
foreign  Princes,  or  into  provinces  of  the  Roman  See,  clothed 
with  the  most  ample  authority.     In  the  Decretals^  powers 
nearly  if  not  quite  equal  to  those  of  the  Pope  [s)  are  con- 
ferred on  these  Legates,  and  it  is  provided  that  they  shall 
continue  after  the  death  of  the  Pope.     They  were  authorised 
to  convene  and  preside  over  Councils,  with  a  vote  equivalent 
to   that  of  the   whole   assembly,  to   suspend   and   depose 
bishops,  and   to   make   laws.     These   extravagances   were 
partly  the  fruit  of  the  Council  of  Trent  {t)y  but  the  laws 
and  practice  of  independent  States  have  so  curtailed  and 
limited  them  (u)  that  the  office  has  fallen  into  desuetude. 
Nevertheless,  after  the  desolating  storm  of  the  first  Revolu- 
tion had  passed  over  the  Galilean  Church,  and  Napoleon 
had  again  opened  communications  with  Rome,  Pius  VIL  sent 
Cardinal  Caprara^  in  the  character  of  a  Legatus  a  latere^  to 
France.     The  French  Government  admitted  him,  and  with 


(q)  For  their  early  history,  see  Thomassinus,  DiscipL  pt.  i.  1.  ii,  ec. 
113,  119.     De  Cardinalibus  et  Legatis, 

(r)  X.  I.  tit.  XXX.  VI.  t.  XV.  c.  1.     De  Off,  Leg. 

(«)  X.  V.  t.  xxxiii.  c.  23.  De  Frivileg,     Cap.  Antiqua, 

(t)  Sess.  xxiv.  c.  xx.     De  Itcf. 

(tt)  "  Aucun  individu,  se  disant  Nonce,  LSgat,  Vicaire,  ou  Commissaire 
npostolique,  ou  se  pr^valant  de  toute  autre  denomination,  ne  pourra,  sans 
Tautorisation  du  Gouvernement,  exercer  sur  le  sol  fran^sds,  iii  ailleurs, 
aucune  fonction  relative  aiix  affaires  de  TEglise  gallicane.'' — Artie, 
organiques,  art.  ii. 

Walter,  Kirchenrecht,  s,  148. 

Thomass,  Diicip,  ubi  supr. 
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very  large  honours,  which,  however,  they  partially  circum- 
scribed by  denying  to  him  the  faculty  of  acting  by  delegate 
suhdelegandi)  (or). 

These  Legates  are  ambassadors  of  the  first  rank. 

CCCCXXXVII.  Legati  missij  or  Nuntiiy  are  Papal 
ambassadors  appointed  for  the  execution  of  some  particular 
business  in  foreign  parts,  with  powers  limited  by  their  cre- 
dentials. 

Ntintii  Apostolici  are  resident  Papal  ambassadors  at  foreign 
Courts  (y). 

Nuntii  are  ambassadors  of  the  second  rank,  though  some- 
times furnished  "  cum  potestate  Legati  a  latere.*' 

Internuntii  are  those  who  are  appointed  provisionally,  or 
who  are  resident  in  provinces  in  which  the  Sovereign  is  not 
present.  These  are  ambassadors  of  the  third  rank.  For 
the  transaction  of  matters  of  minor  moment  Ablegati  are 
sometimes  despatched  from  Kome. 

The  chief  duties  of  the  Legate  or  Nuncio  are,  to  watch 
over  the  interests  of  the  Koman  See,  to  apprise  the  Pope  of 
all  matters  of  moment  passing  at  a  foreign  Court,  and  to 
obtain  canonical  information  respecting  the  Bishops  nomi- 
nated by  the  Crown  [z).  They  have  no  jurisdiction  unless 
by  the  permission  of  the  State  to  which  they  are  sent  (a). 


(.r)  The  Papal  letters,  "  Qui  Chritti  Domini"  conferred  on  the  Legate 
"  potestatem  constituendi  novaa  Ecclesias  Galliarum :  singularum  Dioe- 
cesium  fines  determinandi  :  proband!  statuta  capitulorum,  eisque  conce- 
dendi  choralia  iusignia,  quoB  lis  convenire  arbitrabitur  :  paroecias  circum- 
scribendi :  procedendi  per  se  ad  constitutionem  Ecclesiarum :  dispensandi, 
condonandi :  imo  et  subdeleffondi.^ — Legfueux,  i.  380.  Bulletin  des  Lois, 
III*  S4rie,  No.  1374. 

(y)  Vide  antCj  p.  197,  note  (j)y  formerly  apocrisiarii  or  responsaleSf 
Nov.  123,  c.  25. 

(s)  ^'Nullum  apud  nos  Nuntii  jurisdictionis  actum  exercenf — 
LequetLV,  i.  380. 

(a)  ^'Ihre  Yollmachten  hangen  von  ihren  besondem  Instructionen, 
ihre  Zulassung  yon  der  Regierung  des  betreffenden  Landes  ab." — Walter 
Abechn.  144. 

JSxir.  Comm,  de  Consuet,  i.  tit  i.  c.  1.  ifl  now  held  contiarj  to  the  jus 
commune  of  the  Ohurch  and  of  States. 


528  INTERNATIONAL   LAW. 

Their  powers,  therefore,  no  longer  depend  upon  one  general 
law,  but  upon  the  particular  instructions  given  to  them,  and 
on  the  law  and  usage  of  the  country  to  which  they  are  sent. 
This  has  been  the  consequence  of  the  dispute  at  the  close  of 
the  last  century  with  respect  to  perpetual  or  standing  nuntia^ 
turas  (J), 

CCCCXXXVIII.  The  title  of  Legati  nati  (c)  was  con- 
ferred upon  certain  foreign  dignitaries,  to  whose  See  or 
Crown  the  power  and  office  of  Legate  was  perpetually 
annexed.  Such  were  the  Archiepiscopates  of  Kheinns, 
Bordeaux,  and  Lyons  in  France  ;  of  Canterbury  and  York 
in  England:  of  Toledo  and  Tarragona  in  the  Spanish 
peninsula ;  of  Salzburg,  Cologne,  and  Prague  in  Germany ; 
of  Pisa  in  Italy ;  the  Crown  of  Hungary  and  the  Crown  of 
the  Two  Sicilies — apostoUca  regni  Sicilice  Legatio  (rf). 

In  process  of  time  it  was  found  that  the  Papal  power  was 
rather  weakened  than  strengthened  by  these  perpetual  and 
unchangeable  legates,  and  it  is  probable  that  the  provi- 
sionary  title  is  the  only  memorial  of  former  authority  which 
they  now  retain ;  except,  indeed,  in  the  case  of  the  Crown 
of  Hungary,  for  Pope  Sylvester  conferred  this  privilege  upon 
King  Stephen  (<?) ;  except  also,  in  the  case  of  the  King 
of  the  Two  Sicilies.  This  privilege  of  the  Sicilian  Monarchy 
is  founded  upon  a  Bull  of  Urban  II.  to  Roger  (1099),  and 
was  expressly  confirmed  by  a  Bull  of  Benedict  XIIL 
(1728).  The  King  used  to  exercise  jurisdictioji  as  Legate 
through  a  special  tribunal  of  his  own  {Monarchia  Sicula). 


{b)  Packmann,  Lehrbuch  des  Kircheiirechts,  a.  182. 

(r)  Devati,  i.  176. 

(d)  Walter,  Kirchenrecht,  Absclin.  144 :  "  Doch  hangen  nur  Ehren- 
rochte  davon  ab." 

{e)  '^  Sich  das  Ereuz,  als  Zeichen  des  Apostolats  allenthalben  vortragen 
zu  lassen,  und  nach  dem  Maasse  der  gottlichen  Giiade,  und  als  SteUver^ 
treter  des  PapsieSf  die  gegenwartigen  und  kiinftigen  Eirchen  des  un- 
garischen  Keicbes  einzuricbten,  zu  ordnen,  und  mit  Vorzugen  auszu- 
zeicbnen." — Benedict  XIV,  De  Synod,  Dioc,  1.  ii.  c.  vi.  cited  by  Packmann, 
8. 181. 
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The  Commissanus  Apostolicusy  sometimes  called  Delegatus^ 
is  an  officer  despatched  by  the  Pope  to  obtain  information 
upon  a  particular  matter. 

The  Vicarius  ApostoKcus  is  an  officer  through  whom  the 
Pope  exercises  authority  in  parts  remote,  and  who  is  some- 
times sent  with  episcopal  functions  into  provinces  where  there 
is  no  Bishop  resident,  or  where  there  has  been  a  long  va- 
cancy of  the  see,  or  into  infidel  or  heretical  countries  (/). 

The  Prcefecli  Apostolici  are  officers  of  the  same  character, 
but  without  the  power  of  exercising  episcopal  functions. 

CCCCXXXIX.  There  remains  the  question  as  to 
whether  the  Pope  may  be  deposed  for  his  ofibnces,  and  by 
whom? 

In  the  case  of  any  other  Sovereign,  such  a  question 
would  not  properly  be  answered  in  any  treatise  on  Inter- 
national Law.  First,  because  it  is  a  question  rather  of 
Public  than  of  International  Law ;  and  secondly,  because 
it  is  neither  prudent  nor  right  to  attempt  to  lay  down  rules 
for  a  case  which,  if  it  ever  happen,  must  be  superior  to  all 
rule,  save  that  which  the  necessity  itself  may  suggest  and 
justify.  But  the  character  of  the  Pope  as  Universal 
Spiritual  Chief  gives  foreign  countries  a  direct  interest 
in  that  question  ;  and,  moreover,  it  is  one  which  has  under- 
gone consideration,  and  of  which  a  solution  has  been 
attempted* 

Here,  again,  as  in  so  many  matters  relating  to  the  Pope, 
there  are  two  distinct  opinions  maintained  by  ultra-  and  cis- 
montane  canonists.  The  former  muntain  the  impossibility 
of  the  Pope's  trial  or  deposition  on  account  of  his  infallibility 
and  of  his  superiority  to  every  earthly  tribunal.  The  latter 
hold  the  superiority  of  General  Councils  of  the  Church  to 
the  Pope,  the  possibility  of  his  erring,  and  that  he  is  not 
exempt  from  the  jus  commune  whereto  every  Bishop  or 

(/)  The  right  to  nominate  these  officers  resta  upon  the  Pope's  claim  to 
universal  jurisdiction,  and  on  what  is  called  hy  canonists  the  jus  devalu- 
twnis.'^  Walter,  ib, 

VOL.   II.  M  M 
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dignitary  of  the  Church  is  canonically  responsible  for 
certain  offences^  and  that  bad  Popes  have  been  lawfully 
deposed  both  by  Emperors  and  by  Councils. 

The  Council  of  Basle  distinctly  asserted  three  proposi- 
tions :— 

1.  That  a  General  Council  was  superior  to  the  Pope,  and 
that  he  owed  obedience  to  it. 

2.  That  he  might  be  punished  {debite  puniatur)  for  disobe- 
dience to  it. 

3.  That  by  this  Council  the  Cardinals  are  enjoined  to 
remonstrate,  first  personally,  then  in  their  collegiate  capacity, 
with  an  erring  Pope^  and  lastly  to  denounce  him,  if  he  do 
not  amend,  at  the  next  General  Council  (^). 

^'  Non  Dostnim  inter  yos  tantafi  componere  lites." 

But  it  is  necessary  to  add  that,  both  in  the  convocation  and 
in  the  proceedings  of  a  General  Council,  all  Christian  nations 
must  be  interested. 

CCCCXL.  In  1849,  during  the  civil  wars  in  Italy, 
the  English  Minister  for  Foreign  Affairs  (Viscount  Palmer- 
ston)  carried  on  a  very  important  correspondence  with  our 
ambassador  abroad,  in  which  he  made  the  following  among 
other  observations : — 

1.  That  England  would  not,  on  account  of  her  Roman 
Catholic  subjects,  view  with  indifference  what  was  passing 
in  the  Roman  States  (A). 

2.  That  she  desired  that  the  Pope  should  occupy  an  inde- 
pendent temporal  position,  in  order  that  he  might  not  become 
the  political  instrument  of  any  one  European  Power  (i). 

3.  That  there  was,  nevertheless,  a  great  diiEculty  in 
making  the  Roman  States  an  exception  to  the  general  rule 


(//)  Art.  ii.  iii.  vi.  vide  Koch^  Sanctio  Praym,  Sylloyc  Doc.  pp.  112, 147. 
Dist.  1.  Can.  Iviii. :  Dist.  xxv.  Cau.  vi. 

(/*)    Vide  ante,  vol.  i.  p.  G20. 

(i)  See  the  opinion  of  PortidiA,  Discours  sur  V  Oryanisation  des  CuUes, 
Discours,  etc,  par  le  Vicotnte  F.  Portalis,  s.  ii3  (Paris,  1845). 
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of  non-iuterference  between  any  foreign  people  and  their 
Sovereign. 

4.  That  the  position  of  the  Pope  differed  from  that  ol 
other  Sovereigns,  as  he  was  elected  by  the  College  of  Car- 
dinals^  a  body  neither  national  in  its  constitution  nor  in  its 
membership. 

5.  That  the  Pope  ought  to  give  his  subjects  securities  for 
good  government. 

6.  That  for  that  object  a  separation  should  be  made  be- 
tween the  spiritual  authority  and  the  temporal  powers  and 
institutions  of  the  State. 

7.  That  an  armed  intervention  to  assist  the  Pope  in  re- 
taining a  bad  government  would  be  unjustifiable  (J). 


(J)  Correspondence  between  Viscount  Palmerston,  the  Marquis  of  Nor^ 
tnanln/f  and  Prince  CasteJcicala,  laid  before  Parliament,  June  15, 1849 ; 
and  see  Correspondence  affecting  the  affairs  of  Rome,  presented  to  Parlia- 
ment AprU  14, 1851,  and  1870-71. 
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CHAPTER  XI. 

THE  INTERNATIONAL  STATUS  OP  THE  PATRIARCHATE 
OP  CONSTANTINOPLE  (a).  THE  CHURCH  IN  THE  KINO- 
DOM  OP  GREECE— RELATIONS  BETWEEN  THE  GREEK 
AND  ANGLICAN  CHURCHES. 

CCCCXLI.  In  the  time  of  Pope  Gregory  the  Great  (4) 
(a.d.  595),  and  while  Maurice  was  Emperor  of  Constanti- 
nople, John,  the  Patriarch  of  Constantinople,  openly  assumed 
the  title  of  Universal  Bishop,  claiming  thereby  apparently  a 
spiritual  supremacy  over  the  whole  Christian  world  (c).  The 
letters  written  by  Gregory  to  the  Emperor,  to  the  Patriarch, 
and  to  certain  Bishops,  are  among  the  most  valuable  monu- 
ments of  Ecclesiastical  History,  and,  indeed,  of  Ecclesias- 
tical International  Law. 

These  letters  of  this  illustrious  (d)  prelate,  in  which  he 
denies  the  right  of  any  Patriarch  or  Bishop  to  arrogate  to 
himself  the  title  of  Universal  Bishop,  and  denounces  the 
usurper  of  this/oo/wA,  offensive,  and  unchristian  appellation 
as  the  precursor  of  Antichrist  (e),  will  well  repay  the  perusal 


(a)  Walters  Kirclienrecht,  88.  16^173.  Verfasmng  der  Morgenland- 
ischen  Kirche. — "  Geschichte  der  kirchlichen  Trennunff  swischen  dem  Orient 
und  Occident.  Von  den  ersten  Anfdngen  his  zur  jiingsttn  Oegentoart,^ — 
Von  Dr.  A.  Pichler  (Miinchen,  1864),  a  work,  in  two  volumes,  of  great 
erudition  and  research. 

(b)  His  Pontificate  lasted  from  a.d.  690  to  a.d.  604. 

(c)  Vide  ante,  pp.  36&-69. 

(d)  The  blot  upon  his  character  is  his  adulatory  letter  to  the  wretch 
Phocas ;  but  even  Oibbon  says  that  *'  Gregory  might  justly  be  styled  the 
Father  of  his  Country."— 2>«?/iVw  and  Fall,  vol.  viii.  p.  170  (ed.  Milman). 

(e)  L.  vii.  ep.  xxxiii. :  "Eundem  vero  fratrem  et  coepiscopum  meum 
fitudiose  admonere  curavi,  ut  si  habere  pacem  omnium  concordiamque 
desiderat  ab  stuUi  vocabuli  ee  appellatione  compescat."    .    ,    ,     "  Ego 
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of  all  who  take  an  interest  in  those  events,  which  combine 
some  of  the  most  remarkable  features  of  civil  and  ecclesias- 
tical history  (/). 

CCCCXLII.  More  than  a  century  passes  away  between 
the  Pontificate  of  Gregory  I.  (the  Great)  and  that  of  Gregory 
II.  (g).  But  both  Popes  were  brought  into  especial  contact 
with  the  Patriarchate  of  Constantinople.  According  to  the 
opinion  of  Gibbon,  certainly  important  on  this  point,  the 
Patriarchs  of  Rome  and  Constantinople  were  at  this  time 
nearly  equal  in  ecclesiastical  rank  and  jurisdiction  (A).  But 
the  Greek  Patriarch  was  under  the  immediate  yoke  of  a 
tyrannical  Prince,  which  the  distant  Roman  Patriarch  had 
been  long  striving  to  shake  off. 

When  the  imperial  iconoclast,  Leo,  was  making  that  assault 
upon  the  devotional  use  of  images,  which — trifling  as  it 
seems  to  the  infidel  historian — was  fraught  with  serious 
consequences  to  the  future  peace  of  Christendom,  he  received 
from  Gregory  II.  a  letter,  which  contains  a  passage  bearing 
upon  the  present  subject:  "Are  you  ignorant"  (Gregory 
writes)  "  that  the  Popes  are  the  bond  of  union,  the  mediators 

autem  fidenter  dico,  quia  quisquis  se  Univertaleni  Sacerdotem  vocat,  vel 
vocari  desiderat,  in  datxone  sua  antichristum  praecwrritf  quia  superbiendo 
86  cseteris  prseponit.*' 

Ep.  xxzl. :  '*  Ut  verhum  superhuSj  per  quod  grave  Kondalum  in  Ecclesiii 
generatur,  auferre  festinetis." 

Some  expressions  of  the  kind  occur  in  most  of  the  ten  letters. 

(/)  The  reader  is  referred  to : — 

lib.  V.  ep.  xviii.  (Ad  Johannem  Episcopum.) 

Ep.  xix.  {Ad  Sabinianum  Diaconum.) 

Ep.  XX.  (Ad  Mauricium  Augustum.) 

Ep.  xxi.  (Ad  Constantinam  AuguHam.) 

Ep.  xliiL  (Ad  Etdogium  et  Anastasium  Episcopw,) 

Lib.  yii.  ep.  xxvii.  (Ad  Anastastum  Episcopum,) 

Ep.  xxxi.  (Ad  Cyriacum  Episcopum,) 

Lib.  yiii.  ep.  xxxiii.  (Ad  Mauricium  Augustum,) 

Lib.  Tiii.  ep.  xxx.  (Ad  Eulogium  Episcopum  Alexandrinum,) 

Lib.  xiii.  ep.  xl.  (Ad  Cyriacum  Patriarcham  Canstemtmopol.) 

Sancti  OregorU  Papa  I.  Cognomento  Magni  Opera  Omnia,  t.  ii.  (Parisiis, 
Sumptibus  Claudii  Rigaud,  1705.) 

(g)  Extended  from  a.d.  715  to  731. 

(h)  Decline  and  FaU,  vol  ix.  p.  181. 
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'*  of  peace  between  the  East  and  West  ?  ^  (t).  When  the 
iconoclast  had  ceased  to  reign,  the  power  of  the  Byzantine 
Emperor  in  Italy  had  dwindled  into  the  Exarchate  of 
Ravenna,  and  was  practically  confined  within  the  walls  of 
that  city. 

The  restoration  of  the  Western  Empire  by  Charlemagne, 
which  has  been  mentioned  in  the  preceding  pages  {j),  wbs 
followed  by  the  separation  of  the  Latin  and  Greek  Churches. 
In  what  degree  a  difference  of  religious  opinion  upon  the  most 
inscrutable  of  mysteries,  national  animosity,  and  arrogance 
on  the  part  of  Kome  contributed  to  produce  that  schism, 
which  the  lapse  of  ten  centuries  finds  unhealed,  it  is  not 
within  the  compass  of  this  work  to  consider. 

In  the  turbulent  period  between  a.d.  857-886,  !Pope  Ni- 
cholas I.  and  the  Patriarch  Photius  had  mutually  denounced 
and  deposed  each  other.  But  it  was  not  until  a.d.  1054  that 
the  Pope  sent  his  legates  to  excommunicate  formally  tlic 
Church  of  Greece  and  the  Patriarch  of  Constantinople  in  his 
own  metropolis,  and  to  deposit  the  Latin  anathema  on  the 
altar  of  Saint  Sophia.  The  failure  of  the  attempt  to  reunite 
the  two  Churches  at  the  Council  of  Florence  (a.d.  1039) 
has  been  previously  noticed  (A). 

The  conquest  of  Constantinople  by  the  Turks  (a.d.  1443) 
was  followed  by  that  long  and  cruel  oppression  of  the  Greek 
Church,  from  which  she  has  been,  during  the  last  few  years, 
in  great  measure  relieved. 

The  Patriarch  of  the  East  has  not  renewed  that  claim  to 


(•)  Oibbon,  vol.  ix.  p.  130.  At  p.  134  he  has  this  note :  "  The  two 
epistles  of  Gregory  II.  have  been  presen-ed  in  the  Acts  of  the  JVicff»« 
Council,  t.  viii.  pp.  051-674.  They  are  without  date,  which  is  fixed  bv 
Baronim  in  720;  by  Muraton  (AnnaL  d'  Italia,  vi.  p.  120)  in  720 ;  Ly 
Pngi  in  730.'» 

(/)   Fufc  <m/e,  pp.  300-303. 

(it)   FtVfe  mi/<',  p.  403. 

Pichler,  i.  300-308,  ss.  08-73. 

OUfbafif  c  46,  p.  05,  &c. ;  c.  47,  p.  145. 

SffuropiUuSf  Vera  Ilittoria  Unionis  nan  vera  inter  Or<Bco$  et  Latinos. 

Popoff^  Tliitt,  of  Council  of  Florence,  translated  by  Neale. 
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the  title  of  Universal  Bishop  which  drew  down  upon  him  the 
just  rebuke  of  the  Patriarch  of  the  West. 

CCCCXLIII.  The  relations  of  the  Church  in  the  King- 
dom  of  Greece  to  the  Patriarch  and  Holy  Synod  of  Con- 
stantinople form  a  subject  of  great  interest  to  the  church- 
man and  theologian,  and  are  not  without  interest  to  the 
International  jurist. 

Previously  (/)  to  the  establishment  of  Greece  as  an 
independent  kingdom^  the  Patriarch  and  the  Holy  Synod  of 
Constantiuople  exercised  supreme  authority  over  those  coun- 
tries or  states  which  now  compose  that  kingdom.  During  the 
war  with  Turkey  which  preceded  the  establishment  of  this 
kingdom,  this  authority  ceased  de  facto.  The  Greeks  refused 
to  acknowledge  even  a  spiritual  power  the  holder  of  which 
resided  in  the  territory  of  their  enemy  and  oppressor.  But 
in  1828  the  Patriarch  and  the  Synod  invited  Greece  to 
renew  her  spiritual  and  ecclesiastical  relations  with  the 
Patriarchal  Throne.  Greece,  in  her  reply  and  in  the  first 
article  of  her  declaration  of  August  4  (July  23),  1833  (m), 
asserted  her  ecclesiastical  independence. 

This  declaration  of  independence,  confirmed  by  the  Greek 
Constitution  of  1843,  caused  the  Greek  Church  to  remain 
for  seventeen  years  unrecognised  by  the  ancient  Church, 
represented  by  the  Patriarch  and  Synod  of  Constantinople. 
But  the  people  of  Greece,  whatever  certain  theologians  and 
statesmen  might  maintain,  were  uneasy  at  and  distressed  by 
this  condition  of  isolation,  and  in  1850  the  Greek  Govern- 
ment opened  negotiations  with  the  Patriarch.  The  result 
was  that  the  Patriarch,  with  certain  not  unimportant  reserva- 
tions, conceded  the  ecclesiastical  independence  of  the  Greek 
Church. 

The  Concordat  or  Treaty — if  an  unilateral  act  can  so  be 
designated — bore  the  name  of  rofws^  equivalent  to  a  Bull, 
and  was  signed  at  Constantinople,  June  17  (29),  1850  (n). 

(I)  Kecueil  de  Traitis,  Samtcer,  t.  ii.  p.  421. 

(m)  De  Martens  (N.R)  xii.  p.  668. 

(n)  Satmcer,  t.  2,  p.  426.    Ann.  des  D.  M.  1861-62,  p.  066. 
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Bythe  Treaty  (o)concludcdat  London,  November  20, 1852, 
between  France,  England,  Russia,  Greece,  and  Bavaria,  for 
the  consolidation  of  the  order  of  succession  to  the  throne  of 
Greece,  it  was  agreed  by  the  first  article  "  that  every 
"  successor  to  the  throne  of  Greece  must  profess  the  religion 
«  of  the  Orthodox  Oriental  Church." 

By  the  decree  of  the  National  Assembly  of  Greece,  March 
30,  1863,  which  proclaimed  Prince  George  of  Denmark 
King  of  the  Greeks,  it  was  determined,  by  the  second 
article,  "  that  the  legitimate  successors  of  King  George 
"  should  profess  the  dogmas  of  the  Orthodox  Oriental 
"  Church  "  {p). 

On  July  13,  1863,  a  convention  was  signed  at  London 
by  Denmark  on  the  one  part,  and  on  the  other  by  France, 
England,  and  Russia,  relative  to  the  succession  of  King 
George  I.  to  the  throne  of  Greece,  by  the  seventh  article 
of  which  it  was  set  forth  "  that,  in  conformity  with  the 
"  principles  of  the  Hellenic  Convention,  recognised  by  the 
"  Treaty  signed  at  London  of  November  20,  1852,  and 
"  proclaimed  by  the  decree  of  the  National  Assembly  of 
"  Greece,  the  legitimate  successors  of  King  George  I.  shall 
**  profess  the  faith  of  the  Orthodox  Church  of  the  Greeks"  (y). 

The  Christian  Powers  have  intervened  to  secure  the 
welfare  of  Christians — Roman  Catholic,  Catholic,  and 
Protestant — both  in  the  territories  of  the  Sultan  generally  (r) 
and  also  in  the  district  of  Lebanon  (*). 


The  documents  relating  to  this  event  were  also  printed  in  a  modern 
Greek  journal  called  the  Atwi/,  and  are  translated  in  the  April  number  of 
the  Scottish  Ecclesiastical  Journal  for  1851. 

(o)  Samtoet*,  t.  iv.  partie  2,  p.  70. 

(p)  Ibid.  76,  and  Archiv.  dipl  1803,  ii.  200. 

{q)  Samxcer,  p.  80. 

(r)  1862,  Firman  as  to  the  Holy  Places ;  1853  (May),  Explanatory.  Fii^ 
man  as  to  reparation  of  Cupola  of  Church  of  the  Holy  Sepulchre ;  1863 
(June),  Firman  confirmatory  of  the  religious  privileges  of  Protestants ; 
1863  (June  6),  Firman  confirmatory  of  the  religious  privileges  of  the 
Greek  subjects  of  the  Porte ;  1866  (Feb.  18),  Firman  as  to  the  condition 
of  Christian  subjects  of  the  Porte.--/Wtf.  t.  ii.  494,  601,  608. 

(s)  SamweTft,  iv.  101,  and  TV^of.  a.d.  1864 ;  "Autriche,  France,  Grande- 
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CCCCXLIII  A.  The  increasing  intimacy  of  the  rela- 
tions between  the  Anglican  and  Greek  Churches  may  here- 
after render  the  intervention  of  England,  on  behalf  of  the 
members  of  the  Greek  Church  in  the  Ottoman  dominion, 
as  justifiable  as  the  intervention  of  the  Koman  Catholic 
Powers  on  behalf  of  the  Pope,  both  in  his  present  exclu- 
sively spiritual,  and  in  his  former  mixed  spiritual  and  tem- 
poral character  (t). 

CCCCXLIII  B.  (m)  Though  it  may  not  be  easy  to  define 
precisely  the  existing  relations  of  the  Patriarch  of  Constan- 


Bretap^e,  Pruaje,  Eussie,  Turquie.     lUsglement  pour  le  Liban  modicatif 
de  celui  de  1861/' 

(t)  Intbrcommunion  of  Greek  and  English  Churcheb. 
A.D.  1723.     Hepii/  of  the  Eastern  Church  to  the  English  Bishops^  referred 

to  in  the  Reply  (1871)  of  the  Russian  Synod  to  the  United  States 

Episcopate, — Colonial  Ch,  Chron,  for  April  1, 1871. 
1842  (vide  ante,  p.  511).     FoundatioD  of  Jerusalem  Bishopric — Letter  of 

Archbishop  of  Canterbury  to  the  Greek  Patriarch. 
1808  (July  4),    Report  of  the  Debate  on  Intercommunion  tdth  the  Eastern 

Orthodox  Chur cites  in  the  Lower  House  of  Convocation  in  the  PrO' 

vince  of  Canterbury. — RiyiDgtons — and  Col.  Ch.  Chronide. 
1868  (December).     Communication  in  the  Greek  language  of  the  Report 

of  the  Pan-Anglican  Synod  to  the  Patriarch  of  Constantinople. 
1870.  Visit  of  the  Archbishop  of  Syra  and  Tenos  to  England.    Speech  by 

the  Dean  of  Westminster  in  the  Jerusalem  Chamber,  Westminster 

Abbey.     Report  of  the  Archbishop  of  Syra  and  Tenos  of  his  journey 

to  England,  in  Greek  and  English. 
London,  1871.    Conference  between  the  Arehbishop  and  the  Bishop  of 

Ely  (Feb.  4, 1870),  Col.   Ch.  Chron.  March  1,  1871,  pp.  108-15. 

*'  Archbishop  of  Syra  and  Tenos :  *  When  I  return  to  Greece  I  will 

say  that  the  Church  of  England  is  not  like  other  Protestant  bodies. 

I  will  say  that  it  is  a  sound  Catholic  Church,  very  like  our  own, 

and  I  trust  that,  by  friendly  discussion,  union  between  the  two 

Churches  may  be  brought  about.' " 
1870.     Correspondence  between  the  Patriarch  of  Jerusalem  and  the  Arch-' 

bishop  of  Canterbury. — Col.  Ch.  Chron.  March  1, 1871,  p.  107. 
Reply  of  the  Russian  Synod  to  the  United  States  Episcopate, — Col. 

Ch,  Chron,  April  1,  1871. 
(u)  Stahl.  Beytriige  zur  Russischen  Kirchengeachichte  (Halle,  1827). 
Neale,  History  of  the  Holy  Eastern  Church,  voL  i.  p.  65. 

The  Times,  August  21,  1864,  refers  to  a  letter  said  to  be  written  by 
the  Patriarch  Anthimus,  during  the  Crimean  War,  to  the  Greek  Church, 
in  praise  of  the  defence  of  Turkey  by  the  lEuropean  Powers  against 
Russia, 
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tinople  to  the  Russian  Churchy  it  is  a  mistake,  fostered  bj 
ultramontane  writers,  to  suppose,  because  the  Patriarch 
exercises  no  jurisdiction  over  that  Church,  that  there  is  any 
formal  or  actual  separation  between  the  two,  or  that  they 
are  not  bound  together  by  a  common  chun  of  doctrine  and 
discipline  (x).  The  claim  of  the  Emperor  of  Russia  to  protect 
those  subjects  of  the  Porte  who  are  members  of  the  Greek 
Church,  has  been  already  considered  (y), 

CCCCXLIV,  It  is  remarkable  that,  not  long  before  the 
Papal  aggression  in  England,  which  has  been  just  discussed^ 
Pius  IX,  made  an  attack  of  a  similar  character  upon  the 
Eastern  Church. 

On  the  6th  of  January,  1848,  he  issued  "  an  Encyclical 
"  Letter  of  the  One  Holy  Catholic  and  Apostolic  Church 
"  to  the  Orthodox  in  all  parts,"  in  modern  Greek,  "  to  the 
*^  Easterns,"  containing  some  very  unfortunate  errors, — 
among  others,  a  reference  to  the  Council  of  Carthage^  instead 
of  Chalcedon  {z) ;  but  neither  this  mistake  nor  the  modern 
Greek  appears  to  have  been  the  cause  of  the  great  irritation 
and  offence  caused  by  this  memorable  epistle — of  which  it  is 
now  not  easy  to  obtain  a  copy ; — it  was  the  assumption  of 
authority,  the  implicit  denial  of  the  Greek  Episcopate, 
which  roused  this  long-oppressed  Church  and  caused  it  to 
return,  in  classical  Greek,  an  answer,  which  will  never  be 
forgotten,  "  of  the  Orthodox  Eastern  Church  to  the  En- 
"  cyclical  Epistle  of  His  Holiness  the  Pope  of  Rome  lately 
'^  sent  to  the  Easterns."  This  answer  corrected  the  his- 
torical errors  of  the  Pope,  and   enumerated   the   offences 

(x)  JfcA&r,ii.  8.  112,p.  304. 

(y)  Vol.  i.  pp.  620-638.  Intervention  on  the  ground  of  Religion, 
(2)  The  mUtake  is  singular,  for  Gregory  the  Great  tbus  speaks  of  the 
compliment  paid  to  Home  by  the  Council  of  Chalcedon :  '<  Si  enim  uni" 
versalem  me  Papam  Testra  Sanctitas  dicit,  negat  se  hoc  esse^  quod  me 
fatetur  universum.  Sed  absit  hoc.  Recedant  verba  qu»  vanitatem 
inflant  et  caritatem  vulnerant.  Et  quidem  in  Sanct&  Chakedonenn 
Synodo,  atque  post  a  subsequent ibus  Patribus  hoc  decessoribus  meis  ob- 
latum  vestra  Sarctitas  novit.  Sed  tamen  nullus  eorum  uti  hoc  unquam 
vocabulo  voluit :  ut  dum  in  hoc  mundo  honorem  Sacerdotum  diligerent 
omnium,  apud  omnipotentem  Deum  custodirent  suum.'^ — ^L.  viii.  ep. 
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against  the  unity  and  peace  of  the  Church  committed  by 
Brome^  while  it  vindicated  the  faith  of  the  Greek  Church 
in  a  manner  worthy  of  its  best  days  (a).  The  more  recent 
attempt  of  the  Pope  to  induce  the  Patriarch  to  acknowledge 
the  Gccumenicity  of  the  Vatican  Council  and  the  authority 
of  the  Pope  has  been  equally  unsuccessful  (i). 


(a)  Scottish  Ecdetiastical  Journal^  January,  1851. 

Nede,  History  of  the  Holy  Eastern  Church,  toI.  ii.  pp.  1102-1202. 

The  signatures  to  the  Eastern  Encyclic  are  as  follows : — 

''  AnthimuB,  by  the  mercy  of  God,  Archbishop  of  Constantinople,  New 
Home,  and  (Ecumenical  Patriarch,  in  Christ  our  God  a  beloved  brother 
and  bedesman.'' 

''  Hierotheus,  by  the  mercy  of  God,  Patriarch  of  Alexandria  and  of  all 
Egypt,  in  Christ,*'  &c. 

''  Methodius,  by  the  mercy  of  God,  Patriarch  of  the  great  city  of  God, 
Antioch,  and  of  all  the  East,  in  Christ,''  &c. 

"  Cyril,  by  the  mercy  of  God,  Patriarch  of  Jerusalem  and  of  all  Pales- 
tine, in  Christ,"  &c. 

THE  HOLY  8TN0D  IN  C0K8TANTIN0PLB. 

Paisius  of  Caesarea.  Theocletus  of  Berrhtea. 

Anthimus  of  Ephesus.  Meletius  of  Pisidia. 

Dionysius  of  Ileraclea.  Athanasius  of  Smyrna. 

Joachim  of  Cyzicus.  Dionysius  of  Melenicus. 

Dionysius  of  Nicomedia.  Paisius  of  Sophia. 

Hierotheus  of  Chalcedon.  Daniel  of  Lemnos. 

Neophytus  of  Derci.  Pantelermon  of  Dryinopolis. 

Gerasimus  of  Hadrianople.  Joseph  of  Ersecuim. 

Cjrril  of  NeociBsarea.  Anthimus  of  Bodena. 

THK  HOLT  8TN0D  DC  ASTTIOOH. 

Zacharias  of  Arcadia.  Joannidus  of  Tripolis. 

Methodius  of  Emesa.  Artemios  of  Laodicea. 

THE  HOLT  SYNOD  IS  JBBVBALElf. 

Meletius  of  Petra.  Thaddeus  of  Sebaste. 

Dionysius  of  Bethlehem.  Joannicius  of  Philadelphia. 

Philemon  of  Gaza.  Hierotheus  of  Tabor. 
Samuel  of  Neapolis. 

(h)  For  documents  relating  to  the  question  of  the  Eneydics  of  Pope 
Pius  IX.,  in  1848  and  1868,  to  the  Greek  Church,  and  the  Replies  of  the 
Patriarch  of  Constantinople : — 

As  to  the  former  period,  nee — 

On  behalf  of  Rome, 
1.  Literte  ad  Orientales,  Jan.  6, 1848.  OgiwielUAkteMtiicke,}iA,'wr*  p.  127. 


540  INTERN ATIOXAL   LAW. 

2.  Confutazione   di  Antimo  Patriarca  Scismatico  Oostantinopolitano. 

Roma :  Tipog^fia  della  Civilt4  Oattolica,  1854. 

3.  La  Oiyiltik  Cattolica,  anno  quinto  (N®  0.)»  seconda  seiie,  vol.  sesto. 

Roma :  Oo*  tipi  della  CiTilt4  Oattolica,  Via  del  Quirinale,  Num.  36, 
20  Maggio,  1854. 

0.1  hehtdfofthe  Greek  Church. 
(In  the  Greek  and  Italian  languages.) 

1.  Endclica  deir  una  Santa,  Cattolica,  ed  Apoetolica  Chiesa  agli  Orto- 

dossi  di  ogni  Regione.  Edita  a  Costantinopoli,  nel  1848,  dalla  na- 
zionale  Tipografia  del  Patriarcato,  e  tradotta  dal  Dr.  Giorgio 
Marcoran.    Ristampata  a  Corfu :  1848. 

2.  Sopra  alcimi  Passi  dell'  AUocuzione  di  Pio  IX.  nel  Consistoro  Segreto 

del  10  Dicembre  1853.  Osservazioni  di  Giorgio  Marcoran.  Corfh : 
Tipografia  Mercurio,  A.  Tersachi  e  T.  Romeo,  1854. 

3.  All*  Articolo  del  Dr.  G.  B.  Scandella,  su  V  Enciclica  di  Ho  IX.  agli 

Orientali,  inscritto  nel  portafoglio  Maltese,  del  25  Maggio  1848. 
Risposta  di  Giorgio  Marcoran,  Corcireee.  2*  edizione,  con  giunte. 
Corfu :  Tipografia  Mercurio,  A.  Tersachi  e  T.  Romeo,  1863. 

(In  the  Italian  language  only.) 

4.  Risposta  air  Articolo  della  Civilti  Cattolica  (Quademo  C,  20  Maggio 

1854)  sulla  Confutazione  di  Antimo  Patriarca  e  sopra  alcune  Osser- 
vazioni di  Giorgio  Marcoran.    Corfu :  Giugno,  1854. 

(In  the  Greek  language.) 

5.  *EyKVK\io£  r^9  fitat  'Ayuir  Ka^Xuc^r  koi  * Anoarokunjt  *EKickij<riat  'Eire- 

oToX^  TTpos  rovs  dwavrcxov  *OpA>do^vr.     *E»  K^vtrravTiPoviroktiy  cV 
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Recognition. 


COMMUMICATIOKS   WITH    FBAKCE  AND   SPAIN,    RELATING  TO  THE 
SPANISH   AMERICAN  PROVINCES  (o). 

(Extract  of  a  Memorandum  of  a  Confennce  between  the  Prince  de 
Polignac  and  Mr.  Canningj  held  Oct,  9,  1823  (ft). 

The  Prince  de  Polignac  having  announced  to  Mr.  Canning  that 
His  Excellency  was  now  prepared  to  enter  with  Mr.  Canning  into 
a  frank  explanation  of  the  views  of  his  Government  respecting  the 
question  of  Spanish  America,  in  return  for  a  similar  communication 
which  Mr.  Canning  had  previously  offered  to  make  to  the  Prince  de 
Polignac  on  the  part  of  the  British  Cabinet,  Mr.  Canning  stated  : — 

*'  That  the  British  Cabinet  had  no  disguise  or  reservation  on  that 
'^  subject ;  that  their  opinions  and  intentions  were  substantially  the 
*^  same  as  were  announced  to  the  French  Government  by  the  des- 
**  patch  of  Mr.  Canning  to  Sir  Charles  Stuart,  of  the  81st  of  March, 
"  which  despatch  that  ambassador  communicated  to  M.  de  Chateau- 
'^  briand,  and  which  had  since  been  published  to  the  world. 

^*  That  the  near  approach  of  a  crisis,  in  which  the  affairs  of 
'*  Spanish  America  must  naturally  occupy  a  great  share  of  the 
^^  attention  of  both  Powers,  made  it  desirable  that  there  should  be 
''  no  misunderstanding  between  them  on  any  part  of  a  subject  so 
"  important. 

"  That  the  British  Government  were  of  opinion,  that  any  attempt 
*^  to  bring  Spanish  America  again  tmder  its  ancient  submission  to 
'^  Spain  must  be  utterly  hopeless,  that  all  negotiation  for  that  pur- 
'^  pose  would  be  imsuccessful,  and  that  the  prolongation  or  renewal 
^*  of  war  for  the  same  object  would  be  only  a  waste  of  human  life, 
^^  and  an  infliction  of  calamity  on  both  parties,  to  no  end. 

^*  That  the  British  Government  would,  however,  not  only  abstain 
*^  from  interposing  any  obstacle,  on  their  part,  to  any  attempt  at 
"  negotiation  which  Spain  might  think  proper  to  make,  but  would 

(a)  Presented  to  both  Houses  of  Parliament,  by  command  of  His  Ma- 
jesty, March  4,  1824. 

(6)  State  Paper 8,  voL  ii.  pp.  49-53. 
VOL.  11.  N  N 
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''  aid  and  countenance  such  negotiation,  provided  it  were  (banded 
^^  upon  a  basis  which  appeared  to  them  to  be  practicable ;  and  that 
'^  they  would,  in  any  csme,  remain  strictly  neutral  in  a  war  between 
'*  Spain  and  the  Colonies,  if  war  should  be  unhappily  prolonged. 

"  But  that  the  junction  of  any  Foreign  Power,  in  an  enterprise 
"  of  Spain  against  the  Colonies,  would  be  viewed  by  them  as  con- 
'*  stituting  an  entirely  new  question,  and  one  upon  which  they 
'^  must  taJce  such  decision  as  the  interests  of  Great  Britain  might 
"  require. 

*'  That  the  British  Government  absolutely  disclaimed,  not  only 
*'  any  desire  of  appropriating  to  itself  any  portion  of  the  Spaniali 
*'  Colonies,  but  any  intention  of  forming  any  political  connection 
"  with  them,  beyond  that  of  amity  and  commercial  intercourse. 

**  That  in  those  respects,  so  &r  from  seeking  an  exclusive  pre- 
'*  ference  for  British  subjects  over  those  of  foreign  States,  England 
*^  was  prepared,  and  would  be  contented,  to  see  the  mother  coun- 
'*  try  (by  virtue  of  an  amicable  arrangement)  in  possession  of  that 
"  preference,  and  to  be  ranked,  after  her,  equally  with  othersy  on 
''  the  footing  of  the  most  favoured  nation. 

**  That,  completely  convinced  that  the  ancient  system  of  the 
^*  Colonies  could  not  be  restored,  the  British  Government  could  not 
''  enter  into  any  stipulation  binding  itself  either  to  refuse  or  to 
"  delay  its  recognition  of  their  independence. 

*^  That  the  British  Grovemment  had  no  desire  to  precipitate  that 
"  recognition  so  long  as  there  was  any  reasonable  chance  of  an 
'*  accommodation  with  the  mother  country,  by  which  such  a  recog- 
*'  nition  might  come  first  from  Spain. 

''  But  that  it  could  not  wait  indefinitely  for  that  result;  that  it 
"  could  not  consent  to  make  its  recognition  of  the  New  States 
'^  dependent  upon  that  of  Spain;  and  that  it  would  consider  any 
**  foreign  interference,  by  force  or  by  menace,  in  the  dispute  be- 
*^  tween  Spain  and  the  Colonies,  as  a  motive  for  recognizing  the 
"  latter  without  delay. 

'^  That  the  Mission  of  Consuls  to  the  several  provinces  of  Spanish 
"  America  was  no  new  measure  on  the  part  of  this  coimtry, — ^that 
"  it  was  one  which  had,  on  the  contrary,  been  delayed,  perhaps  too 
'^  long,  in  consideration  of  the  state  of  Spain,  after  having  been 
'^  announced  to  the  Spanish  Government,  in  the  month  of  Deeem- 
*^  ber  last,  as  settled,  and  even  ailer  a  list  had  been  furnished  to 
*^  that  Government  of  the  places  to  which  such  appointments  were 
'*  intended  to  be  made. 

"  That  such  appointments  were  absolutely  necessary  for  th^  pro- 
''  tection  of  Britifili  trade  in  those  countries. 

''  That  the  old  pretension  of  Spain  to  interdict  all  trade  with  those 
*'  countries  was,  in  the  opinion  of  the  British  Government,  alto- 
''  gether  obsolete  ;  but  that,  even  if  attempted  to  be  enforced  against 
"  others,  it  was,  with  regard  to  Great  Britain,  clearly  inapplicable* 

''  That  permission  to  trade  with  the  Spanish  Colonies  had  been 
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"  conceded  to  Great  Britain  in  the  jear  1810,  when  the  mediation 
**  of  Great  Britain  between  Spain  and  her  Colonies  was  asked  by 
'<  Spain  and  granted  by  Great  Britain  ;  that  this  mediation,  indeed, 
"  was  not  afterwards  employed,  because  Spain  changed  her  counsel, 
"  but  that  it  was  not,  therefore,  practicable  for  Great  Britain  to 
'*  withdraw  commercial  capital  once  embarked  in  Spanish  America, 
*^  and  to  desist  from  commercial  intercourse  once  established. 

"  That  it  had  been  ever  since  distinctly  understood  that  the  trade 
''  was  open  to  British  subjects,  and  that  the  ancient  coast  laws  of 
'*  Spain  were,  so  far  as  regarded  them  at  least,  tacitly  repealed. 

"  That,  in  virtue  of  this  understanding,  redress  had  been  de- 
'^  manded  of  Spain  in  1822,  for  (among  other  grievances)  seizures 
'^  of  vessels  for  alleged  infringements  of  those  laws ;  which  redress 
"  the  Spanish  Groyemment  bound  itself  by  a  Convention  (now  in 
^*  course  of  execution)  to  afford. 

'*  That  Great  Britain,  however,  had  no  desire  to  set  up  any 
''  separate  right  to  the  free  enjoyment  of  this  trade ;  that  slie  con- 
'^  sidered  the  force  of  circumstances,  and  the  irreversible  progress 
"  of  events,  to  have  already  determined  the  question  of  the  existence 
"  of  that  freedom  for  all  the  world  ;  but  that,  for  herself,  she  claimed, 
^*  and  would  continue  to  use  it ;  and  should  any  attempt  be  made 
^*  to  dispute  that  claim,  and  to  renew  the  obsolete  interdiction,  such 
'*  attempt  might  be  best  cut  short  by  a  speedy  and  unqualified  re- 
^*  cognition  of  the  independence  of  the  Spanish  American  States. 

'^  That,  with  these  general  opinions,  and  with  these  peculiar 
*^  claims,  England  could  not  go  into  a  joint  deliberation  upon  the 
*'  subject  of  Spanish  America  upon  an  equal  footing  with  other 
^*  powers,  whose  opinions  were  less  formed  upon  that  question,  and 
"  whose  interests  were  less  implicated  in  the  decision  of  it. 

'*  That  she  thought  it  fair,  therefore,  to  explain  beforehand,  to 
*^  what  degree  her  mind  was  made  up,  and  her  determination  taken.*' 

The  Prince  de  Polignac  declared — 

*^  That  his  Government  believed  it  to  be  utterly  hopeless  to  reduce 
"  Spanish  America  to  the  state  of  its  former  relation  to  Spain. 

'*  That  France  disclaimed,  on  her  part,  any  intention  or  desire  to 
"  avail  herself  of  the  present  state  of  the  Colonies,  or  of  the  present 
^'  situation  of  France  towards  Spain,  to  appropriate  to  herself  any 
^'  part  of  the  Spanish  possessions  in  America,  or  to  obtain  fur  her- 
*^  self  any  exclusive  advantages. 

*^  And  that,  like  England,  she  would  willingly  see  the  mother 
**  country  in  possession  of  superior  commercial  advantages,  by 
'^  amicable  arrangements ;  and  would  be  contented,  like  her,  to  rank, 
"  after  the  mother  country,  among  the  most  favoured  nations. 

*^  Lastly,  that  she  abjured,  in  any  case,  any  design  of  acting 
"  against  the  Colonies  by  force  of  arms." 

The  Prince  de  Polignac  proceeded  to  say — 

'^  That,  as  to  what  might  be  the  best  arrangement  between  Spain 
"  and  her  Colonies,  the  French  Government  could  not  give,  nor 

M  2f  2 
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'*  Tentor^  to  form,  an  opinion,  until  the  King  of  Spain  should  be  at 
"  liberty. 

*'  That  they  would  then  be  ready  to  enter  upon  it,  in  concert 
'^  with  their  allieB,  and  with  Great  Britain  among  the  number.*' 

In  obflerving  upon  what  Mr.  Canning  had  said,  with  respect  lo 
the  peculiar  situation  of  Great  Britain,  in  reference  to  each,  a  Con- 
ference, the  Prince  de  Polignac  declared — 

"  That  he  saw  no  difficulty  which  should  prevent  England  from 
"  taking  part  in  the  Conference,  however  she  might  now  announce 
*^  the  difference  in  the  view  which  she  took  of  the  question  from 
*'  that  taken  by  the  allies.  The  refusal  of  England  to  cooperate 
'<  in  the  work  of  reconciliation  might  afford  reason  to  think»  either 
^  that  she  did  not  really  wish  for  that  reconciliation,  or  that  she 
''  had  some  ulterior  object  in  contemplation — two  sappodtiona 
"  equally  injurious  to  the  honour  and  good  £uth  of  the  British 
"  Cabinet." 

The  Prince  de  Polignac  further  declared — 
**  That  he  cotdd  not  conceive  what  could  be  meant,  under  the 
*'  present  circumstances,  by  a  pure  and  simple  acknowledgment  of 
"  the  independence  of  the  Spanish  Colonies ;  since,  those  countries 
"  being  actually  distracted  by  civil  wars,  there  existed  no  govern- 
"  ment  in  them  which  could  offer  any  appearance  of  solidity ;  and 
*'  that  the  acknowledgment  of  American  Independence,  as  long  as 
'*  such  a  state  of  things  continued,  appeared  to  him  to  be  nothing 
"  less  than  a  real  sanction  of  anarchy.'* 
The  Prince  de  Polignac  added — 

*'  That,  in  the  interest  of  hunumity,  and  especially  in  that  of  the 
"  Spanish  Colonies,  it  would  be  worthy  of  the  European  Govern- 
*<  ments  to  concert  together  the  means  of  calming,  in  those  distant 
'*  and  scarcely  civilised  regions,  passions  blinded  by  party  spirit ; 
*'  and  to  endeavour  to  bring  back  to  a  principle  of  union  in  govern- 
''  ment,  whether  monarchical  or  aristocratical,  people  among  whom 
*'  absurd  and  dangerous  theories  were  now  keeping  up  agiti^on  and 
"  disunion.'* 

Mr.  Canning,  without  entering  into  discussion  upon  these  abstract 
principles,  contented  himself  with  saying — 

'*  That,  however  desirable  the  establishment  of  a  monarchical 
''  form  of  government  in  any  of  those  provinces  might  be,  on  the 
"  one  hand,  or  whatever  might  be  the  difficulties  in  the  way  of  it, 
''  on  the  other  hand,  his  Grovemment  could  not  take  upon  itself  to 
'*  put  it  forward  as  a  condition  of  their  recognition." 

No.  2. 
Mr,  Canning  to  Sir  W.  h  Court  (c). 

Foreign  Office,  January  80, 1824. 
^*  Sir, — The  Messenger  Latchford  delivered  to  me,  on  the  14th 


(c)  State  Papers,  182^-4,  vol.  ii  pp.  68-03. 
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"  instant,  your  despatch,  enclosing  a  copy  of  the  Count  de  Ofalia'a 
''  official  Note  to  you  of  the  26th  of  December  last,  with  the  accom- 
'*  panjing  copy  oi  an  instruction,  which  has  been  addressed,  by  order 
''  of  His  Catholic  Majesty,  to  his  ambassador  at  Paris,  and  to  his 
**  ministers  plenipotentiary  at  the  Courts  of  Vienna  and  St.  Petersbui^. 

"  Having  laid  these  papers  before  the  King,  I  have  received  His 
^*  Majesty^s  commands  to  direct  you  to  return  to  them  the  following 
"  answer : — 

"  The  purpose  of  the  Spanish  instruction  is  to  invito  the  several 
"  Powers,  the  allies  of  His  Catholic  Majesty,  *  to  establish  a  Oon- 
"  '  ference  at  Paris,  in  order  that  their  plenipotontiaries,  together 
*^  '  with  those  of  His  Catholic  Majesty,  may  aid  Spain  in  adjusting 
''  '  the  affairs  of  the  revolted  countries  of  America.' 

"  The  maintenance  of  the  *  Sovereignty  '  of  Spain  over  her  late 
'^  colonies  is  pointed  out  in  this  instruction  as  one  specific  object 
'*  of  the  proposed  Conference ;  and  though  an  expectation  of  tlie 
"  employment  of  force  for  this  object,  by  tlie  Powers  invited  to  the 
'*  Conference,  is  not  plainly  indicated,  it  is  not  distinctly  disclaimed. 

'*  The  invitation  contained  in  this  instruction  not  being  addressed 
'*  directly  to  the  Government  of  Great  Britain,  it  may  not  be 
"  necessary  to  observe  upon  that  part  of  it  which  refers  to  the  late 
<<  <  events  in  the  Peninsula,*  as  having  '  paved  the  way  ^  for  the 
"  *  desired  co-operation.' 

''  The  Britii^  Government  could  not  acknowledge  an  appeal 
'^  founded  upon  transactions  to  which  it  was  no  party.  But  no 
''  such  appeal  was  necessary.  No  variation  in  the  internal  afiSsdrs 
"  of  Spain  has,  at  any  time,  varied  the  King's  desire  to  see  a  termi- 
''  nation  to  the  evils  arising  from  the  protracted  struggle  between 
'*  Spain  and  Spanish  America,  or  His  Majesty's  disposition  to  concur 
"  in  bringing  about  that  termination. 

'*  From  the  year  1810,  when  His  Majesty's  single  mediation  was 
'^  asked  and  granted  to  Spain,  to  effect  a  reconciliation  with  her 
"  Colonies, — the  disturbances  in  which  Colonies  had  then  but  newly 
"  broken  out, — to  the  year  1818,  when  the  same  task,  increased  in 
"  difficulty  by  the  course  and  complication  of  events  in  America, 
'*  was  proposed  to  be  undertaken  by  the  Allied  Powers  assembled 
"  in  Conference  at  Aix-la-Chapelle, — and  from  the  year  1818  to  the 
^*  present  time, — the  good  offices  of  His  Majesty  for  this  purpose 
"  have  always  been  at  the  service  of  Spain,  within  limitations  and  upon 
**  conditions,  which  have  been  in  each  instance  explicitly  described. 

*'  Those  limitations  have  uniformly  excluded  the  employment 
'^  of  force  or  menace  against  the  Colonies  on  the  part  of  any 
"  mediating  Power ;  and  those  conditions  have  uniformly  required 
*'  the  previous  statement  by  Spain  of  some  definite  and  intelligible 
*'  proposition, — and  the  discontinuance  on  her  part  of  a  system 
"  utterly  inapplicable  to  the  new  relations  which  had  grown  up 
**  between  the  American  Provinces  and  other  countries. 

''  The  fruitless  issue  of  the  Conferences  at  Aix-la-Chapelle  would 
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^'  have  deterred  the  British  GoTenunent  from  accediog  to  a  pro- 
"  posal  for  again  entertaining,  in  Conference,  the  question  of  a 
"  mediation  between  Spain  and  the  American  ProyinceSy  eren  if 
"  other  circumstances  had  remained  nearly  the  same.  But  the 
'^  events  which  have  followed  each  other  with  such  rapidity,  during 
''  the  last  five  years,  have  created  so  essential  a  difference,  as  well 
''  in  the  relative  situation  in  which  Spain  and  the  American  Pro- 
'^  vinces  stood,  and  now  stand  to  each  other,  as  in  the  external 
"  relations  and  the  internal  circumstances  of  the  Provinces  thcm- 
"  selves,  that  it  would  be  vain  to  hope  that  any  mediation,  not 
"  founded  on  the  basis  of  independence,  could  now  be  successAiI. 

"  The  best  proof  which  the  British  GoTemment  can  give  of  the 
*'  interest  which  it  continues  to  feel  for  Spain,  is,  to  state  frankly 
"  their  opinion  as  to  the  course  most  advisable  to  be  pursued  by 
*'  His  Catholic  Majesty  ;  and  to  answer,  with  the  like  frankness,  the 
*'  question  implied  in  M.  Ofalia's  instruction,  as  to  the  nature  and 
''  extent  of  their  own  relations  with  Spanish  America. 

'*  There  is  no  hesitation  in  answering  this  question.  The  sub- 
**  jects  of  His  Majesty  have  for  many  years  carried  on  trade  and 
"  formed  commercial  connections  in  all  the  American  Provinces 
''  which  have  declared  their  separation  from  Spain. 

'*  This  trade  was  originally  opened  with  the  consent  of  the 
"  Spanish  Government.  It  has  grown  gradually  to  such  an  extent 
^'  as  to  require  some  direct  protection,  by  the  establishment  at 
**  several  ports  and  places  in  those  Provinces  of  Consuls  on  the  part 
''  of  this  country — a  measure  long  deferred  out  of  delicacy  to  Spain, 
*'  and  not  resorted  to  at  last  without  distinct  and  timely  notification 
"  to  the  Spanish  Government. 

''  As  to  any  further  step  to  be  taken  by  His  Majesty  towards  the 
*'  acknowledgment  of  the  de  facto  Governments  of  America,  the 
"  decision  must  (as  has  already  been  stated  more  than  once  to 
''  Spain  and  to  other  Powers)  depend  upon  various  circumstances, 
"  and,  among  others,  upon  the  reports  which  the  British  Govem- 
"  mont  may  receive  of  the  actual  state  of  aifiiirii  in  the  several 
"  American  Provinces. 

"  But  it  appears  manifest  to  the  British  Government,  that  if  so 
"  large  a  portion  of  the  globe  should  remain  much  longer  without 
*'  any  recognised  political  existence,  or  any  definite  political  con- 
"  nection  with  the  established  Governments  of  Europe,  the  coufc- 
"  quences  of  such  a  state  of  things  must  be  at  once  most  embar- 
<<  rassing  to  those  Governments,  and  most  injurious  to  the  interests 
"  of  all  European  nations. 

"  For  these  reasons,  and  not  from  mere  views  of  selfish  policy,  the 
*'  British  Government  is  decidedly  of  opinion  that  the  recognition 
**  of  such  of  the  new  States  as  have  established  de  facto  their 
''  separate  political  existence  cannot  be  much  longer  delayed. 

"  The  British  Grovemment  have  no  desire  to  anticipate  Spain  in 
"  that  recognition.     On  the  contrary,  it  is  on  every  account  their 
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"  wish  that  His  Catholic  Majesty  should  have  the  grace  and  the 
^*  advantage  of  leading  the  way,  in  that  recognition,  among  the 
''  Powers  of  Europe.  But  the  Court  of  Madrid  must  be  aware 
'^  that  the  discretion  of  His  Majesty  in  this  respect  cannot  be  in- 
'*  definitely  bound  up  by  that  of  His  Catholic  Majesty ;  and  that 
'*  even  before  many  months  elapse,  the  desire  now  sincerely  felt  by 
**  the  British  Grovemment,  to  leave  this  precedency  to  Spain,  may 
<<  be  overborne  by  considerations  of  a  more  comprehensive  nature — 
'*  considerations  regarding  not  only  the  essential  interests  of  His 
'^  Majesty^s  subjects,  but  the  relations  of  the  old  world  with 
"  the  new. 

'^  Should  Spain  resolve  to  avail  herself  of  the  opportunity  yet 
"  within  her  power,  the  British  Government  would,  if  the  Court  of 
"  Madrid  desired  it,  willingly  afford  its  countenance  and  aid  to  a 
^'  negotiation,  commenced  on  that  only  basis  which  appears  to  them 
"  to  be  now  practicable;  and  would  see,  without  i*eluctance,  the 
'<  conclusion,  Uirough  a  negotiation  on  that  basis,  of  an  arrangement 
*'  by  which  the  mother  country  should  be  secured  in  the  enjoyment 
'*  of  commercial  advantages  superior  to  those  conceded  to  other 
'*  nations. 

'*  For  herself,  Great  Britain  asks  no  exclusive  privileges  of 
*^  trade,  no  invidious  preference,  but  equal  freedom  of  commerce 
"  for  aU. 

^^  If  Spain  shall  determine  to  persevere  in  other  counsels,  it  cannot 
'*  but  be  expected  that  Great  Britain  must  take  her  own  course  upon 
*^  this  matter,  when  the  time  for  taking  it  shall  arrive,  of  which 
'*  Spain  shall  have  full  and  early  intimation. 

**  Nothing  that  is  here  stated  can  occasion  to  the  Spanish  Govern 
^*  ment  any  surprise. 

'*  In  my  despatch  to  Sir  Charles  Stuart  of  the  Slst  of  March, 
**  1823,  which  was  conamunicated  to  the  Spanish  Government,  the 
'^  opinion  was  distinctly  expressed,  that '  time  and  the  course  of 
^'  ^  events  had  substantially  decided  the  separation  of  the  Colonies 
*'  *  from  the  mother  country,  although  the  formal  recognition  of  those 
'^  '  Provinces  as  Independent  States,  by  His  Majesty,  might  be 
"  ^  hastened  or  retarded  by  various  external  circumstances,  as  well  as 
*^  '  by  the  more  or  less  satisfactory  progress  in  each  State  towards 
^^  '  a  regular  and  settled  form  of  government* 

^'  At  a  subsequent  period,  in  a  communication  {d)  made,  in  the 
*^  first  instance  to  Franco,  and  afterwards  to  other  Powers  («),  as 
*^  well  as  t^  Spain,  the  same  opinions  were  repeated,  with  this  specific 
**  addition — that  in  either  of  two  cases  (now  happily  not  likely  to 
"  occur) — in  that  of  any  attempt  on  the  part  of  Spain  to  revive  the 
"  obsolete  interdiction  of  intercourse  with  countries  over  which  she 

(d)  The  Memorandum  of  Conference,  No.  1. 

(f )  Austria,  Russia,  Prussia,  Portugd,  the  Netherlands,  and  the  United 
States  of  America, 
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"  has  no  longer  any  actual  dominion,  or  in  that  of  the  employment 
''  of  foreign  assistance  to  re-establish  her  dominion  in  those  conn- 
''  tries  by  force  of  arms,  the  recognition  of  such  new  States  by  His 
''  Majesty  would  be  decided  and  immediate. 

"  After  thus  declaring  to  you,  for  the  information  of  the  Court 
''  of  Madrid,  the  deliberate  opinion  of  the  British  Grovemment  on 
''  the  points  on  which  Spain  requires  the  advice  of  her  allies,  it  does 
''  not  appear  to  the  British  Cabinet  at  all  necessary  to  go  into  a 
''  Conference  to  declare  that  opinion  anew ;  even  if  it  were  perfectly 
'^  clear,  from  the  tenor  of  M.  OMia's  instruction,  that  Great 
"  Britain  is  in  fact  included  in  the  invitation  to  the  Conference  at 
"Paris. 

"  Every  one  of  the  Powers  so  invited  has  been  constantly  and 
^*  unreservedly  apprised,  not  only  of  each  step  which  the  British 
"  Grovemment  has  taken,  but  of  every  opinion  which  it  has  formed 
"  on  this  subject :  and  this  despatch  will  be  communicated  to 
"  them  all. 

"  If  those  Powers  should  severally  come  to  the  same  conclusion 
'^  with  Great  Britain,  the  concurrent  expresdon  of  their  several 
"  opinions  cannot  have  less  weight  in  the  judgment  of  Spain,  and 
"  must  naturally  be  more  acceptable  to  her  feelings,  than  if  such 
"  concurrence,  being  the  result  of  a  Conference  of  Five  Powers, 
"  should  carry  the  appearance  of  a  concerted  dictation. 

'^  If  (unhappily,  as  we  think)  the  allies,  or  any  of  them,  should 
"  come  to  a  different  conclusion,  we  shall  at  least  have  avoided  the 
"  inconvenience  of  a  discussion,  by  which  our  own  opinion  could 
'^  not  have  been  changed ;  we  shall  have  avoided  an  appearance  of 
'*  mystery  by  which  the  jealousy  of  other  parties  might  have  been 
'^  excited ;  we  shall  have  avoided  a  delay,  which  the  state  of  the 
'^  question  may  hardly  allow. 

''  Meanwhile,  this  explicit  recapitulation  of  the  whole  course  of 
'^  our  sentiments  and  of  our  proceedings  on  this  momentous  sub- 
'*  ject,  must  at  once  acquit  us  of  any  indisposition  to  answer  the 
''  call  of  Spain  for  friendly  counsel,  and  protect  us  against  the 
''  suspicion  of  having  any  purpose  to  conceal  from  Spain  or  from 
"  the  world. 

"  I  am,  &c., 

"  Georqe  Canking. 

"  The  Right  Hon.  Sir  W.  k  Court,  G.C.B.,  &c.  &c.  &c." 


Note  of  Mr,  Secretary  Canning  to  the  Chevalier  de  Los  Eios^ 

relative  to  Spanish  America  (  /). 

"  Foreign  Office,  March  26, 1825. 

'^  The  undersigned,  His  Majesty's  Principal  Secretary  of  State  for 
''  Foreign  Affairs,  is  commanded  by  his  Sovereign  to  deliver  to  the 

(/)  State  Papers,  1824-5,  vol.  xii.  pp.  900-15. 
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Chevalier  de  Los  Rio9,  for  the  purpose  of  being  transmitted  to 
his  C!ourt,  the  following  reply  to  the  official  Note,  addressed  by 
His  Excellency  M.  Zea  to  His  Majesty's  Charg^  d* Affaires  at 
Madrid,  on  the  21st  of  January. 

"  So  large  a  portion  of  the  official  Note  of  M.  Zea  was  founded 
upon  a  denial  of  the  facts  which  had  been  reported  to  the  British 
Grovernment,  with  respect  to  the  state  of  several  of  the  countries 
of  Spanish  America,  and  upon  an  anticipation  of  events  expected 
by  the  Court  of  Spain  to  take  place  in  those  countries,  by  which 
the  credibility  of  the  reports  transmitted  to  the  British  Govern- 
ment would  be  effectually  disproved,  that  it  has  been  thought 
advisable  to  await  the  issue  of  the  expected  events  in  Spanish 
America,  rather  than  to  confront  evidence  with  evidence,  and  to 
discuss  probabilities  and  conjectures. 

"  Of  that  issue,  decisive  as  it  appears  to  be,  the  undersigned  is 
directed  to  say  no  more  than  that  it  is  a  great  satisfaction  to  the 
British  Government  that  it  had  actually  taken  place  before  the 
intentions  of  the  British  Government  towards  the  other  countries 
of  Spanish  America  were  announced.  Those  intentions,  there- 
fore, cannot  by  possibility  have  had  the  slightest  influence  upon 
the  result  of  the  war  in  Peru. 

**  With  this  single  observation,  the  undersigned  is  directed  to 
pass  over  all  that  pari  of  M.  Zea^s  Note  which  turns  upon  the 
supposed  incorrectness  of  the  information  on  which  the  decision 
of  the  British  Government  was  founded. 

'*  The  questions  which  remain  to  be  examined  are,  whether,  in 
treating  with  de  facto  Governments,  now  established  beyond  the 
danger  of  any  external  assailment,  Great  Britain  has  violated 
either  any  general  principle  of  International  Law,  or  any  positive 
obligation  of  Treaty. 

"  To  begin  with  the  latter,  as  the  more  specific  accusation. 
"  M.  Zea  brings  forward,  repeatedly,  the  general  charge   of  vio- 
lated Treaties ;  but  as  he  specifies  only  two — ^that  of  1 809  and 
that  of  1814 — it  may  be  presumed  that  he  relies  on  them  alone 
to  substantiate  this  charge. 
**  First,  as  to  the  Treaty  of  1809  :— 

*'  That  treaty  was  made  at  the  beginning  of  the  Spanish  struggle 
against  France,  and  was  directed  wholly,  and  in  terms  not  to  be 
misapprehended,  to  the  circumstances  of  the  moment  at  which  it 
was  made.  It  was  a  Treaty  of  Peace,  putting  an  end  to  the  war, 
in  which  we  have  been,  since  1804,  engaged  with  Spain.  It  is 
expressly  described  in  the  First  article  as  a  Treaty  of  '  Alli- 
ance during  the  War,'  in  which  we  were  engaged,  jointly  with 
Spain  against  France.  All  the  Stipulations  of  the  Treaty  had 
evident  reference  to  the  declared  determination  of  the  then 
Ruler  of  France  to  uphold  a  branch  of  his  own  fitmilv  upon  the 
Throne  of  Spain  and  of  the  Indies ;  and  they  undoubtedly  pledged 
us  to  S|)ain  not  to  lay  down  our  arms  until  that  design  should  be 


554  APPENDIX  I. 

''  defeated  in  Spain,  and  the  pretension  altogether  abandoned  as  to 
^*  America — a  pledge  which  it  is  not  and  cannot  be  denied  that 
'^  Great  Britain  amply  redeemed.  But  those  objects  once  accom- 
^'  pliehed,  the  Rtipulations  of  the  treaty  were  fulfilled,  and  its  obli- 
^*  gations  necessarily  expired  together  with  the  matter  to  which 
"  they  related. 

"  In  effect,  at  the  happy  conclusion  of  the  war  in  the  Peninsula, 
*'  and  afler  the  restoration,  by  British  araistance,  of  His  Catholic 
**  Majesty  to  the  throne  of  his  ancestors,  the  Treaty  of  1809  was 
"replaced  by  the  Treaty  of  1814.  And  what  does  that  Treaty 
"  contain  ? — First,  the  expression  of  an  earnest  wish  on  the  part 
"  of  Uis  Majesty  that  Spanish  America  may  be  reunited  to  the 
"  Spanish  Monarchy  ;  and,  secondly,  sn  engagement  to  prohibit 
"  British  subjects  from  supplying  tlie  Spanish  Americans  with 
"  munitions  of  war.  This  engagement  was  instantly  carried  into 
"  efffct  by  an  Order  in  Council  of  1814.  And  in  furtherance  of 
"  the  like  object,  beyond  the  obligation  of  the  Treaty,  an  Act  of 
"  Parliament  was  passed  in  1819,  prohibiting  the  service  of  British 
"  subjects  in  the  ranks  of  the  resisting  Colonies. 

"  That  the  wish  expressed  in  this  treaty  was  sincere,  the  proof 
"  is  to  be  found,  not  only  in  the  measures  above  mentioned,  but 
"  in  the  repeated  offers  of  Great  Britain  to  mediate  between 
"  Spain  and  her  Colonies.  Nor  were  these  offers  of  mediation, 
"  as  M.  de  Zea  alleges,  uniformly  founded  on  the  single  basis  of  the 
"  admission  by  Spain  of  the  independence  of  the  Spanish  provinces. 

"  Years  had  elapsed,  and  many  opportunities  had  been  missed, 
"  of  negotiating  on  better  terms  for  Spain,  before  that  basis  was 
"  assumed  to  be  the  only  one  on  which  negotiation  could  be  success- 
"  fully  opened. 

"  It  was  not  assumed  in  1812,  when  our  mediation  was  offered  to 
**  the  Curtcs. 

"  It  was  not  assumed  in  1815,  when  Spain  asked  our  mediation, 
"  but  refused  to  state  the  terms  to  which  she  was  willing  to  agree. 

"  It  was  not  assumed  in  1818,  in  the  Conferences  at  Aix-la- 
'*  Chapelle,  in  which  Conferences  the  question  of  an  arrangement 
'*  between  Spain  and  her  Americas  was,  for  the  first  and  last  time, 
"  discussed  between  the  Great  Powers  of  Europe. 

**  Alter  the  silence,  indeed,  which  Spain  observed,  as  to  the 
"  opinion  of  the  Powers  assisting  at  those  Conference's  when  laid 
*'  before  her,  two  things  became  perfectly  clear :  the  first,  that  Spain 
**  had,  at  that  time,  no  serious  intention  of  offering  any  terms,  such 
"  as  the  Spanish  American  Provinces  were  likely  to  accept ;  the 
'*  second,  that  any  subsequent  reference  of  the  subject  to  a  Con- 
"  gress  must  be  wholly  fruitless  and  unsatisfactory.  From  that 
**  time  forth,  Great  Britain  abstained  from  stirring  the  subject  of 
*'  negotiation  with  the  Colonies,  till,  in  the  month  of  May,  1822, 
'*  Spain  spontaneously  announced  to  Great  Britain  that  she  had 
'*  measures  in  contemplation  for  the  pacification  of  her  AmericaS| 
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''  on  a  basis  entirely  new,  which  basis,  however,  was  not  explicitly 
"  described. 

'*  In  answer  to  that  notification,  Spain  was  exhorted  by  Great 
"  Britain  to  hasten,  as  much  as  possible,  her  negotiation  with  the 
^^  Colonies,  as  the  course  of  events  was  evidently  so  rapid  as  not  to 
*'  admit  of  a  much  longer  delay ; — but  no  suggestion  was  even  then 
^'  brought  forward  by  Great  Britain  as  to  the  adoption  of  the  basis 
"  of  independence. 

'^  The  first  suggestion  of  that  basis  came,  in  fact,  from  the  Govern. 
"  ment  of  Spain  itself,  in  the  month  of  November,  1822,  when  the 
'*  British  Minister  at  Madrid  received  an  intimation  that  the  Cortes 
"  meditated  opening  negotiations  with  the  Colonies  on  the  basis  of 
^^  Colonial  Independence — negotiations  which  were  in  fact  subse- 
''  quently  opened,  and  carried  to  a  successful  termination,  with 
'*  Buenos  Ayres,  though  they  were  afterwards  disavowed  by  His 
"  Catholic  Majesty. 

"  It  was  not  till  after  this  last-mentioned  communication  from 
"  the  Spanish  Government,  that  Great  Britain  expressed  the  opinion 
^'  which  she  entertained,  as  to  the  hopelessness  of  negotiating  upon 
^^  any  other  basis  than  that  then  first  suggested  by  the  Spanish 
"  Government. 

"  This  opinion,  stated  (as  has  been  said),  in  the  first  instance, 
"  confidentially  to  Spain,  was,  nearly  a  twelvemonth  afterward?, 
^*  that  is  to  say,  in  the  month  of  October,  1828,  mentioned  by  the 
*^  undersigned  in  a  Conference  with  the  French  Ambassador  in 
"  London,  the  substance  of  which  Conference  was  communicated 
'*  to  Spain  and  to  other  Powers.  It  was  repeated  and  enforced  in 
*^  the  despatch  from  the  undersigned  to  Sir  William  k  Court,  in 
"  January,  1824. 

**  Nothing,  therefore,  can  be  less  exact  than  the  supposition  that 
'*  Great  Britidn  has  imiformly  put  forward  the  basis  of  Independence 
'^  as  the  sine  qud  non  condition  of  her  coimsel  and  assistance  to 
**  Spain,  in  negotiation  with  her  Colonies. 

'^  To  come  now  to  the  Second  Charge  against  Great  Britain, — 
^^  the  alleged  violation  of  general  International  Law.  Has  it  ever 
^^  been  admitted  as  an  axiom,  or  ever  been  observed  by  any  nation 
"  or  Government  as  a  practical  maxim,  that  no  circumstances,  and 
*'  no  time,  should  entitle  a  de  facto  Government  to  recognition  ? — 
*^  or  should  entitle  Third  Powers,  who  may  have  a  deep  interest  in 
"  defining  and  establishing  their  relations  with  a  de  facto  Govenx* 
**  ment,  to  do  so  ? 

"  Such  a  proceeding  on  the  part  of  Third  Powers,  undoubtedly, 
"  does  not  decide  the  question  of  right  against  the  mother  country. 

"  The  Netherlands  had  thrown  off  the  supremacy  of  Spain  long 
**  before  the  end  of  the  sixteenth  century  ;  but  that  supremacy  was 
'^  not  formally  renounced  by  Spain  till  the  Treaty  of  Westphalia 
"  in   1648.     Portugal  declared,  in  1640,  her  independence  of  the 
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"  Spanish   Monarchy ;    but  it  was  not  till  1668  that   Spain,  by 
*^  Treaty,  acknowledged  that  independence. 

"  During  each  of  these  intervals,  the  abstract  rights  of  Spain 
"  may  be  said  to  have  remained  unextinguished.  But  Third  Powers 
"  did  not,  in  either  of  these  instances,  wait  the  slow  conviction  of 
"  Spain,  before  they  thought  themselves  warranted  to  establish 
'^  direct  relations,  and  even  to  contract  intimate  alliances,  with  the 
"  Republic  of  the  United  Netherlands,  as  well  as  with  the  new 
'^  monarchy  of  the  House  of  Braganza. 

'^  The  separation  of  the  Spanidi  Colonies  from  Spain  has  been 
"  neither  our  work  nor  our  wi&h.  Events,  in  which  the  British 
'*  Government  had  no  participation,  decided  that  separation, — a 
^^  separation  which,  we  are  still  of  opinion,  might  have  been  averted, 
'*  if  our  counsels  had  been  listened  to  in  time.  But  out  of  that 
"  separation  grew  a  state  of  things,  to  which  it  was  the  duty  of  the 
*^  British  Government  (in  proportion  as  it  became  the  plain  and 
'^  l^itimate  interest  of  the  nation  whose  wel&re  is  committed  to  its 
^*  charge)  to  conform  its  measures,  as  well  as  its  language,  not 
"  hastily  and  precipitately,  but  with  due  deliberation  and  circum- 
"  spection. 

**  To  continue  to  call  that  a  possession  of  Spain,  in  which  all 
'^  Spanish  occupation  and  power  had  been  actually  extinguished 
'*  and  effiiced,  could  render  no  practical  service  to  the  mother 
^'  country ;  but  it  would  have  risked  the  peace  of  the  world.  For 
'*  all  political  communities  are  responsible  to  other  political  com- 
"  munities  for  their  conduct ;  that  is,  they  are  bound  to  perform  the 
'^  ordinary  international  duties,  and  to  aflTord  redress  for  any  viola- 
"  tion  of  the  right  of  others  by  their  citizens  and  subjects. 

"  Now,  either  the  mother  country  must  have  continued  respon- 
"  sible  for  acts  over  which  it  could  no  longer  exercise  the  shsidow 
"  of  a  control,  or  the  inhabitants  of  those  countries,  whose  inde- 
"  pendent  political  existence  was,  in  fact,  established,  but  to  whom 
''  the  acknowledgment  of  that  independence  was  denied,  must  have 
"  been  placed  in  a  situation,  in  which  they  were  wholly  irre- 
"  sponsible  for  all  their  actions,  or  were  to  be  visited,  for  such  of 
'*  those  actions  as  might  furnish  ground  of  complaint  to  other 
^*  nations,  with  the  punishment  due  to  pirates  and  outlaws. 

**  If  the  former  of  these  alternatives — the  total  irresponsibility  of 
"  unrecognised  States — ^be  too  absurd  to  be  maintained,  and  if  the 
"  latter — the  treatment  of  their  inhabitants  as  pirates  and  outlaws — 
'^  be  too  monstrous  to  be  applied,  for  an  indefinite  length  of  time,  to 
"  a  large  portion  of  the  habitable  globe,  no  other  choice  remained 
**  for  Great  Britain,  or  for  any  country  having  intercourse  with  the 
"  Spanish  American  Provinces,  but  to  recognise,  in  due  time,  their 
'^  political  existence  as  States,  and  thus  to  bring  them  within  the 
''  pale  of  those  rights  and  duties  which  civilised  nations  are  bound 
"  mutually  to  respect,  and  are  entitled  reciprocally  to  claim  firom 
"  each  other. 
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'^  The  example  of  the  late  Revolution  in  France,  and  of  the  ulti- 
^^  mate  happj  restoration  of  His  Majesty,  Louis  XVIII.,  is  pleaded 
"  by  M.  Zea  in  illustration  of  the  principle  of  unextinguishable  right 
'^  in  a  legitimate  Sovereign,  and  of  the  respect  to  ivhich  that  right 
"  is  entitled  from  all  foreign  Powers;  and  he  c^lls  upon  Great 
"  Britain,  in  justice  to  her  own  consistency,  to  act  witn  the  same 
'^  reserve  towards  the  new  States  of  Spanish  America,  which  she 
^'  employed,  so  much  to  her  honour,  towards  revolutionaiy  France. 

*'  But  can  M.  Zea  need  to  be  reminded  that  every  Power  in 
*^  Europe^  and  specifically  Spain  amongst  the  foremost,  not  only 
^'  acknowledged  the  several  successive  Governments,  de  facto,  by 
^^  which  the  House  of  Bourbon  was  first  expelled  from  the  throne 
"  of  France,  and  afterwards  kept  for  near  a  quarter  of  a  century 
'^  out  of  possession  of  it,  but  contracted  intimate  alliances  with  them 
"  all ;  and,  above  all,  with  that  which  M.  Zea  justly  describes  as  the 
"  strongest  of  de  facto  Governments — ^the  Government  of  Bonaparte, 
"  against  whom,  not  any  principle  of  respect  for  the  rights  of  legi- 
"  timate  monarchy,  but  his  own  ungovernable  ambition,  finally 
^^  brought  combined  Europe  into  the  field  ? 

'*  There  is  no  use  in  endeavouring  to  give  a  specious  colouring  to 
"  facts  which  are  now  the  property  of  histoiy. 

"  The  undersigned  is,  therefore,  compelled  to  add  that  Great 
'*  Britain  herself  cannot  justly  accept  the  praise  which  M .  Zea  is 
*^  willing  to  ascribe  to  her  in  this  respect ;  nor  can  she  claim  to  be 
"  altogether  exempted  from  the  general  charge  of  having  treated 
"  with  the  Powers  of  the  French  Revolution. 

*'  It  is  true,  indeed,  that  up  to  the  year  1796  she  abstained  from 
"  treating  with  revolutionaiy  France,  long  after  other  Powers  of 
"  Europe  had  set  her  the  example.  But  the  reason  alleged  in  Par- 
^^  liament,  and  in  State  Papers,  for  that  abstinence,  was  the  unsettled 
^*  state  of  the  French  Government.  And  it  cannot  be  denied  that, 
*'  both  in  1796  and  1797,  Great  Britain  opened  a  negotiation  for 
"  peace  with  the  Directory  of  France — a  negotiation,  the  favourable 
'^  conclusion  of  which  would  have  implied  a  recognition  of  that 
^*  form  of  government ;  that  in  1801,  she  made  peace  with  the  Con- 
^'  sulate ;  that  if,  in  1806,  she  did  not  conclude  a  Treaty  with 
"  Bonaparte,  Emperor  of  France,  the  negotiation  was  broken  off 
"  merely  on  a  question  of  terms ;  and  that  if,  from  ISOS  to  1814, 
^^  she  steadily  refused  to  listen  to  any  overtures  from  France,  she 
^^  did  80,  declaredly  and  notoriously,  on  account  of  Spain  alone, 
'^  whom  Bonaparte  pertinaciously  refused  to  admit  as  party  to  the 
*'  negotiation. 

"  Nay,  further,  it  cannot  be  denied  that,  even  in  1814,  the  year 
^*  in  which  the  Bourbon  Dynasty  was  eventually  restored,  peace 
''  would  have  been  made  by  Great  Britain  with  Bonaparte,  if  he 
^^  had  not  been  unreaf  enable  in  his  demands ;  and  Spain  cannot  be 
'*  ignorant   that,  even  after   Bonaparte  was   set  asides  there  was 
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*^  question  among  the  allies  of  the  possible  expediency  of  placing 
'^  some  other  than  a  Bourbon  on  the  throne  of  fVance. 

**  The  appeal,  therefore,  to  the  conduct  of  the  Powers  of  Earope, 
*'  and  even  to  that  of  Great  Britain  herself,  with  respect  to  the 
*^  French  Eerolution,  does  but  recall  abundant  instances  of  the 
"  recognition  of  de  facto  Governments ;  bj  Great  Britain,  perhaps, 
''  later  and  more  reluctantly  than  by  others,  but  by  Great  Britain 
^*  herself,  however  reluctant,  ailer  the  example  set  to  her  by  the 
'*  other  Powers  of  Europe,  and  specifically  by  Spain. 

'*  There  are  two  other  points  in  M.  iSea's  Note,  which  appear  to 
^'  call  for  particular  observation. 

'^  M.  Zea  declares,  that  the  King  of  Spain  wiU  never  recognise 
"  the  new  States  of  Spanish  America,  and  that  His  Majesty  will 
*'  never  cease  to  employ  the  force  of  arms  against  his  rebellions 
"  subjects  in  that  part  of  the  world. 

*'  We  have  neither  the  pretension  nor  the  desire  to  control  His 
*^  Csitholic  Majesty *s  conduct;  but  this  declaration  of  M.  Zea  com* 
^^  prises  a  complete  justification  of  our  conduct,  in  having  taken  the 
'^  opportunity  which,  to  us,  seemed  ripe  for  placing  our  relations 
*^  with  the  new  States  of  America  on  a  definite  footing.  For  this 
*'  declaration  plainly  shows,  that  the  complaint  against  us  is  not 
'^  merely  as  to  the  mode  or  the  time  of  our  advances  towards  those 
*'  States;  it  shows  that  the  dispute  between  us  and  Spain  is  not 
"  merely  as  to  the  question  of  fact,  whether  the  internal  condition 
"  of  any  of  those  States  be  such  as  to  justify  the  entering  into  defi* 
^'  nite  relations  with  them;  tliat  it  was  not  merely  a  reasonable 
"  delay  for  the  purpose  of  verifying  contradictory  reports,  and  of 
*'  affording  opportimity  for  friendly  negotiation,  that  was  required 
"  of  us ;  it  shows  that  no  extent  of  forbearance  on  our  part  would 
"  have  satisfied  Spain ;  and  that,  defer  our  advances  towards  the 
^^  new  States  as  long  as  we  might,  we  should  still  have  had  to 
"  make  them  without  the  consent  of  Spain ;  for  that  Spain  is  de- 
"  termined  against  all  compromise,  under  any  circumstances  and 
**  at  any  time,  and  is  resolved  upon  intermiuable  war  with  her  late 
"  Colonies  in  America. 

**  M.  Zea  concludes  with  declaring  that  His  Catholic  Majesty 
^^  will  protest,  in  the  most  solemn  manner,  against  the  measures 
'^  aDRounced  by  the  British  Government,  as  violating  existing 
"  Treaties,  and  the  imprescriptible  rights  of  the  throne  of  Spain. 

"  Against  what  will  Spain  protest  ? 

'^  It  has  been  proved  that  no  Treaties  are  violated  by  us ;  and 
"  we  admit  that  no  question  of  right  is  decided,  by  our  recognition 
"  of  the  new  States  of  America. 

"  But  if  the  argument  upon  which  this  declaration  is  founded 
"  be  true,  it  is  eternal ;  and  the  offence  of  which  we  are  guilty,  in 
"  placing  our  intercourse  with  those  countries  under  the  protection 
^^  of  Treaties,  is  one  of  which  no  time  and  no  circumstances  could, 
"  in  the  view  of  Spain,  have  mitigated  the  character. 
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"  Having  thus  entered,  with  great  pain  and  unwillingness,  into 
*•  the  several  topics  of  M.  Zea's  Note,  the  undersigned  is  directed, 
"  in  conclusion,  to  express  the  anxious  hope  of  his  Government, 
"  that  a  discussion,  now  wholly  without  object,  may  be  allowed 
"  here  to  close.  The  undersigned  is  directed  to  declare  to  the 
"  Spanish  Minister,  that  no  feeling  of  ill-will,  or  even  of  indifference, 
'*  to  the  interests  of  His  Catholic  Majesty,  has  prompted  the  steps 
"  which  His  Majesty's  Government  has  taken, — that  His  Majesty 
^^  still  cherishes  an  anxious  wish  for  the  welfare  of  Spain, — ^and 
"  that  His  Majesty  still  retains  the  disposition,  and  commands  the 
**  undersigned  again  to  renew  to  His  Catholic  Majesty's  Govem- 
"  ment  the  offer,  to  employ  His  Majesty's  good  offices,  for  the 
^'  bringing  about  of  any  amicable  arrangement  which  may  yet  bo 
*'  practicable,  between  His  Catholic  Majesty  and  the  countries  of 
"  America  which  have  separated  themselves  from  Spain. 

"  The  undersigned,  &c. 

"  George  Canning. 

"  The  Chevalier  de  Los  Rios,** 


REPLT  of  MR.  SECRETARY  CANNING  TO  A  LETTER  OF  M.  RADIOS  RELATIVE 
TO  THE   "  RUSSIAN  MEMOIR  ON  THE  PACIFICATION  OF  GREECE  "   (^). 

"Foreign  Office,  December  1, 1824. 
"  Sir, 

"  I  HAVE  to  acknowledge  the  receipt  of  the  letter  which  you  did 
*^  me  the  honour  to  address  to  me  on  the  ^th  of  August  (but  which 
*^  reached  mv  hands  only  on  the  4th  of  November),  expressing  the 
*^  opinion  oi  the  Greek  Provisional  Government  upon  a  paper 
"  which  has  been  published  in  the  Gazettes  of  Europe,  purporting 
**  to  be  a  Plan  of  Pacification  for  Greece,  drawn  up  by  the  Court  of 
"  St.  Petersburg. 

**  That  the  publication  of  the  paper  in  question  is  unauthorised 
*^  cannot  be  doubted.  Whether  the  paper  itself  be  authentic,  it  is 
^^  not  for  me  to  admit  or  to  deny ;  but  it  is  due  to  the  Court  of 
"  St.  Petersburg  to  declare  to  you,  that  any  plan  of  pacification 
^^  emanating  from  that  Court  would  be  drawn  up  (as  the  British 
"  Government  sincerely  believe)  in  anything  but  an  unfriendly 
'^  disposition  towards  Greece ;  that  no  such  plan  has  been  definitely 
^*  settled  (as  your  letter  appears  to  assume)  with  the  intention  of 
''  imposing  it  either  upon  Greece  or  upon  the  Turkish  Government; 
"  and  that  whatever  plan  the  Emperor  of  Russia  might  have  in 
"  contemplation  would  be  submitted  by  His  Imperial  Majesty  to 
^'  several  of  the  Powers  of  Europe,  His  Imperial  Majesty's  allies, 
'*  for  their  consideration,  before  any  proposition  founded  thereupon 


(jjf)  State  Faperi,  vol  xii.  1824-5,  pp.  QOO  et  »eg. 
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*^  would  be  made  to  the  contending  parties.  The  Empexor  of 
'^  Russia  had,  it  is  true,  suggested  to  his  allies  the  expediency  <^ 
"  proposing,  simultaneously  to  the  Porte  and  to  the  Provisional 
^*  Government  of  Greece,  a  suspension  of  hostilities,  for  the  pur- 
^^  pose  of  allowing  time  for  an  amicable  intervention  between  them. 
'^  Nor  would  the  British  Grovemment  have  refused,  at  a  proper 
'^  time,  to  be  partj  to  that  proposal. 

"  It  is  but  just  to  add  that  the  paper  which  has  attracted  the 
'*  indignation  of  the  Greek  Provisional  Government  has  been  viewed 
**  with  no  less  indignation  by  the  Divan. 

'*  While  the  Greeks  profess  an  insurmountable  abhorrence  of  any 
'*  settlement  short  of  the  establishment  of  their  independence  as  a 
"  nation,  the  Divan  abjure  all  modes  of  reconciliation  short  of  ma 
**  unqualified  re- establishment  of  their  sovereignty  over  Greece. 

"  Between  two  parties  so  disposed  there  can,  indeed,  be  little 
"  hope  of  an  acceptable  and  successful  mediation.  But,  to  have 
"  felt  and  expressed  a  desire  to  mediate,  before  the  extreme  vehe- 
'^  mence  of  these  opposite  resolutions  was  known,  and  while  the 
"  varying  fortune  of  the  war  appeared  to  furnish  to  both  parties  not 
^*  unreoiionable  motives  for  a  compromise,  surely  cannot  be  imputed, 
"  either  to  Russia,  if  she  originated  the  project  of  such  a  compro- 
**  mise,  or  to  those  who  might  have  been  prepared  to  deliberate  in 
"  concert  with  her  upon  it,  as  a  crime. 

"  The  paper,  purporting  to  be  a  Russian  memoir,  contains  the 
^^  elements  of  a  compromise,  though  not  adjusted,  perhaps,  exactly 
**  in  the  proportions  in  which  they  might  finally  have  been  arranged 
"  for  proposal  to  the  belligerent  parties. 

"  If  the  sovereignty  of  the  Turks  were  not  to  be  absolutely 
^'  restored,  nor  the  independence  of  the  Greeks  to  be  absolutely 
^^  acknowledged  (to  propose  either  of  which  extremes  would  have 
'^  been,  not  to  mediate,  but  to  take  a  decided  part  in  the  contest), 
"  there  was  necessarily  no  other  choice  than  to  qualify,  in  some  mode 
*^  and  degree,  the  sovereignty  of  the  one  and  the  independence  of 
*^  the  other;  and  the  mode  and  degree  of  that  qualification  seemed 
*'  to  constitute  the  question  for  enquiry  and  deliberation. 

"  Either  party,  no  doubt,  had  it  in  its  power  to  defeat  any  plan 
*'  of  compromise,  however  rational  in  its  principles  or  impartial  in 
*'  its  provisions.  And  the  previous  knowledge  that  both  parties 
*'  would  concur  in  rejecting  an.v  plan  of  compromise  that  could  be 
"  devised  renders  any  hope  of  successful  intervention,  at  the  present 
"  moment,  utterly  vain. 

"  On  the  remainder  of  your  letter,  which,  in  effect,  calls  upon 
*•  the  British  Government  to  take  part  with  the  Greeks  in  the 
"  struggle  for  their  independence,  comparing  their  merits  and 
"  claims  with  those  of  the  Provinces  of  Spanish  America,  which 
**  have  separated  themselves  from  the  mother  country,  I  have  only 
'*  to  observe,  that,  with  respect  to  the  contest  between  Spain  and 
'*  the  several  countries  of  Spanish  America,  Great  Britain  has  pro- 
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<'  fessed  and  maintained  a  strict  neutrality ;  and  that  the  like  neu- 
"  tralitj  has  been  observed  by  Great  Britain  in  the  contest  now 
'*  raging  in  Greece.  The  belligerent  rights  of  the  Greeks  have 
"  been  uniformly  respected ;  and  if  the  British  Government  has 
'^  found  itself  compelled,  on  a  recent  occasion,  to  repress  the  excess 
"  to  which  certain  of  those  rights  were  attempted  to  be  carried,  the 
*'  British  Government  is  satisfied  that  such  a  necessity  will  not 
"  occur  again. 

"  The  Provisional  Government  of  Greece  may  rely  upon  the 
'*  continuance  of  the  same  scrupulous  neutrality.  They  may  be 
**  assured,  not  only  that  Great  Britain  would  not  be  concerned  in 
"  any  attempt  (if  such  attempt  were  in  contemplation)  to  force  upon 
^^  them  a  plan  of  pacification  contrary  to  their  wishes,  but  that,  if 
''  they  should  at  any  time  hereafter  think  fit  to  solicit  our 
"  mediation,  we  should  be  ready  to  tender  it  to  the  Porte,  and,  if 
"  accepted  by  the  Porte,  to  do  our  best  to  carry  it  into  effect,  con- 
"  jointly  with  other  powers,  whose  co-operation  would  at  once  give 
"  facility  to  any  arrangement,  and  afford  the  best  security  for  its 
"  duration. 

*^  This  appears  to  the  British  Government  all  that  can  reasonably 
^*  be  asked  of  them.  They  cannot  accuse  themselves  of  having  in 
'*  any  way,  directly  or  Indirectly,  instigated  the  commencement  of 
"  the  Greek  enterprise,  nor  of  having  in  any  way  interfered  in  its 
"  progress. 

*'  Connected  with  the  Porte  by  the  established  relations  of  amity, 
'^  and  by  the  ancient  obligations  of  Treaties,  which  the  Porte  hns 
"  not  violated,  it  surely  cannot  be  expected  that  England  should 
^^  engage  in  unprovoked  hostilities  against  that  Power  in  a  quarrel 
"  not  her  own. 

"  I  trust,  Sir,  that  the  exposition  which  I  have  thus  the  honour 
"  to  address  to  you  will  be  considered  as  affording  sufi^cient  ans^'er 
"  to  any  suspicions  or  imputations  which  error  or  intrigue  may 
*^  have  propagated  against  the  intentions  of  the  British  Government 
"  towards  Greece,  and  will  be  accepted  as  a  proof  at  once  of  the 
"  purity  of  our  views,  and  of  the  frankness  with  which  we  are  ready 
"  to  declare  them. 

''  I  am,  &c., 

"  George  Cakning. 

"  The  Secretary  of  the  Provisional 
Government  of  Greece,** 

'*  PROTOCOLE   DE  LA   CONFERENCE  TENUE   AU   FOREIGN   OFFICE,   LE 

19   FiVRIER   1831    (h). 

"  Pr^sens  : — Les  Pl^nipotentiaires  d'Autriche,  de  France,   de  la 
**  Grande- Bretagne,  de  Prusse,  et  de  Russie. 

(h)  Protocols  of  Conferences  in  London  relative  to  Belgium,  1830-1 , 
part  i.  No.  10,  pp.  ^Mi5. 
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'^  Lea  PMnipotentiaires  des  Cours  d'Autriche,  de  France,  de  la 
<^  Grande-Bretagne,  de  Pnisse,  et  de  Russie,  s'^tant  assembly  ont 
"  porte  toute  leiir  attention  sur  lea  interpretations  diverses  donn^ 
'^  au  Protocole  de  la  Confdrence  de  Londrea,  en  date  da  20  IM- 
^^  ccmbre  1830,  et  aux  principaux  Actes  dont  il  a  ^t^  soiTi.  Les 
"  deliberations  des  Plenipotentiaires  Us  ont  conduits  a  reconncnire 
'^  unanimement,  quUls  doivent  a  la  position  des  Cinq  CcurSj  cotnme 
^^  a  la  cause  de  la  paix  gene'rale,  qui  est  leur  j)jvpre  cause^  et  celle  de 
"  la  civilisation  Europeenne,  de  rappeler  id  le  grand  principe  de 
'*  droit  public,  dont  Us  Actes  de  la  Conference  de  Londres  tCont  fait 
"  qu*offrir  une  application  salutaire  et  constante. 

**  Tfapres  ce  principe  d^un-  ordre  superieur^  les  Traites  ne  perdent 
^*  pas  leur  puissance,  quels  que  soient  les  changemens  qui  inter^ 
"  viennent  dans  Vorganisation  intericure  des  peuples.  Pour  jager 
'^  de  Tapplication  que  les  Cinq  Cours  ont  faita  de  ce  meme  principe, 
'*  pour  appr^ier  les  determinations  qu*elles  ont  prises  relatiyement 
'^  ^  la  Belgique,  il  suffit  de  se  reporter  k  Tdpoque  de  Tann^e  1814. 

'^  A  cette  dpoque  les  Provinces  Beiges  6taient  occupies  militaire- 
^^  ment  par  TAutriche,  la  Grande-Bretagne,  la  Prusse,  et  la  Busaie ; 
'^  ct  les  droits  que  ces  Puissances  exer9aient  sur  elles  furent  oom- 
**  piet6s  par  la  renonciation  de  la  France  ti  la  possession  de  ces. 
"  memes  Provinces.  Mais  la  renonciation  de  la  France  n*eut  pas 
*'  lieu  au  profit  des  Puissances  occupantes.  Elle  tint  h  one  pena^e 
'*  d*un  ordre  plus  eiev6.  Les  Puissances,  et  la  France  elle-m^me, 
'^  egaloment  desinteress^es  alors  comme  aujourd*hui  dans  leurs  Tnea 
"  sur  la  Belgique,  en  gard^rent  la  disposition  et  non  la  souverainete, 
'*  datis  la  seule  inte^ition  de  /aire  concourir  les  Provinces  Beiges  a 
"  Vetablissement  d'un  juste  equilibre  en  Europe,  et  au  maintien  de 
"  la  paix  generate,  Ce  fut  cette  intention  qui  pr^sida  k  leurs  stipu- 
"  lations  ult^rieures ;  ce  fut  elle  qui  unit  la  Belgique  &  la  Hollande ; 
^^  ce  fut  ollc  qui  porta  les  Puissances  u  assurer  d^s-lors  aux  Beiges 
*^  le  double  bicnfait  dUnstitutions  libres,  et  d'un  commerce  f^cond 
"  pour  cux  en  richesse  et  en  developpement  d'industrie. 

"  L*union  de  la  Belgique  avec  la  Hollande  se  brisa.  Des  com- 
''  nmnications  ofHcielles  ne  tard^rent  pas  t\  convaincre  les  Cinq 
"  Cours  quo  les  moyens  primitivcment  destines  u  la  maintenir,  ne 
"  pourraicnt  plus  ni  la  rctablir  pour  le  moment,  ni  la  conserver  par 
^'  la  suite ;  et  que  desomiais,  au  lieu  de  confondre  les  affections  et 
"  le  bonheur  des  deux  peuples,  elle  ne  mettrait  en  presence  que  les 
^^  passions  ct  les  haines,  elle  ne  ferait  jaillir  de  leur  choc  que  la 
''  guerre  avec  tons  ses  d^sastres.  II  n'appartenait  pas  aux  Puis- 
'*  sauces  de  juger  des  causes  qui  venaient  de  rompre  les  liens  qu*ellea 
"  avaient  formes.  Mais  quand  elles  voyaicnt  ces  liens  rompus,  il  leur 
"  appartcnait  d^atteindre  encore  Tobjet  qu'elles  s'ctaient  propose  en 
"  les  formant. 

**  II  leur  appartenait  d^assurer,  ti  la  faveur  de  combinaisona  nou- 
"  velles,  cette  tranquillity  de  TEurope,  dont  Tunion  de  la  Belgique 
'^  avec  la  Hollande  avnit  coustitue  unc  des  bases.     Les  Puisaancea 
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''  y  ^talent  imp^rieusement  appeldes.  EUes  avaient  le  droit,  et  lea 
'^  iv^nemens  leur  imposaient  le  devoir,  d'emp^her  que  lea  Provinces 
"  Beiges,  devenues  ind^pendantes,  ne  portassent  atteinte  k  la  s^curit^ 
^'  g^nerale,  et  k  T^quilibre  Europ^eo. 

'^  Un  tel  devoir  rendait  inutile  tout  concours  Stranger.  Pour 
"  agir  ensemble,  lea  Puissances  n'avaient  qu'4  consnlter  leurs 
'^  Traits,  qu'^  mesurer  Tetendue  des  dangers  que  leur  inaction  ou 
'^  leur  disaccord  aurait  £iit  naitre.  Les  d-marches  des  Cinq  Cours 
"  k  I'efEet  d*amener  la  cessation  de  la  lutte  entre  la  HoUande  et 
"  la  Belgique,  et  leur  ferme  resolution  de  mettre  fin  k  toute  mesure 
^^  qui,  de  part  ou  d'autre,  aurait  eu  un  caract^re  hostile;  furent  les 
**  premieres  consequences  de  Pidcntite  de  leura  opinions  sur  la  valeur 
"  et  les  principes  des  transactions  solennelles  qui  les  lient 

'^  L'effusion  du  sang  s'arreta ;  la  Hollande,  la  Belgique,  et  m^me 
^'  les  Stats  voisins,  leur  sont  ^galement  redevables  de  ce  bien&it. 

^'  Iia  seconde  application  des  memes  principes  eut  lieu  dans  le 
"  Protocole  du  20  Decembre  1830. 

'^  A  Texpos^  dea  motifa  qui  determinaient  lea  Cinq  Cours,  cet 
^'  Acte  associa  la  reserve  des  devoirs  dont  la  Belgique  res^erait 
'^  chargde  envers  TEurope,  tout  en  vojant  s^accomplir  ses  vgbux  de 
"  separation  et  d'independance, 

"  Chaque  nation  a  ses  droits  particuliers ;  mais  TEurope  ausai  a 
"  son  droit — c*est  I'ordre  social  qui  le  lui  a  donn^. 

^*  Les  Traites  qui  r^gissent  TEurope,  la  Belgique,  devenue  ind^- 
*'  pcndante,  les  trouvait  faits  et  en  vigueur.  EUe  devait  done  les 
'^  respecter,  et  ne  pouvait  pas  les  enfreindre.  En  les  respectant, 
"  elle  se  conciliait  avec  Tiuteret  et  le  repos  de  la  grande  oommu- 
'*  naute  des  Etats  Europ^ens.  En  les  enfireignant,  elle  edit  amene 
"  la  confusion  et  la  guerre.  Les  Puissances  seules  pouvaient  pr^- 
''  venir  cc  malheur,  et  puisqu^elles  le  pouvaient,  ellea  le  devaient. 
'^  Elles  devaient  &ire  pr^valoir  la  aalutaire  maxime,  que  les  ervene- 
"  mens  qui  font  naitre  en  Europe  un  Etat  nouveau  ne  lui  donnent 
"  pas  plus  le  droit  d'alt^rer  le  sjat^me  g^n^ral,  dana  lequel  il  entre, 
"  que  les  cbangemens,  survenus  dans  la  condition  d*un  Etat  ancien, 
^'  ne  Tautorisent  k  se  croire  deii^  de  sea  engagemena  anterieura. 
^^  Maxime  de  tous  les  peuples  civilises;  maxime  qui  se  rattache 
"  au  principe  meme  d'apr^  lequel  les  Etats  survivent  k  leurs  €rou- 
^^  vernemens,  et  les  obligations  imprescriptibles  des  Traites,  4  ceux 
"  qui  les  contractent;  maxime,  enfin,  qu*on  n'oublierait  pas,  sans 
"  faire  r^trograder  la  civilisation,  dont  la  morale  et  la  foi  publiquea 
'^  sont  heureusement  et  lea  premi^rea  conaequencea  et  lea  premises 
"  garantiea. 

^^  Le  Protocole  du  20  D^cembre  fut  I'expreasion  de  ces  veritea; 
"  il  statua, '  Que  la  Conference  s*occuperait  de  diacuter  et  de  oon- 
^'  certer  les  nouveaux  arrangemens  les  plus  proprea  k  combiner 
"  rindependance  future  de  la  Belgique  avec  lea  stipulationa  dea 
"  Traites,  avec  lea  inter^ta  et  la  aecurite  dea  autrea  Etats,  et  aveo  la 
"  conservation  de  Tequilibre  Enropeen, 
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''  Lea  Puissances  venaient  d^indiqner  ainsi  le  but  auquel  elles 
"  deraient  marcher.  Elles  y  march^rent  fortes  de  la  puret^  de  leurs 
^^  intentions,  et  de  leur  impartiality.  Tandis  que,  d'un  e6t^y  par 
^'  leur  Protocole  du  18  Janvier,  elles  repoussaient  des  pretentions 
'^  qui  seront  toujours  inadmissibles,  de  I'autre,  elles  pesaient  avee  le 
"  soin  le  plus  scrupuleux  toutes  les  opinions  qui  ^taient  mutuelle- 
*'  ment  ^mises,  tons  les  titres  qui  ^taient  r^ciproquement  invoqu^s. 
'^  De  cette  discussion,  approfondie  des  diverges  communications 
'*  faites  par  les  Pl^nipotentiaires  de  Sa  Majesty  le  Roi  des  Pajs-Bas, 
"  et  par  les  Commissaires  Beiges,  r^sulta  le  Protocole  d^finitif  da 
"  20  Janvier  1831. 

^'  II  etait  k  pr^voir  que  la  premiere  ardeur  d'une  ind^pendance 
'^  naissante  tendrait  k  franchir  lea  justes  homes  des  Trait^s  et  des 
^^  obligations  qui  en  d^rivent.  Les  Cinq  Cours  ne  pouvaient  ndan- 
"  moins  admettre  en  faveur  des  Beiges  le  droit  de  faire  des  con- 
'^  quetes  sur  la  HoUande,  ni  sur  d'autres  Etats.  Mais  obliges  de 
"  r^soudre  des  questions  de  territoire  essentiellement  en  rapport 
"  avec  leurs  propres  Conventions  et  leurs  propres  int^rets,  les  Cinq 
^'  Cours  ne  consacr^rent,  k  regard  de  la  Belgique,  que  les  maximes 
"  dont  elles  s'^taient  fait  k  elles-m^mes  une  loi  rigoureuse. 

*'  Assur^ment  elles  ne  sortaient  ni  des  homes  de  la  justice  et  de 
^*  requite,  ni  des  regies  d'une  saine  politique,  lorsqu^en  adoptant 
^^  impartialement  les  limites  qui  separaient  la  Belgique  de  la  Hoi- 
**  lande  avant  leur  reunion,  elles  ne  refusaient  aux  Beiges  que  le 
^^  pouvoir  d'envahir :  ce  pouvoir  elles  ont  rejet^,  parce  qu'elles  le 
*^  consid^rent  comme  subversif  de  la  paix  et  de  Tordre  social. 

''  Les  Puissances  avaient  encore  k  ddlib^rer  sur  d'autres  quea- 
*^  tions  qui  se  rattachaient  k  leurs  Trait^s,  et  qui  ne  pouvaient 
^'  par  consequent  etre  soumises  a  des  decisions  nouvelles,  sans  leur 
"  concours  direct. 

"  D'apr^s  le  Protocole  du  20  Dccembre,  les  Instructions  et  les 
''  Pleins  Pouvoirs  demand^s  pour  les  Commissaires  Beiges,  qui 
"  seraient  envoj^s  k  Londres,  devaient  embrasser  tous  les  objets 
*'  de  la  n^gociation.  Cependant,  ces  Commissaires  arriv^rent  sans 
**  autorite  suffisante,  et,  sur  plusieurs  points  importans,  sans  infor- 
"  mations ;  et  les  circonstances  n*admettaient  point  de  retard. 

"  Les  Puissances,  par  le  Protocole  du  27  Janvier,  ne  firent  n^an- 
'*  moins  d'lme  part  qu'enum^rer  les  charges  inh^rentes,  soit  au 
**  Territoire  Beige,  soit  au  Territoire  Hollandais,  et  se  bom^rent  k 
"  proposer^  de  Tautre,  des  arrangemens  fond^s  sur  une  reciprocity 
"  de  concessions,  sur  les  mojens  de  conserver  k  la  Belgique  lea 
"  marches  qui  ont  le  plus  contribue  a  sa  richesse,  et  sur  la  notoriete 
''  meme  des  Budgets  publics  du  Eoyaume  des  Pays-Bas. 

^*  Dans  ces  arrangemens  la  mediation  des  Puissances  sera  tou- 
^^  jours  requise ;    car,  sans   elle,  ni  les  parties  interessees  ne  par-  ■ 
^'  viendraient  k  s'entendre,  ni  les  stipulations  auxquelles  les  Cinq 
'^  Cours  ont  pris  en  1814  et  1815  une  part  immediate,  ne  pour- 
*'  raient  se  modifier. 
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'^  L*adh^sion  de  Sa  Majesty  le  Boi  des  Pays-Bas  aux  Protocoles 
'*  du  20  et  du  27  Janvier  1831,  a  r^pondu  aux  soins  de  la  Conf^- 
"  rence  de  Londred. 

^^  Le  nouveau  mode  d'existence  de  la  Belgique,  et  sa  neutrality, 
"  re9uront  ainai  une  sanction  dont  lis  ne  pouvaient  se  passer.  II 
^^  ne  restait  plus  a  la  Conference  que  d'arreter  ses  resolutions  rela- 
**  tives  k  la  protestation  £aite  en  Belgique  contre  le  premier  de  cea 
^*  Protocoles,  d*autant  plus  important  qu'il  est  fondamental. 

^'  Cette  protestation  invoque  d'abord  un  droit  de  post-lminio  qui 
^'  n'appartient  qu*aux  Etats  independans,  et  qui  ne  saurait  par 
^^  consequent  appartenir  a  la  Belgique,  puisqu^elle  n'a  jamais  6t6 
**  comptee  au  nombre  de  ces  Etats.  Cette  meme  protestation 
^^  mentionne  en  outre  des  cessions  faites  h.  une  Puissance  tierce,  et 
*^  non  a  la  Belgique,  qui  ne  les  a  pas  obtenues,  et  qui  ne  peut  s'en 
"  prevaloir. . 

^'  La  nullite  de  semblables  pretentions  est  evidente.  Loin  de 
"  porter  atteinte  au  Territoire  des  anciennes  Provinces  Beiges,  les 
*^  Puissances  n'ont  fait  que  declarer  et  maintenir  Tintegrite  des 
"  Etata  qui  Tavoisinent.  Loin  de  resserrer  les  limites  de  ces  Pro- 
"  vinces,  elles  y  ont  compris  la  Principaute  de  Liege,  qui  n*en  &isaic 
"  point  par  tie  autrefois. 

**  Du  reste,  tout  ce  que  la  Belgique  pouvait  desirer,  elle  Ta  ob- 
'^  tcnu :  separation  d*avec  la  Hollande,  independance,  s^^rcte  ex- 
"  terieure,  garantie  de  son  Territoire  et  de  sa  neutralite,  libre 
*^  navigation  des  fleuves  qui  lui  servent  de  debouches,  et  paisible 
^^  jouissance  de  ses  libertes  nationales. 

'^  Tels  sont  les  arrangemens  auxquels  la  protestation  dont  il  s*agit 
"  oppose  le  dessein,  publiquemeut  avoue,  de  ne  respecter  ni  les 
"  possessions  ni  les  droits  des  Etats  limitrophes. 

*'  Les  Pienipotentiaires  des  Cinq  Cours,  considerant  que  de  pa- 
"  reilles  vues  sont  des  vues  de  conquete,  incompatibles  avec  les 
"  Traites  existans,  avec  la  paix  de  TEurope,  et  par  consequent  avec 
**  la  neutralite  et  I'independance  de  la  Belgique,  declarent : — 

"  1**.  Qu'il  demeure  entendu,  comme  il  I'a  ete  d6s  Torigine,  que 
"  les  arrangemens  arretes  par  le  Protocole  du  20  Janvier  1831,  sont 
"  des  arrangemens  fondamentaux  et  irrevocables. 

^^  2*^.  Que  rindependance  de  la  Belgique  ne  sera  reconnue,  par 
'^  les  Cinq  Puissances,  qu'aux  conditions  et  dans  les  limites  qui 
^^  resultcnt  desdits  arrangemens  du  20  Janvier  1831. 

^^  3^.  Que  le  principe  de  la  neutralite  et  do  Tinviolabilite  du 
^*  Territoire  Beige,  dans  les  limites  ci-dessus  mentionnee-s,  reste  en 
**  vigucur,  ct  obligatoire  pour  les  Cinq  Puissances. 

^^  4°.  Quo  les  Cinq  Puissances,  fideles  k  leurs  engagemens,  se  re 
^'  connaissent  le  plein  droit  de  declarer  que  le  Souverain  de  la 
"  Btlgique  doit  repondre  par  sa  position  personnelle  au  principe 
*^  d*cxistencc  de  la  Belgique  meme,  satisfaire  k  la  sClrete  des  autres 
*^  Ktat.s,  accepter  sans  aucune  restriction,  comme  Tavait  fait  Sa 
^^  Majeste  le  Koi  des  Pays-Bas  par  le  Protocole  du  21  Juillet  1814f 
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"  toos  lee  arrangemens  fondamentanx  renfenn^s  dans  le  Protocole 
'^  da  20  Janvier  1831,  et  ^re  k  m^me  d'en  assurer  aux  Beiges  la 
'^  paisible  jouissance. 

''  5°.  Que  ces  premieres  conditions  remplies,  les  Cinq  Puissances 
*'  continueront  d'employer  leurs  soins  et  leurs  bons  offices  pour 
*^  amener  Tadoption  r^ciproque  et  la  mise  k  execution  des  autrcs 
'*  arrangemens  n^cessites  par  la  separation  de  la  Belgiqne  d'avec  la 
«  Hollands 

''  6°.  Que  les  Cinq  Puissances  reconnaissent  le  droit,  en  vertu 
''  duquel  les  autres  Etats  prendraient  telles  mesures  qu'ils  juge- 
'^  raient  n^cesBaires,  pour  faire  respecter  ou  pour  r^tablir  leur 
''  autorite  legitime  dans  tous  les  pays  k  eiix  appartenant  sur  lesquels 
"  la  protestation  mentionn^  plus  haut  ^leve  des  pretentions,  et  qui 
*'  sont  situ^s  hors  du  Territoire  Beige  declare  neutre. 

^*  7°.  Que  Sa  Majeste  Ic  Roi  des  Pays-Bas  ayant  adhere,  sans 
"  restriction,  par  le  Protocole  du  19  Fevrier  1831,  aux  arrange- 
''  mens  relatils  k  la  separation  de  la  Belgique  d'avec  la  Hollande, 
*'  toute  entreprise  des  Autorites  Beiges  sur  le  Territoire  que  le 
^'  Protocole  du  20  Janvier  a  declare  Hollandais,  serait  envisagee 
*'  comme  un  renouvellement  de  la  lutte  k  laquelle  les  Cinq  Puis- 
'^  sauces  ont  resolu  de  mettrc  un  terme. 

"  esterhazt, 
"  Talleyrand, 

"  BULOW, 

"  LlEVEN  WaSSENBERO, 

"  Palmerston, 
"  Matuszewic." 


APPENDIX  II.— Page  50,  Part  V.,  Chap.  V.,  s.  xxxi. 
Frauds  upon,  and   Breaches  of  Foreign  Municipal  Law,  not 

COGNISABLE    IN    THE    CoURTS    OF    ENGLAND,    OR     OF    THE    UnITED 

States  of  North  America. 

No.  1. 

The  principle  referred  to  in  the  text,  that  a  nation  which  protects 
the  forgers  of  the  coin  of  another  nation,  commits  an  international 
offence,  ought,  as  Mr.  Chitty  reasonably  remarks  in  hia  note  upon 
the*  passage  in  Vattel,  to  be  so  extended  as  to  deny  efiect  to  ani/ 
fraud  upon  the  Government  or  subjects  of  a  foreign  State.  A 
different  rule,  however,  certainly  prevails  both  in  England  and  in 
the  United  States  of  North  America. 

As  to  England,  the  case  usually  referred  to  as  being  that  in 
which  a  contrary  principle  was  laid  down,  is  Boucher  v.  Lawson^ 
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in  which  the  opinion  of  Lord  Hardwicke,  then  Chief  Justice  of  the 
King's  Bench,  is  thus  recorded :— "  I  think  the  unlawfubiess  of 
^<  the  trade  makes  no  difference,  for  it  is  not  material  to  us  what 
'<  the  law  of  Portugal  is,  but  what  the  law  of  England  is ;  and  here 
''  in  England  it  is  not  only  a  lawful  trade,  but  very  much  encou- 
'*  raged  "(i). 

This  judgment  was  delivered  in  the  9th  year  of  Greoi^e  II. 


No.  2. 

In  the  15th  year  of  George  III.,  the  following  case  was  tried  in 
the  Court  of  King's  Bench  (  j)  : — 

HOLHAN  et  aV  versus  johnson,  alias  newland. 

"  Assumpsit  for  goods  sold  and  delivered ,  Plea  non-assumpsit 
"  and  verdict  for  the  plaintiff.  Upon  a  rule  to  shew  cause  why  a 
**  new  trial  should  not  be  granted.  Lord  Mansfield  reported  the  case, 
'^  which  was  shortly  this :  The  plaintiff*  who  was  a  resident  at,  and 
"  an  inhabitant  of  Dunkirk,  together  with  his  partner,  a  native  of 
**  that  place,  sold  and  delivered  a  quantity  of  tea,  for  the  price  of 
'^  which  the  action  was  brought,  to  the  order  of  the  defendant, 
*^  knowing  it  was  intended  to  be  smuggled  by  him  into  England. 
^'  They  had  however  no  concern  in  the  smuggling  scheme  itself, 
'^  but  merely  sold  this  tea  to  him,  as  they  would  have  done  to 
'<  any  other  person  in  the  common  and  ordinary  course  of  their 
"  trade. 

"  Mr.  Mansfield,  in  support  of  the  rule,  insisted,  that  the  con- 
*^  tract  for  the  sale  of  this  tea  being  founded  upon  an  intention  to 
"  make  an  illicit  use  of  it,  which  intention  and  purpose  was  with 
"  the  privity  and  knowledge  of  the  plaintiff,  he  was  not  entitled  to 
"  the  assistance  of  the  laws  of  this  country  to  recover  the  value  of 
**  it.  He  cited  Iluberus,  vol.  ii.  pp.  538,  539,  and  Robinson  v.  Bland, 
"  to  shew  that  the  contract  must  be  judged  of  by  the  laws  of  this 
"  country,  and  consequently  that  an  action  for  the  price  of  the  tea 
**  could  not  be  supported  here. 

"  Mr.  Dunning,  Mr.  Davenport,  and  Mr.  Buller,  contra^  for  the 
**  plaintiff,  contended,  that  thLcontract  being  compleat  by  the  de- 
"  livery  of  the  goods  at  DunlTirk,  where  the  plaintiff  might  law- 
"  fully  sell,  and  the  defendant  lawfully  buy,  it  could  neither  directly 
^^  nor  indirectly  be  said  to  be  done  in  violation  of  the  laws  of  this 
^^  country ;  consequently  it  was  a  good  and  valid  contract,  and  the 
"  plaintiff  entitled  to  recover.  It  was  of  no  moment  or  concern  to 
**  the  plaintiff  what  the  defendant  meant  to  do  with  the  tea,  nor  had 

108. 


(i)  Cases  temp.  Hardtoicke,  p,  10 
(j)  Cowper*s  lUports,  pp.  341-5. 


568  AFPENDIX  II. 

"  He  anj  interest  in  the  event.  If  he  had,  or  if  the  contract  had 
''  been  that  the  plaintiff  should  deliver  the  tea  in  England,  it  would 
<'  have  been  a  different  question ;  but  there  was  no  such  under- 
"  taking  on  his  part.  They  pressed  the  argument  ab  inconvententi^ 
*^  and  cited  several  cases : — MSS.  at  NL  Fri,  before  Lord  Mansfield, 
**  sittings  in  London. — ^An  action  brought  by  the  plaintiff  who 
''  were  lace-merchants  in  Paris,  for  laces  (which  were  contraband 
''  in  this  country),  sold  and  delivered  to  the  defendant's  order  at 
^'  Calais.  The  question  made  was,  whether  the  vendor  of  contra- 
'^  band  goods  at  Paris  was  not  boiind  to  run  the  risk  of  their  being 
''  smuggled  into  this  country.  But  Lord  Mansfield  held,  that  as 
"  the  contract  on  the  part  of  the  plaintiff  was  compleat  by  his  de- 
'<  livering  the  laces  at  Calais,  he  was  clearly  entiUed  to  recover, 
"  and  the  jury  found  a  verdict  accordingly. — Faikney  v,  Reynoua 
'*  and  Richardson,  East.  7  Geo.  3.  B.  R.  since  reported  in  4  Bur. 
*^  2069,  and  1  Black.  638,  where  one  partner  in  a  stock-jobbing  con- 
"  tract  lent  the  other  1,500Z.  to  pay  his  moiety  of  the  difiEerences  on 
"  the  rescounter  day ;  and  though  this  was  pleaded  to  the  bond, 
"  the  Court  upon  demurrer  overruled  the  plea,  and  held  the 
**  plaintiff  was  entitled  to  recover.  Bruston  v,  Clifford,  in  Chan., 
"  before  Lord  Camden,  4th  December,  1767.  Alsibrook  r.  Hall, 
**  in  C.B.,  where  money  paid  for  the  defendant  for  a  gaming  debt 
"  was  held  recoverable  by  the  plaintiff. 

"  Lord  Mansfield. — *  There  can  be  no  doubt  but  that  every  action 
"  tried  here  must  be  tried  by  the  law  of  England  ;  but  the  law 
*'  of  England  says,  that  in  a  variety  of  instances,  with  regard  to 
'^  contracts  legally  made  abroad,  the  laws  of  the  country  where  the 
"  cause  of  action  arose  shall  govern. — There  are  a  great  many 
"  cases  which  every  country  says  shall  be  determined  by  the  laws 
"  of  foreign  countries  where  they  arise.  But  I  do  not  see  how  the 
"  principles  on  which  that  doctrine  obtains  are  applicable  to  the 
"  present  case.  For  no  country'  ever  takes  notice  of  the  revenue 
"  laws  of  another. 

"  *  The  objection,  that  a  contract  is  immoral  or  illegal  as  between 
*'  plaintiff  and  defendant,  sounds  at  all  times  very  ill  in  the  mouth 
"  of  the  defendant.  It  is  not  for  his  sake,  however,  that  the  cb- 
"  jection  is  ever  allowed ;  but  it  is  foimded  in  general  principles  of 
"  policy,  which  the  defendant  has  the  advantage  of,  contrary  to 
"  the  real  justice,  as  between  him  and  the  plaintiff,  by  accident,  if 
"  I  may  so  say.  The  principle  of  public  policy  is  this  :  ex  dolo 
"  malo  non  oritur  actio.  No  Court  will  lend  its  aid  to  a  man  who 
"  founds  his  cause  of  action  upon  an  immoral  or  an  illegal  act.  If, 
"  from  the  plaintiff's  own  stating  or  otherwise,  the  cause  of  action 
'^  appears  to  arise  ex  turpi  causa,  or  the  transgression  of  a  positive 
"  law  of  this  country,  then  the  Court  says  he  has  no  right  to 
"  be  assisted.  It  is  upon  that  ground  the  Court  goes ;  not  lor  tlie 
'^  sake  of  the  defendant,  but  because  tliey  will  not  lend  their  aid 
*^  to  such  a  plaintiff.     So  if  the  plaintiff  and  defendant   were  to 
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''  change  sides,  and  the  defendant  was  to  bring  his  action  against 
*^  the  plaintifi*,  the  latter  would  then  have  the  advantage  of  it ; 
"  for  where  both  arc  equally  in  fault,  potior  est  conditio  de- 
^^fendentis, 

*'  *  The  question  therefore  is,  whether  in  this  case  the  plaintiffs 
^^  demand  is  foiinded  upon  the  ground  of  any  immoral  act  or  con- 
"  tract,  or  upon  the  ground  of  his  being  guilty  of  anything  which 
"  is  prohibited  by  a  positive  law  of  this  country. —  An  immoral 
^'  contract  it  certainly  is  not ;  for  the  revenue  laws  themselves,  an 
"  well  as  the  offences  against  them,  are  all  positivi  juris.  What, 
^^  then,  is  the  contract  of  the  plaintiff?  It  is  this  :  being  a  resident 
^'  and  inhabitant  of  Dunkirk,  together  with  his  partner,  who  was 
**  bom  there,  he  sells  a  quantity  of  tea  to  the  defendant,  and  de- 
^^  livers  it  at  Dunkirk  to  the  defendant's  order,  to  be  paid  for  in 
"  ready  money  there,  or  by  bills  drawn  personally  upon  him  in 
'^  England.  This  is  an  action  brought  merely  for  goods  sold  and 
'^  delivered  at  Dunkirk.  Where  then,  or  in  what  respect,  is  the 
*^  plaintiff  guilty  of  any  crime  ?  Is  there  any  law  of  England  trans- 
*^  gressed  by  a  person  making  a  compleat  sale  of  a  parcel  of  goods 
**  at  Dunkirk,  and  giving  credit  for  tiiem  7  The  contract  is  com- 
*^  pleat  and  nothing  is  lefl  to  be  done.  The  seller,  indeed,  knows 
^^  what  the  buyer  is  going  to  do  with  the  goods,  but  has  no  con- 
'^  ccrn  in  the  transaction  itself.  It  is  not  a  bargain  to  be  paid  in 
*'  case  the  vendee  should  succeed  in  landing  the  goods;  but  the 
*^  interest  of  the  vendor  is  totally  at  an  end,  and  his  contract  com- 
^'  pleat  by  the  delivery  of  the  goods  at  Dunkirk. 

"  *  To  what  a  dangerous  extent  would  this  go  if  it  was  to  be  held 
*^  a  crime.  If  contraband  cloaths  are  bought  in  France,  and  brought 
^^  home  hither ;  or  if  glass  bought  abroad,  which  ought  to  pay  a 
^'  great  duty,  is  run  into  England;  shall  the  French  taylor  or  the 
*^  glass-manufacturer  stand  to  the  risk  or  loss  attending  their  being 
'^  run  into  England  7  Clearly  not.  Debt  follows  the  person,  and 
^^  may  be  recovered  in  England,  let  the  contract  of  debt  be  made 
*'  where  it  will ;  and  the  law  allows  a  fiction  for  the  sake  of  ex- 
'*  pediting  the  remedy.  Therefore  I  am  clearly  of  opinion,  that 
^^  the  vendors  of  these  goods  are  not  guilty  of  any  offence,  nor 
^^  have  they  transgressed  against  the  provisions  of  any  act  of  Par- 
*^  liament. 

*^  '  I  am  very  glad  the  old  books  have  been  looked  into.  The 
^^  doctrine  Huberus  lays  down  is  founded  in  good  sense,  and  upon 
'^  general  principles  of  justice.  I  entirely  agree  with  him.  He 
^^  puts  the  very  case  in  question,  thus:  Tit  de  conflictu  leguriiy 
'^  vol.  ii.  p.  539.  ^^  In  certo  loco  merces  quaedam  prohibits  svait. 
*^  Si  vendantur  ibi,  contractus  est  nullus.  Verum,  si  merx  eadem 
^^  alibi  sit  vendita,  ubi  non  erat  interdicta,  emptor  condemnabitur, 
"  quia  contractus  inde  ab  initio  validus  fuit"  Translated,  it 
'^  might  be  rendered  thus :  In  England,  tea,  which  has  not  paid 
^*  duty,  is  prohibited ;  and  if  sold  there,  the  contract  is  null  and 
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"  void.  But  if  sold  and  delivered  at  a  place  where  it  is  not  prohi- 
'^  bited,  as  at  Dunkirk,  and  an  action  is  brought  for  the  price  of  it 
'^  in  England,  the  buyer  shall  be  condemned  to  pay  the  price ;  be- 
'^  cause  the  original  contract  was  good  and  valid.— He  goes  on 
"  thus :  "  Verum  si  merces  venditas  in  altera  loco,  ubi  prohibitie 
*'  sunt,  essent  tradendas,  jam  non  fieret  condemnatio,  quia  repugna- 
"  ret  hoc  juri  et  commodo  reipublicae  quae  merces  prohibuit." 
'^  Apply  this  in  the  same  manner. — But  if  the  goods  sold  were  to 
"  be  delivered  in  England,  where  they  are  prohibited,  the  contract 
^'  is  void,  and  the  buyer  shall  not  be  liable  in  action  for  the 
"  price,  because  it  would  be  an  inconvenience  and  prejudice  to  the 
"  State  if  such  an  action  could  be  maintained. 

"  *  The  gist  of  the  whole  turns  upon  this, — that  the  conclusive  de- 
"  livery  was  at  Dunkirk.  If  the  defendant  had  bespoke  the  tea  at 
^^  Dunkirk  to  be  sent  to  England  at  a  certain  price,  and  the  plain- 
'^  tiff  had  undertaken  to  send  it  into  England,  or  had  had  any 
"  concern  in  the  running  it  into  England,  he  would  have  been  an 
'^  offender  against  the  laws  of  this  country.  But  upon  the  facts  of 
''  the  case,  from  the  first  to  the  last,  he  clearly  has  offended  against 
"  no  law  of  England.  Therefore  let  the  rule  for  a  new  trial  be 
'^  discharged.* 

"  The  three  other  judges  concurred." 


No.  3. 

In  the  4th  year  of  Greorge  IV.,  the  following  case  was  decided  in 
the  Court  of  King's  Bench  {k)  : — 

JAMES   V.   GATHER  WOOD. — {Juue   1823.) 

"  Assumpsit  for  money  lent.  Plea,  first,  non-assumpsit,  and 
"  second,  the  Statute  of  Limitations.  At  the  trial  before  Abbott, 
"  C.J.,  at  the  Second  Middlesex  Sittings  in  Easter  Term,  it  ap- 
"  peared  that  the  money  in  question  was  lent  by  plaintiff  to  defen- 
"  dant  in  France,  in  the  year  1814,  where  both  parties  then  resided. 
"  To  prove  the  loan,  receipts  for  the  money,  dated  in  the  year 
'^  1817,  and  signed  by  the  defendant,  but  not  stamped,  were  ten- 
^^  dered  in  evidence.  The  defendant's  counsel  objected  to  those 
"  receipts  as  inadmissible,  and  offered  to  show,  that  by  the  law  of 
"  France,  such  receipts  required  a  stamp ;  but  the  learned  judge 
"  being  of  opinion  that  they  were  admissible  here,  as  acknowledg- 
"  ments  of  the  debt,  without  any  stamp,  rejected  that  evidence, 
'*  and  the  plaintiff  had  a  verdict. 


(k)  3  DotoUng  ^  RyltmcPi  Reports,  pp.  1(K)-1. 
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"  Chitty  now  moved  for  a  new  trial,  on  the  ground  that  the  de- 
'^  fendant  should  have  been  allowed  to  produce  evidence  of  the  law 
"  of  France,  to  show  that  in  that  country  such  receipts  were  not  legal 
'^  without  a  stamp,  and  contended,  that  as  every  contract  must  be 
**  entered  into  in  conformity  with  the  lex  loci,  it  was  competent  to 
^'  the  defendant  to  show  that  this  contract  had  not  so  been  entered 
"  into.  (Best,  J. — *  Can  we  take  notice  of  the  revenue  laws  of 
"  France  ? '  Abbott,  C.  J. — *  That  is  the  question.  In  the  time  of 
'*  Lord  Hardwicke,  it  became  a  maxim,  that  the  Ck)urts  of  this 
"  country  will  not  take  notice  of  the  revenue  laws  of  a  foreign 
"  State.  There  is  no  reciprocity  between  nations  in  this  respect. 
"  Foreign  states  do  not  take  any  notice  of  our  stamp  laws,  and  why 
"  should  we  be  so  courteous  to  them  when  they  do  not  give  effect 
"  to  ours  ? ')  There  certainly  was  a  dictum  of  Lord  Hardwicke, 
**  that  an  English  Court  cannot  take  notice  of  the  revenue  laws  of 
"  a  foreign  country,  but  there  was  no  solemn  decision  upon  that 
"  point,  which  seems  rather  to  have  been  taken  for  granted  than 
"  grounded  on  any  authority.  It  is  admitted  by  foreign  writers, 
'^  and  others,  that  though  an  instrument  made  in  a  foreign  country 
"  may  not  be  admissible  in  evidence,  yet  it  does  not  make  it  void ; 
'*  but  that  if  any  use  is  to  be  made  of  it,  evidence  must  be  adduced 
^*  to  show  that  it  has  been  framed  according  to  the  lex  loci.  Upon 
^*  this  principle  it  is  a  matter  worthy  of  further  consideration, 
'^  whether  it  was  not  competent  to  the  defendant  to  show  that,  by 
''  the  law  of  France,  these  receipts  would  not  be  binding  in  that 
'*  country  unless  stamped. 

'^  Abbott,  C.  J. — '  This  point  is  too  plain  for  argument.  It  has 
"  been  settled,  or  at  least  considered  as  settled,  ever  since  the  time 
''  of  Lord  Hardwicke,  that  in  a  British  Court  we  cannot  take  notice 
"  of  the  revenue  laws  of  a  foreign  State.  It  would  be  productive  of 
"  prodigious  inconvenience,  if  in  every  case  in  which  an  instrument 
"  was  executed  in  a  foreign  country,  we  were  to  receive  in  evidence 
'*  what  the  law  of  that  country  was,  in  order  to  ascertain  whether 
'^  the  instrument  was  or  was  not  valid.  Nothing  must  be  taken  by 
"  the  motion.* 

"  Holroyd,  J.  (Z),  and  Best,  J.,  concurred. 

"  Rule  refused." 


No.  4. 


It  is  difficult  to  strive  against  the  authority  of  Hardwicke,  Mans- 
field, and  Tenterden,  but  the  international  jurist  must  lament  that 
a  more  liberal  view  of  international  obligations,  by  way  of  comity 
at  least,  has  not  been  taken  by  these  great  luminaries  of  the  Eng- 


(/)  Bayley,  J.,  was  absent. 
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lish  law.  And  it  is  right  to  add  that  the  authority  of  Stowell  sup- 
ports a  case  of  gross  fraud  upon  an  enemy  which  it  is  difficult  to 
reconcile  with  the  laxest  views  of  belligerent  morality.  The  case 
is  as  follows  : — 

Case  of  the  "London"  (m). 

"  This  was  also  the  case  of  a  British  ship  and  cargo,  captured  by 
**  an  American  privateer,  the  captain  of  which  offered  to  restore 
"  the  hhip  and  cargo  to  ths  master,  on  condition  of  his  drawing  a 
"  bill  for  1,000Z.,  payable  in  London.  The  master  accepted  the 
"  restitution  on  tlieae  terms,  and  accordingly  drew  a  bill  to  that 
"  amount ;  but  took  care  to  send  advices  to  London  in  time  to 
"  prevent  payment  of  it.  A  demand  was  now  made  by  him  for 
**  salvage  on  the  cargo,  as  recaptured  from  the  enemy.  The  value 
"  of  the  cargo  was  stated  to  be  from  1,500Z.  to  2,000Z. 

"  The  Court  gave  him  one-tenth  and  his  expenses." 


No.  5. 

To  these  cases  it  should  be  added  that  it  was  actually  held,  in 
the  case  of  Smith  v.  Marconnay  (n),  "  that  the  maker  of  paper  in 
"  England,  knowingly  made  by  him  for  the  purpose  of  ibrging 
"  assignats  upon  the  same,  to  be  exported  to  France  in  order  to 
"  commit  frauds  tliere  on  other  persons,  might  recover  damages  for 
"  not  accepting  such  paper  pursuant  to  contract." 

The  same  doctrine  has  been  held  by  the  American  Courts  in 
various  cases.  But  Dr.  Story,  in  his  Commentaries  on  the  Conflict 
of  Laws,  speaking  as  a  jurist,  reprobates,  with  Pothier,  the  principle 
of  these  decisions.  Dr.  Story  says — "  It  might  be  different,  accord- 
"  ing  to  the  received,  although  it  should  seem  upon  principle  inde- 
"  fenaible,  doctrine  of  judicial  tribunals,  if  the  contract  were  made 
"  in  some  other  country,  or  in  the  foreign  country  to  which  the 
"  parties  belong ;  for  (as  has  been  seen)  it  has  been  long  laid  down 
"  as  a  settled  principle,  that  no  nation  is  bound  to  protect,  or  to 
"  regard  the  revenue  laws  of  another  country ;  and,  therefore,  a 
"  contract  made  in  one  country  by  subjects  or  residents  there  to  evade 
"  the  revenue  laws  of  another  country,  is  not  deemed  illegal  in  the 
"  country  of  its  origin.  Against  this  principle  Pothier  (o)  has 
"  argued  strongly,  as  being  inconsistent  with  good  faith  and  the 
"  moral  duties  oi*  nations.  Valin  (/)),  however,  supports  it ;  and 
"  Eme^^rigon  (q)  defends  it,  upon  the  unsatisfactory  ground,  that 
*.*  smuggling  is  a  vice  common  to  all  nations.     An  enlightened  policy, 

(wi)  2  Dodson's  Admiralty  Jieports,  74. 

(n)  2  Peake's  Heports,  81. 

(o)  Pothier  J  Astur,  n.  68. 

(/>)  2  Valin,  Comm,  art.  49,  p.  127. 

(y)  JEtndriffon,  c.  8,  s.  6,  pp.  212,  215. 
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'^  founded  upon  national  justice  as  well  as  national  interest,  would 
*'  seem  to  favour  the  opinion  of  Pothier  in  all  cases  where  positive 
*^  legislation  has  not  adopted  the  principle  as  a  retaliation  upon  the 
"  narrow  and  exclusive  revenue  system  of  another  nation.  The 
"  contrary  doctrine  seems,  however,  fiimly  established  in  the  actual 
'^  practice  of  modern  nations,  without  any  such  discrimination, 
"  too  firmly,  perhaps,  to  be  shaken,  except  by  some  legislative  Act 
**  abolishing  it"  (r). 

The  passage  in  Pothier  to  which  Dr.  Story  refers  is  as  follows : — 
"  Lorsque  Tarret  a  ^t^  fait  pour  cause  de  contrebande,  et  que  les 
^'  marchandises  assur6es  s'^tant  trouv6es  de  contrebande  ont  M 
"  confisqu($e8,  cette  perte  doit-elle  tomber  sur  les  aesureurs  ?  Par 
^^  exemple,  un  n^gociant  fran9ois  a  fait  charger  en  Espngne  clan- 
^^  destinement  des  marchandises  de  soierie,  contre  les  loix  d'Espagne, 
**  (^ui  en  defendent  Texportation :  le  vaisseau  a  etc  arret6  par  lea 
'^  ofHciers  du  Roi  d'Espagne,  et  les  marchandises  confisqu^es,  comme 
^^  etant  charg^es  en  contrebande.  Les  assureurs  sont-ils  tenus  de 
**  cette  perte  ?  Valin  tient  raffirmative,  pourvu  que  les  assureurs 
^^  aient  eu  connoissance  que  les  marchandises  qu'on  a  fait  assurer 
^'  ^toient  de  contrebande :  car  s'ils  Tavoient  ignor^,  il  n*est  pas 
^'  douteux,  en  ce  cas,  quUls  n^en  seroient  pas  tenus  :  lis  ne  pourroient 
^*  pas  etre  census  s^etre  soumis  au  risque  de  la  confiscation  pour 
*'  cause  de  contrebande,  n*ayant  pas  de  connoissance  que  les  mar- 
"  chandises  fussent  de  contrebande  *'  (s). 

It  appears  that  the  judicial  tribunals  in  Prussia  do,  to  their  great 
credit  be  it  said,  hold  that  a  contract  relating  to  the  smuggling  into 
a  foreign  country  of  goods  prohibited  by  the  revenue  laws  of  that 
country,  is  illegal  and  invalid,  as  being  contra  bonos  mores  (guten 
Sitten  zuwider), — HeffterSy  Das  Europaische  Volkerrecht  der  Gegen- 
wart,  §  31,  n.  21. 
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Chapter  VIIL 

Besides  the  cases  upon  the  interpretation  of  treaties,  referred  to  in 
the  text  at  page  135,  the  following  cases  should  be  consulted:  The 
Jonge  Josias  {Edward's  Admiralty  Reports^  page  128)  decided 
upon  the  construction  of  the  convention  of  Cintra,  and  Sutton  t*.  Sutton 
(1  Rttssell  and  Mylne's  Iieports,66S)  decided  upon  the  treaty  of  1794 
between  Great  Britain  and  the  United  States.  Reference  may  also 
be  made  to  the  Inter prttatio^  §  4.  Pacis  MonastertensiSy  30  Januar. 
1648,  in  Bynkershoeky  Qucestiones  Juris  Publiciy  lib.  ii.  cap.  20. 

(r)  Story,  Convict  of  Laws,  c.  viii.  s.  257,  p.  833. 
(«)  Pothier,  (Luues,  du  TraitS  de  Contrat  ^Ashurance,  t.  iii.  c.  i.  sect.  2, 
art.  2,  s.  2,  p.  58. 
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APPENDIX  IV.— Page  133,  Part  VL,  Chap.  I. 

RIGHTS   OP   SOVEREIGNS. 
DECISIONS  IN  THE   FRENCH  COURTS. 

Tribunal  du  Ildvre. 

(Correspondance  particuli^re.) 

Audiences  dee  10,  23  et  25  Mai, 

AFFAIRE   DE   M<  BLANCHET,   AVOCAT,   GONTRE   LE   PRESIDENT  DE   LA 

RiPUBLIQUE  d'haITI  (a). 

"  A  l' AUDIENCE  du  10,  M«  Blanchet  a  r^pliqu^.  Apr^s  de  nou- 
"  veaux  details  sur  T importance  et  T^tendue  de  ses  travaux,  il  con- 
"  tinue  ainsi : — 

"  *  VoTis  avez  ^t^  paje,  m'art-on-dit  I  II  est  vrai  que  la  commia- 
*'  sion  institute  par  le  president  Bojer  a  fait  un  savant  calcul 
«  d'^conomie  politique,  pour  ^tablir  que  j'avais  trop  re9U,  puisque 
'^  la  somme  qui  m'avait  ^t^  paj^e  avait  ^te  superieuie  au  traite- 
*'  ment  des  membres  du  corps  l^gislalif ;  mais  cette  decision  inspire 
"  par  le  president  Boyer  est  ridicule.' 

'*  Dans  la  consultation  de  M^  Isambert,  on  a  fait  un  autre  argu- 
*'  ment.  Yojez  Tin  justice  de  M®  Blanchet ;  il  accuse  le  president 
"  d'etre  ingrat,  de  ne  pas  rdcompenser  les  travaux  qu'il  a  demand^ ; 
''  et  il  a  donn6  10,000  francs  pour  Tinfortune  des  hommes  de 
'*  couleur,  sans  qu'aucune  demande  lui  ait  ^t^  adress^.  M®  Blan- 
*^  chet  r^pond  nemo  liberalis  nisi  liberaius,  M^  Isambert  salt  mieux 
"  que  personne  que  je  n'ai  pas  ^t^  paye ;  il  en  a  la  conviction. 
"  (M®  Isambert  fait  un  geste  n^gatif.)  M®  Blanchet  lit  alors  un 
'^  passage  d'une  lettre  de  cet  avocat  du  10  D^cembre  1826,  ou  il 
'*  est  dit  qu^il  s'interposei*a  pour  que  M®  Blanchet  soit  traits  bono- 
"  rablement.  Done  k  cette  ^poque  M®  Isambert  pensait  que  M® 
"  Blanchet  n'avait  pas  ^t^  convenablement  r^tribu6.  II  est  vrai 
"  qu'il  pent  avoir  deux  consciences.  Tune  comme  homme  priv^, 
'^  I'autre  comme  jurisconsulte  et  homme  public. 

*'  M®  Isambert  se  Ihve  et  demande  que  M®  Blanchet  soit  tenu  de 
^'  lire  la  lettre  tout  enti6re,  afin  qu'il  n*en  alt^re  pas  les  dispositions, 
^'  comme  il  Fa  fait  pour  les  documens  lus  h  I'audience  du  3  Mai, 
"  qu'il  a  positivement  refiis^  de  communiquer. 

"  M*  Blanchet  lit  la  lettre  ainsi  con^ue : — 

**  *  Mon  cher  confrere, — Je  ne  puis  vous  commimiquer  les  pieces 
^^  que  vous  me  demandez  par  votre  billet  d'hier ;  elles  ont  ^te  desti- 

(fl)  Gazette  dee  Tribunaux,  27  Mai,  1827.    Num^ro  664. 
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"  n^es  au  president  seul  et  au  ministre  des  affidres  ^trangferes,  oh 
'*  Ton  poursuit  TalEaire  diplomatiquement.  Elles  ne  m'appartiennent 
'^  pas,  et  ne  doivent  pas  voir  le  jour.  Si  le  conflit  est  ^lev^,  vous 
'*  aurez  tous  vos  moyens  de  defense. 

*'  ^  Je  vous  dirai  seulement  qu'on  a  ^t^  prodigieusement  6tonn^ 
"  que  vous  ayez  appele  le  sieur  Jean-Pierre  Boyer  devant  les  Tri- 
*'  bunaux,  tant  comme  particulier  que  comme  president  d*un  E!tat 
'^  souverain,  pour  un  travail  confidentiel  que  Ton  dit  vous  avoir  ^t^ 
"  confix  Bur  les  lieux,  et  que  vous  ayez  obtenu  d'un  juge  du  H^vre 
'*  la  permission  de  saisir  des  propri^s  d  un  gouvernement  sur  un 
"  simple  expos^. 

*'  ^  Je  Grains  tellement  le  d^bat  public  pour  la  cause  que  nous 
'^  d^fendons  tous,  qu'en  trouvant  mal  fondle,  en  la  forme,  la  de- 
^^  mande  dont  vous  avez  saisi  le  Tribunal  du  H&vre,  j'ai  d^sir^  un 
"  arbitrage. 

"  *  Le  president  parait  fortpiqu^  contre  vous;  vous  T^tes  contre 
'*  lui.  Un  d^bat  de  cette  nature  ne  pent  qu'etre  affligeant,  comme 
^*  vous  le  disait  M.  le  g^n^ral  Eoche,  dans  mon  cabinet. 

"  *  Mon  vif  d^sir  est  que  vous  soyez  traitd  honorablement  de  vos 
'^  travaux.     J^ai  par  16,  il  y  a  longtemps,  de  ma  mani^re  de  voir  k  ce 

"  sujet,  a  M.  D ,  noti-e  ami  commun.     J^accueillerai   avec  le 

"  plus  grand  plaisir,  et  je  m'enipresserai  d'appuyer  de  toutes  mes 
"  forces,  les  demandes  qui  auront  pour  but  d'arriver  k  une  conclu- 
"  sion  agr^able  aux  deux  parties.' 

"  M®  Blanchet  arrive  k  la  question  de  competence.  II  reproduit 
"  et  d^veloppe  ses  argumens  pour  prouver  qu'il  est  n^  et  qu'il  est 
"  reste  Fran^ais.  II  serait  Fran9ai3  quand  ni^me  il  serait  n^  sur 
'^  ]e  territoire  d'Haiti,  depuis  la  reconnaissance  d'ind^pendance,  et 
*^  quoique  son  p^re  ait  et^  I'un  des  auteurs  de  la  constitution,  et  Tun 
^'  des  fondateurs  de  cette  ind^pendance.  La  preuve  que  la  France 
^*  Ta  consider^  comme  tel,  c*e8t  qu'elle  Ta  fait  Clever  k  ses  frais,  bien 
"  que  Haiti  se  ftit  s^pare  de  la  m^re-patrie. 

'^  M®  Blanchet  se  trouvait  exclu  comme  blanc  de  la  naturalit^ 
'^  Ilaitienne ;  mais,  a-t-on  dit,  n*etes-vous  pas  un  homme  de  cou- 
"  leur  (h)  ? 

^^  Quoiqu'il  soit  Evident  qu*il  n'est  pas.  homme  de  couleur,  M® 
"  Blanchet  ne  s'en  d^fendrait  pas  s'il  T^tait;  il  a  combattu  lui-m^me 
''  ce  pr^juge ;  il  cite  une  foule  de  citoyens  recommandables  qui  sont 
^*  de  sang  mele :  M.  le  g^n^ral  Roche,  M.  le  docteur  Foumier.  II 
*'  en  cite  d'autres,  auxquels  il  reconnait  un  vrai  talent;  mais  k 
'^  regard  de  ceux  qui  sont  en  Haiti,  il  s'abstiendra  de  dire  leurs 


(6)  ''Quelques  contestations  se  sont  ^lev^s  sur  la  r^alit^  de  cette 
Interruption,  rapports  par  la  Gazette  dee  Tribunauxi  mais  tous  les 
doutes  ont  dii  cesser  depuis  que  M*  Isambert  a  publiquement  d^clard 
que  c'^tait  lui  qui  Tayait  adress^  k  M*  Blanchet.  Ainsi  la  Chzette  des 
Trilmnaux  a  ^t^,  selon  eon  ui?age,  parfaitement  ezacte." 
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"  nomB,  parce  que  ce  serait  les  ezposer  k  ranimadveraion  du  pr^i- 

"  dent  Boyer. 

"  Au  reste,  quand  une  goutte  imperceptible  ou  apparente  de  aang 
"  Africain  coulerait  dans  les  veines  du  demandeur,  11  n'en  serait  pas 
"  moins  Fran9ais,  et  en  droit  d'actionner  le  president.  Mais  il  rc- 
"  pousse  la  qualification  d*homme  de  couleur,  parce  que  son  acte  de 
"  naissance,  du  21  pluviose  an  VI,  n'en  fait  pas  mention,  comme  le 
"  preacrivaient  les  r^glemens  coloniaux. 

"  *  On  a,'  ajoute  M«  Blanchet, '  dans  la  consultation  et  k  Taudience, 
"  insist^  sur  ce  que  j'aurais  re9U  2,500  gourdes  (12,500  fr.)  sur  mea 
"  travaux.  Je  n'en  ai  re9U  que  500.  Les  2,000  gourdes  de  surplus 
"  auront  peut«etre  6t^  port^es  dans  lea  comptes  d'Haiti,  et  gard^ea 
"  par  le  president  Boyer  pour  se  les  approprier.* 

"  M.  le  president  observe  que  dans  la  consultation  de  M«  Isam- 
"  bert,  il  est  dit  que  cette  somme  a  6t6  pay^  sur  la  cassette  du 
'^  prudent. 

"  *  Dans  ce  cas,'  repond  M«  Blanchet,  *  il  ne  pent  se  dispenser  d'en 
"  produire  la  quittance.* 

"  M®  Isambert  demande  k  r^pondre  sur  les  insinuations  que  M® 
*'  Blanchet  s'est  permises  centre  lui  k  Taudience.  Cette  r^ponse 
*'  est  n^cessaire,  parce  que  M®  Blanchet  ne  lit  pas  exactement  les 
*'  documens  dont  il  fait  usage. 

"  M.  le  president. — *  Le  Tribunal  verrait  avec  regret  que  deux 
'^  hommes  honorables  se  livrassent  k  Taudience  k  des  personnalit^s ; 
"  peut-^tre  M®  Blanchet,  plaidant  dans  sa  propre  cause,  a  pu  se 
"  servir  de  quelques  expressions  qu'il  edt  pu  adoucir ;  mais  Ic  Tri- 
"  bunal  n'a  rien  entendu  qui  n^essitilt  une  r^ponse.' 

"  M®  Isambert. — *  Si  telle  est  Topinion  du  Tribunal,  n'^tant  ici 
"  que  conseil,  je  ne  prendrai  pas  la  parole.  J'attendrai  que  M® 
^'  Blanchet  ait  public  textuellement  le  plaidoyer  d'aujourd'hui ; 
"  alors  je  pourrai  r^pondre  k  ce  qui  paraitra  Texiger,  en  regrettant 
'^  que  ces  explications  ne  soient  plus  de  nature  k  so  passer  entre  nos 
"  amis  commims.' 

^'  A  Taudience  du  23,  M.  Lizot,  procureur  du  Roi,  a  port^  la 
"  parole. 

^'  Ce  magistrat,  apr^s  avoir  retract  en  pen  de  mots  les  faits  de  la 
'^  cause,  se  hilte  d'aborder  les  hautes  et  importantes  questions  qu*elle 
'*  pr^sente  k  r^soudre.  H  rappelle  que  la  r^publique  d'Haiti  oppose 
"  a  la  demande  de  M®  Blanchet,  1®  Tincompetence  des  Tribunaux 
*'  FraD9ais ;  2®  Tinsaisisfiabilit^  des  marchandises  arr^t^s ;  et  quo 
"  de  plus  elle  reclame  la  suppression  des  Merits  du  proems  comme 
"  irr^v^rens,  injurieux,  diflEamatoires,  soit  en  vers  elle,  soit  envers 
"  son  president. 

"  11  pense  que  par  cette  demi^re  pretention  la  rdpublique  ne 
**  s'est  point  rendue  irrecevable  k  proposer  Tincompetence,  parce 
"  que  les  deux  demandes  sont  d'une  nature  enti^rement  difil^rente  ; 
"  qu'elles  peuvent  subsister  ensemble,  parce  que  I'effet  de  Tune  n'a 
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"  aucun  rapport  avec  Teffet  que  Tautre  doit  produire ;  que  d'ailleurs 
"  rabandon  de  ses  moyens  ne  se  presume  pas. 

"  Arrivant  k  la  question  d'incomp^tence,  il  ^tablit  que  M«  Blan- 
^'  chet  est  naturel  Frangais,  et  qu'en  cette  quality  il  peut  ae  pr^va- 
"  loir  des  dispositions  de  Tart.  14  du  Code  Civil;  il  convient  que 
'^  le  demandeur  ne  peut  se  dire  Francais,  par  cela  seul  qu^il  est  n^ 
"  Fran9ais  k  Saint-Domingue,  avant  T^mancipation ;  car  il  resul- 
^'  terait  de  ce  syst^me  que  tous  les  habitans  de  Saint-Domingue, 
'^  n^s  avant  I'ordonnance  royale,  seraient  encore  Fran^ais.  II  con- 
"  vient  encore  que  Pind^pendance  a  le  m^me  effet  que  la  conqu^te ; 
'^  que,  comme  elle,  elle  soumet  au  nouvel  6tat  les  sujets  de  I'ancien. 

•*  *  Mais/  ajoute  M.  le  Procureur  du  Roi,  *  la  m^tropole,  dont  le 
'*  nouvel  6tat  se  d^tache,  ne  perd  que  ce  que  la  puissance  nouvelle 
"  a  voulu  acqu6rir  ou  a  r^ellement  acquis.  Ce  qu'elle  rejette  ne 
"  subit  ni  changement  ni  incorporation.  Qu'a  done  acquis  Haiti, 
"  colonic  Fran9aise,  depuia  des  sidles  ?  Lors  de  la  revolution  de 
"  1791,  les  noirs  ne  s'arr^t^rent  dans  leur  fureur  que  lorsqu'ils 
"  n'eurent  plus  de  maitres  k  massacrer  ou  k  proscrire.  Ceux  qui 
"  ^chapp^rent  vinrent  en  France,  ou  cherch^rent  un  asile  sur  d'au- 
"  tres  terres  hospitali^res.  Ces  Europ^ens,  qui  ne  pouvaient  rester 
"  sans  danger  sur  le  sol  de  Saint-Domingue,  d^j^  teint  du  sang  de 
'^  leurs  fr^res,  dans  des  temps  plus  calmes,  f  urent  encore  d^clar^s 
*^  incapables  de  toute  ibnction  publique.  Haiti  les  a  toujours  rejet^s 
'*  de  son  sein  ;  ils  n*ont  pas  ^t^  un  seul  instant  soumis  k  la  domina- 
*'  tion  ^trang^re.  Fran9ai8  quand  il  s'agissait  de  les  proscrire,  ils 
"  sont  encore  Fran9ais  quand  il  s'agit  de  les  defendre. 

"  *  M®  Blanchet  revint  en  France,  en  1800,  avec  son  p^re ;  il  a 
^*  fait  ses  Etudes  k  Paris,  ou  il  a  ^t^  inscrit  sur  le  tableau  des  avocats. 
"II  est  done  Fran9ais  comme  tous  les  anciens  colons  expuls^s.  En 
"  vairi,  dirait-on,  tardivement  d*ailleurs,  qu'il  est  d'origine  Africaine ; 
'*  cette  pretention  invraisemblable  devrait  etre  prouv^e  autrement 
"  que  par  des  assertions. 

"  *  Fran9ais  k  son  arriv^e  en  Haiti,  M®  Blanchet  n'a  point  perdu 
''  sa  quality  par  la  naturalisation  acquise  en  pays  Stranger.  La 
"  naturalisation  est  un  fait,  qui  ne  se  peut  op^rer  que  d'apr^  les 
"  lois  du  pays  dont  on  doit  devenir  sujet.  Or,  M®  Blanchet  n*a 
"  rempli  ni  pu  remplir  les  conditions  imposees  par  la  constitution 
"  Ha'itienne ;  il  n'a  ni  la  couleur  ni  la  residence  voulue ;  il  est  done 
"  encore  Fran9ais. 

"  *  Mais  il  a  accept^  des  fonctions  k  I'^tranger  I  Sans  doute ; 
"  mais  sont-elles  du  nombre  de  celles  qui  font  perdre  la  quality  de 
**  Fran9ais  7  S'est-il  expos^  k  contrarier  les  int^r^ts  de  son  pays  ? 
^^  Ces  fonctions  sont-elles  incompatibles  avec  les  devoirs  de  fidelity 
"  envers  la  patrie  7  11  fut  d^fenseur  public,  ce  qui  ^quivaut  k  la 
**  quality  d'avocat  en  France ;  mais  nulle  loi  representee  ne  dit  que 
"  pour  ^tre  avocat  k  Haiti  il  faille  etre  Hutien.  Le  minist^re 
"  public  pense  que  pour  appliquer  le  2®  §  de  Part.  17  du  Code  il 
*'  faut  que  le  Fran9ai8  ait  rempli  une  aorte  de  magistratore,  que  cet 
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'^  article  a  tin  bnt  politique,  et  il  tire  argument  d'un  ayis  du  conseil 
"  d'etat,  du  21  Janvier  1812. 

'^  ^  On  dit  encore :  *'  II  a  fix6  un  ^tablisaement  sans  esprit  de  re- 
**  tour/'  Mais,  s'il  en  eClt  ^t^  ainsi,  s'il  e^t  voulu  fixer  son  existence 
'*  en  Haiti,  n^aurait-il  pas  accept^  les  hautes  foDctions,  les  feveurs 
^*  qui  lui  6taient  offertes  ?  Par  sa  jeunesse  et  ses  talens  il  eiit  ^t6 
'^  entrain^  dans  la  carri^re  brillante  qui  lui  6tait  onverte.  Son  refus 
"  prouvait  Tesprit  de  retour;  il  voulait  revenir  en  France,  ou  il 
"  avait  laiss^  des  amis,  des  souvenirs  honorables,  ou  on  le  consid^re 
*^  encore  comme  Fran9ai8,  inscrit  sur  le  tableau  des  avocats  de 
^'  Paris,  dans  cette  France  que  les  Strangers  visitent  avec  envie  et  ne 
'^  quittent  qu'^  regret,  et  qu'un  Fran9ais  n'abandonne  jamais  pour 
"  patrie  I 

*'  '  La  question  la  plus  delicate  de  ce  proc^,'  continue  le  minis- 
"  t^re  public,  '  est  celle  de  savoir  si  la  r^publique  Hai'tienne  est, 
"  dans  I'esp^,  justiciable  des  Tribunaux  de  la  France.  Habitu^, 
^*  comme  Fran9ais,  k  respecter  les  actes  de  la  volenti  royale,  comme 
'*  magistrat,  h  les  faire  respecter,  vous  n'attendez  pas  de  nous, 
*'  Messieurs,  que  nous  r^voquions  im  seul  instant  en  doute  Tind^- 
*'  pendance  du  gouvemement  d'Haiti.  Nous  examinerons,  en  droit 
^'  rigoureux,  si  un  ^tat  Stranger  pent,  dans  certains  cas,  subir  la 
*'  juridiction  de  nos  Tribunaux.*  Le  magistrat  ^tablit  une  distinction 
'^  lumineuse  entre  le  gouvemement  qui  agit  comme  depositaire  de 
*^  la  puissance  publique  et  dans  I'exercice  de  cette  puissance,  et  le 
"  gouvemement  agissant  dans  I'exercice  de  son  int^r^t  priv^,  comme 
'^  corporation,  comme  personne  morale. 

"  ^  Dans  I'exercice  de  son  droit  public  ext^rieur  avec  d'autres 
"  nations,  de  son  droit  public  int^rieur  avec  ses  sujets,  vouloir  tracer 
'^  des  regies  k  un  ^tat  qui  use  de  ses  droits,  serait  rompre  T^galit^, 
^^  violer  son  ind^pendance ;  mais  lorsqu'il  forme  des  obligations 
"  civiles,  lorsqu'il  se  lie,  lorsqu'il  s'engage  comme  les  particuliers 
"  dans  un  int^ret  purement  priv^,  c'est  alors  qu'il  devient  individu 
"  soumis  aux  m^mes  lois.  Or,  Tart.  14  du  Code  Civil  est  positif ; 
"  s'il  est  vrai  de  dire  que  les  gouvememens  peuvent  ^tre,  dans  cer- 
"  tains  cas,  consid^r^s  comme  personne  morale,  il  doit  ^tre  appliqu^, 
"  dans  toute  sa  rigueur,  sans  examiner  si  la  disposition  l^islative 
"  r^gle  ou  non  le  droit  des  gens  ou  le  droit  civil.  En  France,  I'^tat 
^'  est  soumis  k  la  juridiction  des  Tribunaux  quand  il  s'agit  de  r^gler 
"  ses  int^r^ts  priv^s ;  il  est  assimil^  alors  au  simple  particuUer. 
^^  Aussi  a-t-il  fallu  une  loi  sp^ciale  pour  le  dispenser  de  la  caution 
"  exig^e  dans  Tart.  2185  du  Code  Civil. 

"  *  En  vain,  lorsqu'il  s'agit  d'int^r^ts  priv^s,  on  objecterait  lea 
'^  droits  de  souverainet^,  d'ind^pendance  des  nations,  parce  que  ces 
"  droits  ne  sont  point  compromis ;  ils  n'existent  pour  les  gouveme- 
**  mens  qu'en  tant  qu*ils  agissent  dans  I'exercice  de  leur  puissance 
^'  publique,  qui  seule  ne  pent  se  soumettre  k  des  mattres ;  mais  ce 
'^  principe  est  sans  consequence  dans  Tobligatiou  privee  de  sa  nature. 
'*  A^issi  KlUber  dit-il  que  c*est  comme  nation  que  Ich  gouvertii*meni 
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<'  Bont  bora  la  juridictdon  des  Tribtmaux,  parce  qu'alors  lis  rentrent 
*'  dans  r^tat  de  nature. 

'^  '  Lorsque  la  r^publique  d'Haiti  traduit  des  Fran9ais  devant  les 
"  Tribunaux,  sans  contredit  on  pent  exiger  d'elle  la  caution,  judi- 
"  ccUum  solvi  (art.  16,  CJode  Civil),  uniquement  parce  que  ce  mot 
''  etranger  s'entend  de  tout  demandeur  qui  n^est  pas  Fran9ais,  et 
'^  dans  ce  cas,  nulle  atteinte  ne  serait  port^  ni  k  sa  dignity,  ni  a  son 
''  ind^pendance,  parce  qu'alors  elle  n*agirait  point  dans  Fexercice  de 
"  sa  puissance  publique. 

<<  *  L'objection  tir^e  de  ce  que,  lors  de  la  discussion  du  Code,  on 
'^  retrancba  un  article  relatif  aux  ambassadeurs,  fortifie  la  distinction 
"  qui  doit  dominer  cette  importante  mati^re,  en  ce  que  I'ambassadeur, 
"  repr^sentant  sa  nation  dans  Texercice  de  sa  puissance  publique,  ne 
"  pourrait,  sans  violation  du  pnncipe  de  I'^galit^  et  de  Tind^pen- 
"  dance,  ^tre  sounds  k  la  juridiction  priv^e.' 

"  Apr^s  avoir  pos^  cette  base  fondamentale  de  sa  discussion,  le 
'^  minist^re  public  examine  les  diveraes  objections  faites  par  la 
*'  r^publique,  objections  dont  il  trouve  la  solution  par  voie  de 
^^  consequence,  et  r^sumant  ses  principes  avec  force  et  concision,  il 
"  conclut  encore  sur  cette  seconde  question  en  favour  de  M®  Blanchet. 

"  Une  derni^re  question  se  pr^sente,  c*est  celle  de  savoir  si  M® 
'^  Blancbet  a  pu  saisir-arrdter  les  marchandises  de  la  r^publique 
"  d'Haiti. 

^^  Le  minist^re  public  se  demande  qui  les  avait  empreintes  du 
^^  sceau  de  rinsaisissabilit^  ?  Ce  n'est  point  I'ordonnance  d'^man- 
*^  cipation  ;  il  n'existe  et  on  n'invoque  aucun  traits  qui  les  excepte 
"  du  droit  commun  ;  elles  sont  alors,  coinme  propri^t^  ordinaire, 
"  regies,  quant  k  la  saisissabilit^,  par  les  art.  557,  558  du  Code  de 
"  procedure.  II  se  peut  que  dans  I'intention  de  la  r^publique  elles 
"  eussent  ime  destination  certaine.  Mais  ou  en  est  la  preuve  legale 
"  pour  les  tiers  qui  ne  voient  et  ne  peuvent  voir  que  le  propri^taire 
"  actuellement  saisi  ?  Cette  volont^,  d*ailleurs,  peut  changer,  et  on 
^^  ne  peut  dire  que  de  plein  droit  toutes  les  propri^t^s  Haitiennes, 
^*  sur  le  sol  Fran9ais,  soient  destinies  au  paiement  de  la  dette  des  150 
"  millions. 

''  '  Les  fonds  publics  Francais  sont  except^s  des  regies  ordinaires, 
"  il  est  vrai,  mais  les  exceptions  sont  de  droit  ^troit ;  il  a  meme 
"  fallu  une  loi  sp^iale  pour  d^roger  au  droit  commun,  et  il  n'existe, 
"  en  France,  aucune  loi  qui  d^lare  insaisissables  les  marchandises 
"  d'Haiti.' 

'*  Quant  k  la  question  de  suppression  d^^crils,  qui  a  ^t^  convertie 
**  en  une  demande  en  reserve,  le  minist^re  public  pense  qu'il  faut 
'^  sur^icoir  k  statuer  jusqu'k  la  discussion  du  fond,  parce  qu'alors, 
*^  seulement,  on  pourra  juger  du  m^rite  des  faits  all^guds  dans  la 
"  demande. 

**'  Apres  ces  conclusions,  le  d^fenseur  de  la  r^publique  a  produit  la 
^^  p<^tition  de  M®  Blanchet  pour  etre  nomm6  defenseur  public  k  Haiti, 
*'  petition  dans  laquelle  U  reconnatt  ^^7  revieni  dans  son  pays, 
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''  M^  Blanchet  r^pond  que  cette  petition  ne  change  lien  aux 
*'  principes  du  droit  que  ]k  loi  Fran9ai8e  lui  conf^re,  qu'elle  n'est 
'^  d'aucune  importance,  et  que  les  adversaires  la  connaissent  depuia 
"  longtempe. 

^*  A  I'audience  du  25,  le  Tribunal  a  prononc^  son  jugement  par 
"  lequel  il  consid^re  M®  Blanchet  comme  Frangaia  d'origine,  ajant 
^'  conserve  cette  quality ;  mais  d^lare  les  Tribunauz  Fran^ais  in- 
<<  competens,  parce  que  Tart.  14  du  Code  ne  r^t  que  les  rapports 
<<  dcH  particuliers  entre  eux,  et  sous  ce  point  de  Tue  m^me  oontient 
'^  une  exception  au  droit  commun,  exception  qui  doit  etre  restreinte 
^'  dans  les  termes  rigoureux  de  la  loi. 

*^  Kelativement  aux  reserves,  le  Tribunal  ayant  ^rd  k  la  position 
'^  ou  se  trouTait  M®  Blanchet  et  aux  injures  k  lui  prodigu^  dans 
''  les  joumaux,  et  m^me  dans  les  joumaux  d'Hai'ti,  a  d^bout^  le 
"  president  de  la  r^publique  de  sa  demande ;  mais  il  a  condanm^ 
^'  M®  Blanchet  aux  d^pens.*' 

(From  the  Gazette  des  Tribunaux,  May  3,  1828.     Num^ro  855.) 

Tribunal  de  I^  Instance  (/'•  Chambre). 

(Prudence  de  M.  Moreau.) 

Audience  du  2  Mai. 

AFFAIRE   DE   LA  MAISON  BALGUERIE,   DE  BORDEAUX, 
CONTRE   LE  OOUVERNEMENT  ESPAGNOL    (c). 

AFFAIRE  DE  MM.   TERNAUX,   OANDOLPHE  ET   COMPAGNIE, 
CONTRE   LA   RipUBLIQUE  d'haITI    (rf). 

^*  M.  LE  President  Moreau  a  prononc^  le  jugement  suivant  dans 
"  I'aflEaire  Balguerie : — 

**  '  Attendu  que  le  droit  de  juridiction  est  une  Emanation  de  la 
"  souverainet^ ; 

"  *  Attendu  que  Part.  14  du  Code  Civil  ne  pent  etre  appliqu^  k  un 
"  souverain  Stranger,  d'abord  parce  qu'il  ne  dispose  que  pour  les 
"  obligations  contractors  envers  un  Fran9ai8  par  un  individu 
"  Stranger,  et  encore  parce  qu*on  ne  pourrait  I'Otendre  aux  souve- 
''  rains  Strangers  sans  porter  atteinte  au  droit  qu'a  tout  gouvemement 
"  indOpendant  d'etre  seul  juge  de  ses  actes ; 

*'^  *  Attendu,  en  fait,  que  Fopposition  form^  par  la  maison  Bal- 
"  guerie  entre  les  mains  d'Aguado,  a  pour  cause  TexOcution:  d*un 
"  traitO  passO  entre  S.M.  catholiquc  en  cette  maison  pour  I'affr^te- 
'^  ment  d*un  certain  nombre  de  navires  destines  k  transporter  les 
^'  troupes  du  gouvernement  espagnol ; 

(c)  Gazette  des  Tribunaux,  April  19  and  2G. 
(ef)  Ih.y  April  26. 
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''  '  Qu'un  pareil  traits  est  ^videmment  un  acte  d*administration 
"  publique,  et  ne  peut,  sous  aucun  rapport,  ^tre  consid^r^  comme 
"  contrat  priv6 ; 

"  *  Attendu,  d'un  autre  c6t^,  que  les  deniers  sur  lesquels  Topposi- 
''  tion  a  ^t^  form^e  sont  des  deniers  publics  destines  au  paiement 
"  de  I'emprunt  royal  espagnol,  et  qui  ne  pourraient  ^tre  saisis  sans 
"  entraver  la  marche  de  ce  gouvernement ; 

"  *  Qu'admettre  une  personne  priv^e  k  saisir  en  France  les  fonds 
"  d'un  gouvernement  ^tranger^  serait  violer  les  principes  sacr^s  du 
"  droit  des  nations,  et  s^exposer  ainsi  k  des  repr^sailles  funestes ; 

"  *  Attendu,  enfin,  que  les  jugemens  des  Tribunaux  Fran9ais 
'*  ^tant  sans  autorit^  bors  du  royaume,  le  gouTemement  espagnol 
''  ne  pourrait  pas  ^tre  forc^  de  8*y  soumettre,  et  par  consequent  de 
"  reconnaitre  la  validity  du  paiement  qui  serait  &it  par  Aguado ; 

^'  '  D'oii  il  suit  que  le  Tribunal  est  incompetent. 

"  *  Fait  main-levee  de  Topposition,*  etc." 

Tribunal  Civil  de  la  Seine  (/**  Chambre). 

(Presidence  de  M.  de  Belleyme.) 

Audience  du  16  Avril, 

S.A.  MiHiMET-ALI,  VICE-ROI  D'iOYPTE,  KT  M.  SOLON,  AVOCAT. — 
FONDATION  d'uNE  icOLE  d'aDMINISTRATION  PUBLIQUE  EN  fOTPTE. — 
DEMANDE   EN    100,000    FRANCS  DE   DOHMAQES-INT^iTS    («). 

"  Cette  affaire,  qui  promettait  des  revelations  sur  le  gouvernement 
'^  du  vice-roi  et  sur  les  relations  de  la  France  avec  TEgypte,  avait 
'*  attire  k  I'audience  une  grande  affluence  de  curieux. 

"  S.  A.  Mebemet-Ali,  vice-roi  d*Egypte,  etait  representee  par 
'*  M.  Odilon  Barrot,  qui,  comme  on  sait,  a  fait  recemment  un 
"  voyage  en  Orient,  et  qui  mieux  que  personne,  en  sa  qualite  de 
"  frere  de  notre  consul-general  en  Egypte,  pouvait  donner  au 
^*  Tribunal  des  explications  sur  le  veritable  etat  des  cboses  en 
"  Egypte. 

'^  Voici  dans  quelles  circonstances  le  vice-roi  d'Egypte  avait  k  se 
^'  defendre  devant  le  Tribunal  de  la  Seine  centre  une  demande  en 
"  100,000  francs  de  dommages-inter^ts : — 

"  M.  Solon,  dont  le  nom  etait  d^un  heureux  augure  pour  donner 
"  k  TEgypte  des  Ie9on8  d'administration  et  de  civilisation,  avait  ete 
"  cboisi  par  Tintennediaire  de  M.  Macarel,  conseiller  d'Etat,  et 
**  d'Artim-Bey,  secretaire  de  8.  A.  le  pacha  d'Egypte,  pour  aller 
'^  fonder  au  Caire  une  ecole  d'administration  publiqne.  II  etait  dit 
''  que  M.  Solon  resterait  pendant  huit  ans  au  service  du  vice-roi. 
"  II  devait  recevoir  15,000  francs  de  traitement  par  an  et  un  loge- 
*'  ment  digne  de  sa  mission  et  dans  le  voisinage  de  I'Ecole.     Au 

(e)  OauUe  des  TrUmnaux,  May  3, 1828.    Numero  865. 
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^^  mois  d*ao^t  1845,  M.  Solon,  k  la  suite  de  quelques  difficult^s  avec 
"  Je  vice-roi,  quitta  TEgypte  et  revint  en  France.  II  a  pr^tendu 
"  que  le  vice-roi  lui  avait  signifi^  un  cong^  sans  motif,  et  qu'il  avait 
^^  da  ccdcr  k  la  toute-puissance  du  pacha.  De  retour  en  France,  M. 
'^  Solon  a  fait  pratiquer  des  saisies-arrits  entre  lea  mains  de  deux 
*'  n^gocians  de  Marseille,  sur  les  valeurs  et  marchandises  qu'ils  pou- 
"  vaient  avoir  pour  le  compte  du  gouvernement  Egyptien.  Depuis, 
'^  ces  saisies-arrets  ont  ^te  d^nonc^es  au  gouvernement  Egyptien 
'^  en  la  personne  d'Artim-Bej,  repr^sentant  et  mandataire  du  pacha. 
"  De  plus,  M.  Solon  a  fait  assigner  le  gouvernement  Egyptien  de- 
"  vant  le  Tribunal  Civil  de  la  Seine,  pour  le  faire  condamner  k  lui 
'^  payer  100,000  francs  de  dommages-int^r^ts,  tant  pour  six  anneea 
"  de  traitement  que  pour  frais  de  voyage  en  Egypte  et  de  retour  en 
^^  France.  Un  jugement  par  d^faut  dont  nous  avons  rendu  compte, 
*^  Tan  dernier,  a  accueilli  la  demande  de  M.  Solon. 

"  S.  A.  le  vice-roi  a  form^  opposition  au  jugement  rendu  contre 
"  lui  par  le  Tribunal  de  la  Seine.  Aujourd'hui,  il  pr^tendait  que 
*'  le  Tribunal  de  la  Seine  ^tait  incompetent. 

"  M.  Odilon  Barrot,  avocat  de  S.  A.  M^h^met-Ali,  vice-roi 
"  d'Egypte,  s'exprime  ainsi  :— 

"  *  C*est  un  gouvernement  Stranger  qui  est  assign^  devant  vous, 
"  et  qui  Test  pour  une  action  personnelle,  k  raison  d'un  acte  es- 
^^  sentiellement  gouvememental.  Poser  ainsi  la  question,  c'eat 
^^  assez  vous  dire  que  le  d^bat  est  hors  du  droit  civil  ordinaire,  et 
^^  qu'il  a  son  siege  dans  le  droit  des  gens.  II  s'agit,  en  effet,  de 
"  savoir  si  on  peut  traduire  un  gouvernement  Stranger  devant  les 
"  Tribunaux  Fran9ai8  pour  un  acte  de  la  souverainet^.  L'ind^- 
"  pendance  des  Etats,  les  conditions  de  la  souverainet^,  les  principes 
"  incontest^s  du  droit  des  gens,  ne  permettent  pas  qu'on  soutienne 
"  d'auFsi  ^tranges  principes.  Aucune  discussion  n'est  possible  k 
"  cet  ^gard.  Tons  les  auteurs  qui  se  sont  occup^s  du  droit  des 
"  gens,  Montesquieu,  Vattel,  Puffendorf,  tous  ont  consacr^  le  prin- 
"  cipe  de  Tind^pendance  des  gouvememens,  et  soutenu  que  la  juri- 
"  diction  d'un  Etat  ne  pouvait  appr^cier  les  actes  d'un  gouvernement 
"  Stranger.  La  juridiction  d^coule  de  la  souverainet^.  Pour  que 
^'  les  Tribunaux  Fran9ais  fussent  comp^tens,  il  faudrait  admettre 
"  que  la  juridiction  existe  ind^pendamment  de  la  souverainet^.  A 
"  cet  ^gard,  les  principes  sont  si  ^videns  que  le  vice-roi  ne  pourrait 
^'  accepter  pour  juge  un  Tribunal  de  France  sans  abdiquer  sa  sou- 
"  verainete. 

"  ^  Je  vais  vous  exposer  rapidement  les  faits  qui  ont  donn^  nais- 
"  sance  au  proems  actuel. 

"  *  M.  Solon,  avocat,  ancien  conseiller  de  prefecture  k  Montan- 
"  ban,  a  accept^  la  mission  d'aller  au  Caire,  en  Egypte,  en  quality 
"  de  profess€»ur  d'administration  publique ;  M.  Solon  est  entr^  au 
"  service  du  gouvernement  Egyptien  avec  de  grands  avantages  ma- 
"  t^riels.  II  devait  recevoir  15,000  fr.  par  an.  De  plus,  M.  Solon 
'^  avait  au  Caire  ime  vaste  maison  a  sa  disposition,  et  independam- 
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'^  xnent  de  tous  les  avantages  que  la  munificence  ^lair^e  du  pacha 
'^  salt  si  bien  prodiguer,  M.  Solon  avait  k  remplir  en  Egypte  une 
''  mission  glorieuse  et  digne  de  tenter  la  plus  noble  ambition,  d'ex- 
''  citer  les  sentimens  les  plus  ^lev^s  d'un  grand  coeur,  les  pens^es 
'^  les  plus  Tastes  d'un  esprit  Eminent.  Si  le  vice-roi  a  arrach^ 
"  TEgypte  par  la  force  de  sa  volont^  et  I'^nergie  de  son  gouveme- 
'^  ment  k  I'anarchie  militaire,  s'il  a  pu  asseoir  dans  ce  pays  une  s^. 
"  curit^  teUe  qu^une  femme  pent  traverser  le  desert  et  &ire  sans 
'^  danger  le  voyage  de  la  Palestine,  s'il  a  r^ussi  au  milieu  des  con- 
^*  Hits  Europ^ens  k  assurer  sa  puissance  et  k  fonder  une  dynastie,  il 
"  y  avait  une  chose  qui  n'^tait  au  pouvoir  ni  de  sa  force,  ni  de  son 
"  g^nie, — c'^tait  d'improviser  et  de  cr^er  des  hommes  eclair^s  et 
^^  capables  par  leurs  lumi^res  de  conduire  I'Egypte  en  la  soutenant 
'^  dans  les  voies  de  la  civilisation  ou  il  la  faisait  entrer.  Voilk 
'^  pourquoi  M^h^met-Ali  s*est  adress^  k  la  France,  k  laquelle  ap- 
"  partiennent  toutes  ses  sympathies,  et  ou  il  envoie  des  ^l^ves 
"  destines  un  jour  k  concourir  aussi  k  Tceuvre  glorieuse  qu'il  se 
"  propose. 

"  *  M.  Macarel,  que  le  Tribimal  connatt  et  que  nous  honorons 
"  tous,  avait  ^t^  charg^  par  Artim-Bey,  le  secretaire  du  vice-roi,  de 
'^  chercber  un  homme  digne  de  cette  mission.  M.  Macarel  choisit 
'^  M.  Solon.  M.  Solon  ne  pouvait  ambitionner  un  plus  noble  r61e 
"  que  celui  qui  lui  ^tait  ofiert.  Preparer  par  Tenseignement  un 
"  peuple  entier  k  la  civilisation,  transporter  dans  T Orient,  en  in- 
'*  struisant  les  jeunes  Egyptiens  qui  devaient  plus  tard  r^gir  les 
'^  destinies  de  leur  pays,  les  id^es  de  la  France,  la  civilisation  de 
'*  rOccidenty  c'^tait  la  plus  belle  et  la  plus  sainte  mission. 

"  *  Quand  on  sait  pour  quels  motifs  fiitiles,  pour  quelles  causes 
''  subalternes  M.  Solon  a  renonce  k  ce  sacerdoce,  on  le  regrette 
'^  pour  lui,  pour  sa  destin^e,  pour  sa  gloire.  M.  Solon  a  aban- 
"  donn^  TEgypte  et  reuonc^  k  sa  mission,  parce  que  le  vice-roi  Pa 
"  pri^  de  quitter  le  palais  qu*il  habitait  pour  le  c^der  au  ch^rif  de  la 
'^  Mecque,  au  chef  de  la  religion  musulmane,  que  le  sultan  traite 
<<  d'^gal  k  ^gal.  Le  vice-roi  a  offert  k  M.  Solon  de  venir  habiter  le 
'^  palais  qu'occupait  le  ministre  des  affaires  ^trang^res.  Ce  n'^tait 
^^  pas  assur^ment  une  demeure  indigne  de  M.  Solon.  Cependant  il 
"  a  r^siste  k  tout, — sommations  des  ministres,  invitations  du  vice-roi. 
*'  Seulement  M^h^met-Ali  a  dd  alors  lui  laisser  cette  alternative,  ou 
'^  de  quitter  le  palais  ou  de  quitter  TEgypte.  M.  Solon  a  pr^f^^r^ 
"  quitter  TEgypte. 

"  *  M.  Solon  a  insinu6  qu'il  avait  ^t^  renvoy^  du  Caire  parce  qu'il 
''  y  professait  en  plein  Orient  des  doctrines  qui  ^taient  plus  ou 
"  moins  en  harmonic  avec  les  regies  qui  dominent  le  gouveme- 
^'  ment  Egyptien.  Alors  m6me  que  I'insinuation  de  M.  Solon  serait 
'^  exacte,  le  Tribunal  Fran9ai8  aurait-il  le  droit  d'appr^ier  cet  acte 
'^  du  gouvemement  de  M^h^met-Ali  7  II  serait  assez  Strange  de 
<'  voir  iaxce  une  enqu^te  ordonn^e  par  un  Tribunal  Fran9aiB  pour 
'^  aavoir  de  quelle  fa9on  on  enaeigne  au  Caire  et  en  Egypte  Tad- 
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"  ministration  publique.  II  suffit  de  poser  cette  hypoth^  pour 
^^  &ire  ressortir  combien  il  est  exorbitant  de  faire  juger  par  un 
'^  Tribunal  Fran9ais  le  service  d'un  fonctionnaire  qui  s'est  soumis  k 
<<  un  gouvernement  Stranger. 

«  <  En  r^sum^,  je  vous  ai  d^montr^  que  le  Tribunal  ^tait  incom- 
''  patent  sous  deux  rapports,  la  quality  de  la  partie  assignee  et  la 
'^  nature  de  I'acte  soumis  k  votre  appreciation.  Quelle  est  la  quality 
''  de  la  partie  assignee?  Cest  un  gouvernement  etranger  qui  est 
«  assign^  devant  vous  directement  pour  un  acte  administratif,  pour 
*^  avoir  destitu^  un  fonctionnaire,  un  agent  de  son  autorit^. 

'^  ^  Quelle  est  la  nature  de  Tacte  d^f^r^  k  votre  justice  ?  C*est 
"  un  acte  d'un  gouvernement  etranger. 

'<  '  En  vertu  de  quelle  loi,  M.  Solon  peut-il  fonder  son  action 
"  centre  le  gouvernement  Egyptien  ?  En  vertu  de  Particle  14  du 
'^  Code  Civil  ?  Mais  il  s^agit  dans  cet  article  d'^trangers  r^sidens, 
^'  il  ne  s'agit  pas  d'un  gouvernement  Stranger. 

'*  '  Sous  le  double  rapport  de  la  quality  de  la  partie  assignee  et 
'*  de  la  nature  de  I'acte,  Tincomp^tence  du  Tribimal  est,  je  croia, 
"  d^montr^.' 

"  M.  Solon  pr^nte  sa  defense  en  ces  termes : — 

''  '  La  presence  de  mon  contradicteur  me  place  dans  un  singulier 
^'  embarras.  Comment  pourrai-je  m'expliquer  sur  sa  plaidoirie  en 
'^  presence  de  rapports  si  bienveillans  et  si  confidentiels  qui  m'ont 
''  attache  k  M.  le  consul-general  de  France  (M.  Adolphe  Barrot)  ? 
*^  Oh  I  oui,  sans  doute,  on  a  eu  raison  de  le  dire,  la  cause  est  grave, 
*^  car  si  elle  interesse  I'Egypte  et  les  gouvememens  etrangers,  elle 
'^  interesse  bien  davante^e  encore  I'independance  du  pays  et 
"  Tinter^t  d'un  grand  nombre  de  nos  compatriotes.  Que  le  Tri- 
"  bunal  veuille  done  songer  aussi  k  la  cause  de  ces  Fran9ais  et  les 
'^  defendre  contre  im  deni  de  justice  aussi  caracterise  que  celui 
"  qu'on  veut  lui  faire  consacrer. 

"  *  Je  suis  parti  en  1844  poiu:  I'Egypte,  ajoutant  foi  k  la  repu- 
'^  tation  si  extraordinairement  usurpee  du  pacha.  J'acceptai  la 
'^  mission  grande,  nationale  et  philanthropique  qui  m'etait  offerte. 
^^  Je  ne  fis  aucune  difficulte  sur  les  conditions,  et  je  partis  apr^ 
*^  avoir  obtenu  une  ordonnance  royale  qui  m'autorisait  k  executer 
"  le  contrat  que  je  venais  de  former  avec  Mehemetr-Ali.  Arrive 
"  en  Egypte,  je  fus  surpris  du  singulier  accueil  qui  me  fut  &it :  on 
'*  parla  hautement  de  mystification,  et  il  n^y  eut  pas  une  seule  voix 
'^  qui  vouliit  prendre  au  serieux  le  contrat  qui  m'amenait  en  Egypte. 
'^  Moi  qui,  de  bonne  foi,  venais  pour  former  des  hommes  k  la  con- 
'^  naissance  du  droit  administratif,  je  proposal  de  me  charger  de 
'^  quelques  jeunes  gens  qui  seraient  plus  tard  places  dans  les  mi- 
'*  nist^res.  Tout  me  fut  accorde.  II  en  coiitait  peu,  et  d'ailleurs 
"  des  reserves  etaient  faites  pour  I'avenir,  reserves  qui  devaient  em- 
'<  p^cher  le  succ^s  de  mes  soins.  Bientot  arriva  Tepoque  ou  lea 
'*  ei^ves  qu'on  m'avait  coufies  devaient  etre  examinen,  et  c'est  alors 
'^  que  le  pacha  ne  sut  plus  deguiser  sa  pensee ;  mes  ei^vea  furent 
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''  admirables.  L'ezamen  fut  brillant,  trop  brillant)  et  lea  sujets 
"  pay^rent  cher  lea  ^logea  qui  leur  furent  prodigu^s.  Quant  k 
"  moi,  je  fua  vivement  interpell^  par  le  secretaire  du  pacha,  qui  me 
"  dit  que  le  pacha  n'eDtcDdait  pas  ainai  radministration  pubb'que  que 
"  j'^taia  charge  d'eDaeigner,  et  que  j'auraia  dt  me  bomer  k  douner 
''  k  mea  ei^vea  quelquea  notioDa  aur  lea  aucceasiona. 

'^  ^  Lea  aucceaaions,  Grand  Dieu  I  r^pondia-je  au  aecr^taire  du 
"  pacha,  maia  ellea  aont  r^gieea  par  le  Goran,  et  tout  infid^le  qui  ae 
"  permet  d*expliquer  lea  saintea  ^criturea  de  rialamisme  m^rite  la 
"  mort.  "  Ah  !  c'eat  juste  I  "  me  dit  men  interlocuteur.  Telle  fut 
^^  la  aeule  r^ponae  qui  me  fut  faite.  Je  me  trompe.  On  me  fit  une 
'^  r^ponae  plua  cat^gorique.  Mea  jeunea  gena  ^rent  aacrifiea.  On 
^^  leur  refuaa  toute  eap^ce  de  gradea,  et  ila  durent  ddplorer  avec  moi 
^^  lea  triatea  consequencea  de  mea  enseignemena. 

"  *  D^a  ce  moment  a'accompliaaait  cette  prediction  qu*on  trouve 
^^  conaign^e  dana  un  ouvrage  publie  r^cemment  par  M.  Schoelcher, 
"  aoua  le  titre  de  HEgypte  en  1845. 

"  *  On  lit  dana  cet  ouvrage,  page  61,  chapitre  VI : — 

"  <  « II  y  a  troia  ou  quatre  ana  k  peine,  Meh^met-Ali  a  feit  venir 
"  de  France  im  juriaconaulte,  M.  Solon,  pour  etablir  au  Caire  un 
'^  coura  de  droit  adminiatratif.  C'eat  encore  ime  de  cea  jongleriea 
"  aur  leaquellea  il  compte  pour  tromper  TEurope.  A  quoi  servirait 
"  un  coura  de  droit  administratif  dana  ce  paya  oil  r^gne  le  bon 
"  plaisir,  et  auquel  on  ne  veut  pas  donner  d^administration  parce 
"  qu'on  veut  conaerver  Tarbitraire  ?  Le  vice-roi  a  confie  cinq  el^ves 
"  k  M.  Solon,  et  au  bout  de  la  premiere  ann^e  il  a  voulu  lui  en- 
"  lever  le  meilleur,  pour  en  faire,  quoi  ? — le  chef  d'une  buanderie. 
^^  M.  Solon  parait  homme  k  ne  pas  conaerver  de  role  dana  la  grande 
^^  com6die  Egypticnne.  II  exigera  probablement  Torganisation  de* 
^^  finitive  de  aon  ecole  avec  aea  conaequencea  aerieuaea,  et  comme 
"on  ne  voudra  paa  la  lui  accorder,  il  y  a  lieu  de  croire  que  la  toile 
"  tombera  avant  peu  aur  Pinterm^de  qu'on  lui  avait  confie." 

"  *  II  me  fut  impoasible,'  dit  M.  Solon,  *  de  ne  paa  voir  oh  on  vou- 
"  lait  en  venir.  Cependant  je  tina  bon.  Je  demandai  de  nou- 
"  veaux  ei^vea ;  on  m'en  donna  qui  aavaient  k  peine  epeler  lea 
"  mota.  Ila  me  demand^rent  de  lea  faire  nommer  lieutenana,  en 
"  declarant  qu'ila  partiraient  toua  si  je  ne  pouvaia  leur  obtenir  de 
"  grades.  La  condition  etait  rigoureuae,  impoaaible  ;  je  ne  pouvaia 
"  m'y  soumettre,  et  je  via  partir  toua  mea  nouveaux  ei^vea,  qui 
"  iiirent  chercher  leur  grade  ailleura.  Cependant,  ma  reaignation 
"  fatiguait  le  pacha,  et  il  me  fit  encore  donner  aix  ei^vea  qui  me 
"  fainaient  auaai  dea  conditions.  Je  ne  pouvaia  plus  y  tenir,  et 
"  pour  faire  ceaser  cet  etat  de  choaea  reellement  insupportable,  je 
"  fia  un  rapport  qui  etait  d'ailleura  obligatoire  k  Mehemet-Ali.  Je 
"  lui  demandai,  avec  toua  lea  egards  poaaiblea,  I'organiaation  de  aon 
^'  ecole.  Je  paasai  aoua  ailence  toua  mea  juatea  griefa.  Je  con- 
"  sentia  k  ne  paa  parler  de  faita  de  la  plua  haute  gravite ;  je  voulais 
"  rendre  impossible  tout  mauvaia  precede. 
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''  '  Je  connaiBsais  bien  mal  les  hommes  anxqnels  j'avais  afEaire. 
"  Mes  ^gards  furent  pris  pour  de  la  faiblesse.  On  repoussa  toute 
''  demande  d'organisation.  On  se  mil  k  me  tourmenter  pour  mon 
"  logement,  qu'on  voulut  me  faire  quitter  malgr^  les  promesses  for- 
"  melles  qui  m'avaient  ^t^  faites.  J'toivis  que  j'^tais  prSt  k  quitter 
"  ce  logement;  je  me  bomai  k  demander  quelques  jours.  Je  re9U8 
"  alors  une  lettre  d'Artim-Bey  qui  conti^nait  la  phrase  la  plus  in- 
"  convenante.  Enfin,  apr^s  une  correspondance  que  je  regrette  de 
"  ne  pouvoir  faire  connattre  aujourd'hui  au  Tribunal,  je  re9us  un 
"  ordre  de  depart.  J'^taia  remerci^  Je  fus  chez  le  consul-g^n^ral 
"  de  France,  M.  Barrot,  fr^re  de  mon  honorable  adversaire ;  je  lui 
''  demandai  son  appui  pour  faire  ex^cuter  mon  contrat :  tout  fut 
'^  inutile.  J'avais  afiaire  k  un  prince  et  k  des  conseillers  qui  ne  com- 
^^  prennent  pas  la  justice.  Je  ne  pus  m^me  obtenir  que  des  arbitres 
''  fiissent  charges  de  prononcer  sur  ma  r^lamation. 

'*  ^  C'est  alors  que  je  fis  donner  assignation  k  M^h^met-Ali  devant 
'*  M.  le  consul-g^n^ral  de  France  pour  assister  au  d^pot  de  mon 
'*  contrat,  et  je  partis  pour  la  France.  Arriv^  k  Marseille,  et  por- 
'^  teur  de  mon  contrat  rev^tu  de  la  formule  ex^cutoire,  je  fis  saiair 
'^  les  marchandises  du  pacha  dans  l'entrep6t  de  Marseille.  J'ai  de- 
'^  roand6  plus  tard  au  Tribunal  de  la  >Seine  la  validity  de  la  saisie. 
'^  Le  Tribunal,  jugeant  par  d^faut,  il  est  vrai,  a  accueiUi  ma  de- 
'^  mande,  et  c'est  sur  Topposition  du  pacha  d'Egypte  que  le  Tribunal 
'*  est  appel^  k  statuer.' 

'^  M.  Solon  s^attache  k  repousser  Tincomp^tence  soutenue  au  nom 
'^  du  pacha  d'Egypte.  '  Je  conviens,'  dit-il, '  qu'on  ne  pent  pas  faire 
''  une  saisie  dans  le  domicile  d'un  ambassadeur,  ni  sur  un  prince 
**  en  passage  sur  le  territoire  national.  Mais  si  un  prince  &it  des 
''  afiaires  en  France,  s'il  a  sur  notre  territoire  des  marchandises,  des 
'^  meubles,  etc.,  tous  ces  objets  sont  saisissables.'  M.  Solon  cite 
"  Martens,  Vattel,  KlUber,  Wheaton,  etc. 

"  *  De  quoi  s'agit-il  ?  D*une  saisie  faite  au  prejudice  de  M^ 
*'  h^met-Ali,  k  Marseille ;  au  prejudice  du  pacha  fiusant  le  com- 
<<  merce,  ayant  ses  courtiers,  ses  consignataires,  et  ^tant  sans  nul 
<<  doute  soumis  k  ce  titre  aux  lois  de  douanes.  Pourquoi  done,'  dit 
''  M.  Solon,  '  ne  pourrais-je  pas  de  m^me  exercer  des  poursuites  sur 
'^  les  denr^es,  sur  les  marchandises  qu'il  a  en  France,  k  raison  de 
''  son  n^goce,  car  il  est  incontestable  que  M^h^met-Ali,  tout  en 
''  ^tant  pacha  en  Egypte,  est  en  m^e  temps  n^gociant. 

'^  '  Maintenant,  Messieurs,  permettez-moi  d'arrSter  votre  attention 
''  sur  un  point  assez  d^licat  de  cette  affaire.  Vous  savez  que  M6- 
*'  h^met-Ali  n'est  plus  un  souverain  comme  il  I'a  ^t^.  Le  traits  de 
'^  1840  I'a  soumis  k  la  Porte,  Fa  forc^  de  reconnaitre  la  souverainet^ 
**  du  sultan.  S'il  est  souverain  encore,  ce  n'est  qu'un  souverain 
"  sous-ordre ;  c'est  pourquoi  il  s'appelle  le  vice-roi.  II  n'a  pas,  il 
'^  ne  peut  avoir  le  privilege  de  la  souverainet^ ;  il  cherche  bien  k 
^^  Tavoir  tout  enti^re,  mais  ce  n'est  \k  qu'ime  pretention.  On  ae 
'^  rappelle  la  courtoisie  dont  Ibrahim-Pacha,  le  fils  de  Mdh^et- 
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"  Ali,  vice-roi  d'Egypte,  a  ^t^  Fobjet  daDS  son  recent  voyage  en 
"  France  et  son  e^jour  k  Paris.  Quand  Ibrahim  fut  re9U  aux 
"  Tuileries,  il  y  iut  pr^nt6  par  Tambassadeur  Ottoman. 

'*  '  Je  rappellerai  encore  que  le  droit  des  gens  et  le  droit  inter- 
'*  national  qui  r^glent  les  relations  entre  les  puissances  chr^tiennee 
'*  est  tout  k  fait  different  de  celui  qui  r^git  les  rapports  de  TEurope 
"  avec  les  peuples  d*Orient. 

^'  *  Le  droit  international  a  ^t^  fond^  paries  puissances  cbr^tiennes, 
'*  k  I'^poque  des  croisades  et  contre  les  Musulmans.  Quant  k 
'^  ceux-ci,  ils  ont  des  principes  tellement  incompatibles  avec  ceux  de 
'*  I'Europe,  que  tous  les  auteurs  sont  d^accord  pour  reconnattre  ces 
'*  differences  essentielles  qui  ne  pennettent  pas  aux  chr^tiens  de 
"  se  laisser  juger  pnr  les  magistrats  Musulmans.  On  reconnatt 
"  bien  que  I'empire  Ottoman  chercbe  k  rentrer  dans  notre  droit 
''  international,  mais  jusqu'ici  ce  rapprochement  est  loin  d'etre 
"  complet.' 

"  M.  Solon  cite  Wheaton,  Histoire  du  Droit  des  Gens,  et  Schmalz, 
"  Du  Droit  des  Gens,  ainsi  que  les  trait^s  de  1542  et  1740,  qui  ne 
"  pennettent  pas  aux  magistrats  Musulmans  de  juger  un  chr^tien 
^'  s'il  n'est  assist^  d^un  repr^sentant  du  consulat. 

'*  ^  Je  le  demande/  dit  M.  Solon,  '  quel  serait  done  le  juge  que  me 
^^  donnerait  mon  honorable  contradicteur  ?  Des  juges  Musulmans, 
^*  le  gouvemement  du  pacha,  je  n'en  veux  pas,  car  ils  ne  connaissent 
"  d^autres  principes  que  celui-ci :  le  gouvernement,  toujours  le  gou- 
"  vernementy  tout  vient  de  lui  et  tout  revient  k  lui ! 

"  *  Sachez-le  done.  Messieurs,  le  gouvemement  de  M^h^met-Ali 
"  ne  doit  jamais  rien  perdre,  C'est  en  vertu  de  ce  droit  odieux 
"  qu'au  retour  de  Tarm^e  de  Syrie  on  faisait  payer  aux  soldats  qui 
''  avaient  ^t^  blesses  et  £uts  prisonniers  les  armes  que  I'ennemi  leur 
"  avait  enlev^s.  C'est  ainsi  qu'on  osait  foire  payer  k  un  phar- 
"  macien  les  onguens  et  compresses  employ^  pour  panser  lee 
''  bless^,  parce  qu'il  n^avait  pas  r^tir^  de  quittances ;  c'est  ainsi 
'^  qu'on  faisait  payer  au  fr^re  les  impositions  du  fr^re  absent ;  c'est 
^'  ainsi  qu'un  de  nos  compatriotes,  M.  Gr^goire,  ayant  ^t^  indigne- 
'^  ment  Mtonn^,  le  ministre  coupable,  qui  s'^tait  permis  cette  in- 
'^  famie,  fut  r^mpens^  au  lieu  d^^tre  pimi :  le  coupable  fut  promu  k 
^'  des  fonctions  importantes  dans  le  minist^re  des  finances.  C'est  ce 
'^  meme  &it  qui  a  determine  le  depart  de  M.  de  Lavalette,  notre 
'^  consul-g^n^ral,  et,  par  suite,  la  nomination  de  M.  Adolphe 
"  Barrot. 

'^  '  Oh !  qu'il  est  k  d^plorer  que  mon  contradicteur  n'ait  conna 
"  I'Egypte  qu'au  milieu  des  fUtes  pr^par^es  sur  son  passage ;  com- 
'*  bien  il  est  k  regretter  qu'on  lui  ait  laiss^  ignorer  les  malheurs  des 
^'  pauvres  habitans  de  I'Egypte,  il  saurait  pourquoi  je  n'ai  pas  voulu 
"  me  soumettre  k  cette  justice  k  la  Turque.  Non,  jamais  je  n'ac- 
*'  cepterai  les  juges  d'Egypte,  et  si  la  justice  du  pays  me  manquait, 
^'  je  n'humilierais  pas  la  robe  d'avocat  que  je  porte  jusqu'k  me  sou- 
«  mettre  au  jugement  du  pacha.' 
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"  M«  Odilon  Barrot  r^plique  dans  Tint^r^t  du  pacha  d'Egypte, 
"  et  commence  ainsi : — 

'^  '  Mon  adversaire  a  abue^  de  la  reserve  qui  m'^tait  command^ 
'*  dans  cette  affaire  en  venant  apporter  k  yotre  barre  certains  faits, 
''  certaines  inductions  centre  lesquels  je  dois  protester  avec  le  d^. 
'^  menti  le  plus  formel.  Ma  position  personnelle  dans  ce  d^bat  m'in- 
'^  terdit  d'entrer  dans  des  explications  sur  les  faits  dont  yous  a  parl6 
**  M.  Solon.  Je  n'ai  pas  a  d^fendre  aujourd'hui  le  gouvernement 
"  Egyptien  que  mon  adversaire  vient  d^attaquer.  11  a  pr^tendu 
«  que  le  gouvernement  de  M6h6met-Ali  n'^tait  pas  une  souve- 
"  rainet^,  parce  que  le  vice-roi  paie  un  tribut  k  la  Porte.  Cela  est 
''  yrai,  mais  ce  n*est  pas  Ik  la  question  qui  s'agite  entre  nous  en  ce 
"  moment.* 

<^  M®  Odilon  Barrot  soutient  que  M.  Solon  a  traits  avec  M^h6- 
"  met-Ali,  comme  avec  un  souverain  Stranger,  puisqu'il  a  demand^ 
"  et  obtenu  Tautorisation  du  gouvernement  Fran9ais  pour  entrer  au 
"  service  du  gouvernement  Egyptien.  *  Mon  adversaire,*  dit-il,  *  a 
<'  si  bien  compris  que  le  d^bat  6tait  entre  lui  et  le  gouvernement 
«  Egyptien,  qu*il  a  assign^  en  la  personne  du  ministre  des  afSures 
"  ^trang^res  du  vice-roi.* 

<<  M®  Odilon  Barrot,  apr^  avoir  r^um^  sa  premiere  discussion 
'^  sur  la  question  de  competence,  termine  ainsi : — 

"  *  Cette  question  est  d'une  grave  importance,  non-seulement  pour 
"  vous.  Monsieur  (I'orateur  s'adresse  k  M.  Solon),  mais  encore  pour 
^^  tons  les  Fran9ais  qui  s'honorent  eux-m^mes,  et  qui  honorent  la 
'^  France,  en  consacrant  leur  intelligence  au  d^veloppement  de  la 
"  civilisation  naissante  de  1* Orient.  Mais  qu*on  y  songe,  si  le  vice- 
"  roi  se  voit  en  butte  aux  attaques  des  Fran9ai8  qu*il  prend  k  son 
"  service,  s*il  se  voit  traduit  pour  des  actes  de  son  pouvoir  devant 
^'  des  Tribunaux  Fran9ais,  il  rdpoussera  loin  de  lui  les  repr^sentans 
"  de  notre  pays.* 

'^  M.  l*avocat  du  Roi  Mongis  a  pris  la  parole  en  ces  termes : — 

'^  '  On  vous  Pa  dit.  Messieurs,  la  question  est  grande,  mais  la 
^^  simplicity  est  presque  toujours  I'attribut  de  la  grandeur.  A  ce 
'^  titre,  Dous  croyons  le  d^bat  facile  k  pr^ciser,  et  nos  conclusions  ne 
^'  se  feront  pas  attendre. 

<*  <  Le  Tribimal  est-il  competent  pour  statuer  entre  M.  Solon  et 
«  S.  A.  M^h^met-Ali  ? 

"  *  Et  d'abord,  sur  quel  point  s*agite  la  question  de  competence  ? 
"  11  semblerait,  k  entendre  l*une  des  parties,  qu'elle  vous  demande 
"  simplement  k  faire  un  acte  conservatoire  ou  k  saisir  en  vertu  d*un 
"  titre  depuis  longtemps  pass^  en  force  de  chose  jug^e.  On  vous 
^'  cite  des  auteurs  qui  ont  reconnu  saisissables  les  biens  de  toute 
^'  nature  appartenant  meme  k  des  souverains  sur  un  sol  Stranger. 

'^  *  Mais  la  difficult^  n*est  pas  1^ :  ce  que  Ton  vous  demande,  c'est 
*^  ce  titre  m^me  qui  manque  k  M.  Solon;  c*est  la  condanmation 
'^  dont  il  a  besoin  pour  agir  contre  son  adversaire ;  c'est  la  cona^ 
'^  oration  du  fond  m^me  de  son  droit,  sans  en  appr^cier  les  limites. 
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"  '  Et  c*est  ici  que  se  pr^ntent  deux  graves  questions  pr^judi- 
'^  cielles,  tiroes,  la  premiere  de  la  quality  de  Tune  des  parties,  la 
'*  seconde  de  la  nature  du  contrat. 

"  '  Sur  la  premiere  question,  celle  de  souverainet^,  elle  a  ^t^  d^- 
*'  battue  par  le  d^fenseur  de  M^h^met-Ali,  avec  rautorit^  de  cette 
"  voix  grave  et  s^v^re  qui  se  pr^te  si  bien  aux  grandes  consid^ra- 
''  lions  d*ordre  public.  Nous  nous  en  r^f^rons  sur  ce  point  k  ce  qui 
'^  a  ^t^  dit,  ne  voulant  pas  raflfaiblir  en  le  r^p^tant.  Nous  ajoutons 
<'  seulement  que  M.  Solon  ar  rendu  Targumentation  plus  puissante 
'*  contre  lui  en  reconnaissant  qu^il  avait  trait^  avec  le  vice-roi 
<<  d'Egypte  en  m^me  temps  qu'avec  M^h^met-Ali,  avec  le  prince 
'*  souverain,  inseparable,  selon  lui,  du  simple  particulier,  et  pour 
'^  tout  dire  en  un  mot,  la  nature  des  institutions  qui  r^gissent  I'Orient 
<*  rendait  cette  confusion  inevitable,  car  \k  tons  les  pouvoirs  repo- 
^'  sent  dans  une  seule  main,  et  c^est  Ik  qu^il  est  encore  permis  aux 
"  princes  de  dire :  UEtat^  c*e8t  moi. 

''  '  La  nature  du  contrat  ne  r^siste  pas  moins  k  la  competence,  car 
''  M.  Solon  n*a  pas  fait  un  marche,  U  a  accept^  tme  fonction  pu- 
"  blique ;  il  s'est  mis  au  service  d'une  puissance :  il  ne  relive  que 
^^  d'eUe  seule,  quant  k  la  remuneration  qu*elle  a  pu  lui  accorder. 

'^ '  Et  voyez,  Messieurs,  combien  ceci  est  frappant !  Supposez  un 
'*  Fran9ais  acceptant  des  fonctions  du  prince  en  France,  \k  oh 
''  vous  avez,  comme  on  dit,  plenitude  de  juridiction,  est-ce  k  vous 
^'  que  ce  fonctionnaire  viendrait  demander  le  r^glement  de  son  bono- 
*'  rable  salaire  7  Non,  une  autre  juridiction  devrait  ^tre  saisie.  Eh 
"  quoi  I  alors  que  la  fonction  relive  d'un  prince  etranger,  libre, 
^^  independant,  alors  que  la  difficulte  grandit  de  toute  la  puissance 
'^  d'une  question  de  droit  international,  c'est  k  votre  barre  que  le 
"  fonctionnaire  etranger  traineraic  tme  souverainete  etrang^re  ! 

"  '  Cela  est  impossible. 

"  '  Si  M.  Solon  pretendait  qu'il  a  fait  un  marche  et  non  pas  accepte 
'*  une  fonction,  nous  lui  repondrions  avec  une  lettre  adressee  par  lui 
*^  a  M.  le  garde-des-sceaux  de  France,  lettre  par  laquelle  "  au 
"  moment,"  dit-il,  "  d'accepter  une  fonction  k  retranger  il  en  demande 
^^  I'autorisation  a  son  gonvemement  naturel,  afin  de  ne  pas  perdre 
'^  sa  qualite  de  Fran9ais." 

*^  ^  La  question  ainsi  precisee.  Messieurs,  nous  ne  crojons  pas 
^^  devoir  alarmer  vos  esprits  par  un  aper9U  des  graves  difficultes,  des 
^'  complications  de  toute  nature  que  pourrait  en  trainer  Fexecution 
^*  de  votre  jugement,  s'il  etait  favorable  aux  vceux  du  demandeur. 
^*  Ces  difficultes  sont  d*une  telle  nature,  cependant,  qu*elles  ont  pes^ 
'*  pour  beaucoup  dans  la  fixation  de  la  jiu*isprudence  qui,  pour  le 
*^  dire  en  passant,  est  a  peu  pres  unanime  et  constante  daus  le 
^^  sens  des  principes  que  nous  defendons.  C'est  quelque  chose, 
^'  en  effet,  dans  le  doute,  que  cet  adage :  Salua  papulif  suprema 
"  Ux  esto  ! ' 

'^  M.  I'avocat  du  Roi  £dt  remarquer  en  peu  de  mots  qu'en  agitant 
'^  longuement  la  question  de  savoir  si  8.  A.  etait  ou  non  un  souve- 
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"  rain  ind^pendant,  on  n*a  ^t  tout  au  plus  que  reculer  la  difficult^. 
"  En  effet,  en  supposant  que  le  vice-roi  relev^t  de  la  Porte,  pour  la 
'^  ratification  du  contrat  dont  il  s'agit,  cette  ratification  a  eu  lieu 
"  tacitement,  et,  en  tons  cas,  le  proems  engag^  contre  la  Porte  elle- 
**  m^me  n*en  serait  peut-^tre  que  plus  difficile. 

"  '  Messieurs,'  dit  en  terminant  M.  Tavocat  du  Roi,  '  puisque  Ton  a 
"  beaucoup  ^lev^  ce  d^bat,  puisque  Ton  a  cm  devoir  de  parti  et 
"  d'autre  appr^ier  d'une  mani^re  bien  diff^rente  Tattitude  et  les 
"  droits  de  I'Egypte  envers  les  nationaux  Fran9ais,  qu'il  nous  soit 
*'  permis  de  ne  pas  rester  tout  k  fait  Stranger  k  ces  appr^iations. 
'*  II  est  digne  de  la  magistrature  Fran9aise  de  rendre  hommage  k 
"  un  prince  qui  yient  apprendre  en  France  a  gouverner  les  hommes 
"  selon  la  loi,  qui  vient  demander  k  la  France  de  combler  Tabime 
"  qui  s^pare  encore  TOrient  de  TOccident,  la  barbaric  de  la  civili- 
*'  sation,  le  despotisme  de  la  liberty,  I'arbitraire  de  la  Mgalit6.  Et 
"  vous  ne  voudrez  pas,  Messieurs,  que  ce  prince  qui  s'est  montr^ 
''  plein  d'admiration  pour  vos  lois,  parce  qu'elles  sont  ^gales  pour 
"  tous,  puisse  croire  qu'il  s'est  tromp^,  et  que  vos  lois,  en  respectant 
''  la  liberty  des  individus,  se  plaisent  k  violer  Tind^pendance  des 
''  nations  et  la  souverainete  des  princes.* 

"  Le  Tribunal,  conform^ment  k  ces  conclusions,  a  rendu  le  juge- 
"  ment  dont  voici  le  texte : — 

"  *  Attendu  que  selon  les  principes  du  droit  des  gens,  les  Tribu- 
"  naux  Fran9ais  n^ont  pas  juridiction  sur  les  gouvememens  Strangers, 
*^  k  moins  qu'il  ne  s^agisse  d*une  action  k  Toccasion  d*un  immeuble 
'^  possede  par  eux  en  France  comme  particulier,  ce  qui  emporte 
'^  attribution  territoriale  et  execution ; 

"  *  Attendu  qu*en  matiere  de  d^clinatoire  le  juge  doit  avant  tout 
"  consulter  les  termes  de  la  demande ; 

"  *  Attendu  que  Taction  de  Solon  est  une  action  personnelle  qu'il 
"  motive  sur  un  pretendu  engagement,  dont  la  rupture  lui  aurait 
"  cause  un  prejudice ; 

"  *  Attendu  que  toutes  les  expressions  de  la  demande  lui  donnent 
"  le  caractere  personnel  et  r^v^lent  qu'elle  est  dirig^e  contre  le 
"  gouvernement  Egyptien,  et  non  contre  un  particulier ; 

"  *  Attendu  que  pour  appr^cier  cette  demande,  il  ne  feudrait  pas 
"  examiner  un  acte  particulier  ayant  pour  cause  un  int^rct  priv6 ; 
"  mais  un  acte  administratif  et  gouvernemental,  intervenu  entre  un 
"  gouvernement  et  un  fonctionnaire,  auquel  il  a  ete  conform  un  em- 
**  ploi  et  une  mission  dont  le  demandeur  a  d(l  peser  les  consequences 
"  qu'il  serait  en  outre  n^cesoaire  de  rechercher  les  causes  de  la 
"  rupture  qui  motive  Taction ;  que  de  pareilles  appreciations  ne 
"  sauraient  appartenir  k  la  juridiction  Fran^aise. 

"  *  Attendu  que  la  demande  ne  t^nd  pas  seulement  k  faire  vali- 
**  der  des  saisies-arr^ts  pratiqu^es  sur  des  marchandises  appartenant 
'^  soit  au  gouvernement  !Bgyptien,  soit  k  M^hemet-Ali  personnelle* 
*'  ment,  mais  d'abord  et  avant  tout,  pr^judiciellement,  k  obtenir 
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''  contre  ce  gouvemement  la  somme  de  100,000  francs  de  dom- 
«  mages-int^i^ts. 

'^  ^  Re9oit  S.  A.  Meb6met-Ali  opposant  au  jugement  rendu  par 
**  d6£aat,  le  25  Aoiit  1846,  et  faisant  droit,  d^lare  ledit  jugement 
"  non  avenu ; 

*' '  Se  d^lare  incompetent  sur  la  demande  introduite  par  M. 
^*  Solon,  et  le  condamne  aux  d^pens.'  ** 


APPENDIX  v.— Part  VI.,  Chap.  II.,  Page  163. 

BIGHTS  OF  AMBASSADOBS. 


No.  1. 

"  An  Act  for  preserving  the  Privileges  of  Ambassadors^  and  other 
"  publick  Ministers  of  Foreign  Princes  and  States  (a). 

''  Whereas  several  turbulent  and  disorderly  persons  having  in  a 
"  most  outragious  manner  insulted  the  person  of  His  Excellency 
"  Andrew  Artemonowitz  Mattueof,  Anibissador  Extraordinary  of 
**  His  Czarish  Majesty^  Emperor  of  Great  Russia,  Her  Majestiee 
"  good  friend  and  ally,  by  arresting  Atw,  and  taking  him  by  violence 
'^  out  of  his  coach  in  the  publick  street,  and  detaining  him  in  custody 
"  for  several  hours,  in  contempt  of  the  protection  granted  by  Her 
"  Majesty^  contrary  to  the  law  of  nations,  and  in  prejudice  of  the 
"  rights  and  privileges  which  ambassadors  and  other  publick  mini- 
**  sters,  authorized  and  received  as  such,  have  at  all  times  been  thereby 
"  possessed  of,  and  ought  to  be  kept  sacred  and  inviolable ;  be  it 
"  therefore  declared  by  tlie  Queen's  most  excellent  Majesty,  by  and 
^*  with  the  advice  and  consent  of  the  lords  spiritual  and  temporal, 
*'  and  commons,  in  Parliament  assembled,  and  by  the  authority  of 
^^  the  same,  That  all  actions  and  suits,  writs,  and  processes  com- 
'*  menced,  sued,  or  prosecuted  against  the  said  ambassador,  by  any 
"  person  or  persons  whatsoever,  and  all  bail  bonds  given  by  the  said 
*^  ambassador,  or  any  other  person  or  persons  on  his  behalf,  and  all 
"  recognizances  of  bail  given  or  acknowledged  in  any  such  action  or 
**  suit,  and  all  proceedings  upon  or  by  pretext  or  colour  of  any  such 
'^  action  or  suit,  writ  or  process,  and  all  judgements  had  thereupon, 
<<  are  utterly  null  and  void,  and  shall  be  deemed  and  adjudged  to 
^'  be  utterly  null  and  void,  to  all  intents,  constructions,  and  purposes 
"  whatsoever. 

(a)  7  ^niM,  cap.  12. 
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"  II.  And  be  it  enacted  by  the  authority  aforesaid,  that  all  entries, 
''  proceedings,  and  records  against  the  said  ambassador,  or  his  bail, 
^'  shall  be  vacated  and  cancelled. 

"  III.  And  to  prevent  the  like  insolences  for  the  future,  be  it 
"  further  declared  by  the  authority  aforesaid,  that  all  writs  and  pro- 
**  cesses  that  shall  at  any  time  hereafter  be  sued  forth  or  prosecuted, 
''  whereby  the  person  of  any  ambassador,  or  other  publick  minister 
"  of  any  foreign  Prince  or  State,  authorized  and  received  as  such  by 
"  Her  Majesty,  her  heirs  or  successors,  or  the  domestick,  or  domestick 
"  servant  of  any  such  ambassador,  or  other  publick  minister,  may  be 
"  arrested  or  imprisoned,  or  his  or  their  goods  or  chattels  may  be 
'^  distrained,  seized,  or  attached,  shall  be  deemed  and  adjudged  to  be 
"  utterly  null  and  void  to  all  intents,  constructions,  and  purposes 
"  whatsoever. 

"  IV.  And  be  it  further  enacted  by  the  authority  aforesaid,  that 
'^  in  case  any  person  or  persons  shall  presume  to  sue  forth  or  pro- 
"  secute  any  such  writ  or  process,  such  person  and  persons,  and  all 
*'  attorneys  and  sollicitors  prosecuting  and  soUiciting  in  such  case, 
"  and  all  officers  executing  any  such  writ  or  process,  being  thereof 
'*  convicted,  by  the  confession  of  the  party,  or  by  the  oath  of  one  or 
"  more  credible  witness  or  witnesses,  before  the  Lord  Chancellor,  or 
"  Lord  Keeper  of  the  Great  Seal  of  Great  Britain,  the  Chief  Justice 
"  of  the  Court  of  Queen's  Bench,  the  Chief  Justice  of  the  Court  of 
'*  Common  Pleas  for  the  time  being,  or  any  two  of  them,  shall  be 
"  deemed  violaters  of  the  laws  of  nations,  and  disturbers  of  the 
"  publick  repose,  and  shall  suffer  such  pains,  penaltief^  and  corporal 
**  punishment,  as  the  said  Lord  Chancellor,  Lord  Keeper,  and  the 
**  said  Chief  Justices,  or  any  two  of  them,  shall  judge  fit  to  be  im- 
"  posed  and  inflicted. 

"  V.  Provided,  and  be  it  declared,  that  no  merchant  or  other 
"  trader  whatsoever,  within  the  description  of  any  of  the  statutes 
"  against  bankrupts,  who  hath  or  shall  put  himself  into  the  service 
*^  of  any  such  ambassador  or  publick  minister,  shall  have  or  take 
"  any  manner  of  benefit  by  this  Act. 

"  VI.  And  that  no  person  shall  be  proceeded  against  as  having 
"  arrested  the  servant  of  an  ambassador  or  publick  minister,  by 
"  virtue  of  this  Act,  unless  the  name  of  such  servant  be  first  regis- 
"  tred  in  the  office  of  one  of  the  principal  secretaries  of  state,  and 
"  by  such  secretary  transmitted  to  the  sheriffs  of  London  and 
"  Middlesex  for  the  time  being,  or  their  under  sheriffs  or  deputies, 
**  who  shall,  upon  the  receipt  thereof,  hang  up  the  same  in  some 
^^  publick  place  in  their  offices,  whereto  all  persons  may  resort,  and 
**  take  copies  thereof  without  fee  or  reward. 

"  VII.  And  be  it  further  enacted  by  the  authority  aforesaid,  that 
*''  this  Act  shall  be  taken  and  allowed  in  all  Courts  within  this  king- 
^*  dom  as  a  publick  Act ;  and  that  all  Judges  and  Justices  shall  take 
'^  notice  of  it  without  special  pleading ;  and  all  sheriffs,  bailiffs,  and 
*^  other  officers  and  ministers  of  justice,  concerned  in  the  execution 
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*  *  of  process,  are  hereby  required  to  have  regard  to  this  Act,  as  they 
"  will  answer  the  contrary  at  their  peril." 


No.  2. 

Memoir  of  the  French  Minister  (1772)  on  the  Privileges  of 

Ambassadors. 


« 


NO.   III. 


''  Memoirs  que  le  Ministre  de  France  fit  remettre  aux  Ambassadeurs 
et  Ministres  etrangers  residant  a  PariSf  en  Fevrier  1772  (6). 

^'  '  L'iMMUNiTi  des  ambassadeurs  et  autres  ministres  publics,  est 
"  fond6e  sur  deux  principes:  (1)  sur  la  dignitd  du  caracthrere- 
^^  presentatif  auqutl  ils  participent  plus  ou  moins;  (2)  stir  la  con- 
'^  vention  tacite  qui  resulte  de  ce  qu^en  admeitant  un  ministre 
"  Stranger,  on  reconnatt  les  droits  que  Vusage^  ou,  si  Von  vtut,  le 
**  droit  des  gens  lui  accords, 

'^  ^  Le  droit  de  representation  les  autorise  k  jouir,  dans  ime  mesure 
'^  d^termin^e,  des  prerogatives  de  leurs  mattres.  En  vertu  de  la 
^'  convention  tacite,  ou,  ce  qui  est  la  m^me  chose,  en  vertu  du 
^'  droit  des  gens,  ils  peuvent  exiger  qu*on  ne  fasse  rien  qui  les 
"  trouble  dans  leurs  fonctions  publiques. 

'^  *  L'exemption  de  la  juridiction  ordinaire,  qu'on  appelle  propre- 
*'  ment  immunite^  d^coule  naturellement  de  oe  double  principe. 
'^  Mais  Timmunite  n*est  point  illimitee ;  elle  ne  peut  sMtendre  qu'en 
'^  proportion  des  motifs  qui  lui  servent  de  base. 

"  *  II  resulte  de  li,  (1)  qy^un  ministre  public  ne  peut  en  jouir 
"  qu^autant  que  son  mattre  enjouirait  lui-mime; 

"  *  (2)  Qu^il  ne  peut  en  jouir  dans  le  cas  oH  la  convention  tacite 
^'  entre  les  deux  souverains  vient  a  cesser. 

^^  *  Pour  edaircir  ces  maximes  par  des  exemples  analogues  h. 
"  Tobjet  de  ces  observations,  on  remarquera : 

'^  ^  (1)  Qu'il  est  constant  qu'un  ministre  perd  son  immunity,  et 
^^  so  rend  sujet  k  la  juridiction  locale,  lorsqu'il  se  livre  k  des 
^*  manoeuvres  qui  peuvent  6tre  regard^es  comme  crime  d'Htat,  et 
*^  qui  troublent  la  s^curite  publique.  L'exemple  du  Prince  de 
^^  Cellamare  constate  ces  maximes  k  cet  ^gard. 

"  *  (2)  L'immunite  ne  peut  avoir  d'autre  effet  que  d'^carter  tout 
^*  ce  qui  pourrait  emp^cher  le  ministre  public  de  vaquer  k  ses 
"  fonctions. 

^^  ^  De  1^,  il  resulte  que  la  personne  seule  du  ministre  jouit  de 
^^  Timmunite,  et  que  ses  biens  pouvant  ^tre  attaqu^s  sans  interrom- 


(6)  De  MartenSf  Causes  CSUbres,  t.  ii.  p.  112. 
VOL.   IL  Q  Q 


694  APPENDIX  V. 

^'  pre  ses  foDctions,  tous  ceux  qu^un  ministre  poeskle  dans  le  pays 
'*  ou  11  est  accr^dit^,  sont  soumis  k  la  puiEsance  territoriale,  et 
"  c'est  par  une  suite  de  ce  principe,  qu'une  maison  ou  une  rente 
"  qu'un  ministre  Stranger  poss^derait  en  France,  seraient  snjettes 
'^  aux  m^mes  lois  que  les  autres  heritages ; 

^'  '  (3)  La  convention  tacite  sur  laquelle  rimmtmit^  se  fonde, 
^*  cesse  lorsque  le  ministre  se  soumet  formellement  a  I'autorit^ 
*'  locale,  en  contractant  par-devant  un  notaire,  c*e8t-&-dire  en  in- 
"  voquant  Tautorit^  civile  du  pays  qu'il  habite. 

"  *  Wicqttefort  qui,  de  tons  les  auteurs,  est  le  plus  z^U  pour  la 
"  defense  du  droit  des  ministres  publics,  et  qui  s'y  livrait  avec 
''  d'autant  plus  de  chaleiur  qu'il  d^fendait  sa  propre  cause,  convient 
"  de  ce  principe  et  avoue : 

"  *  Que  les  amhassadeurs  peuvent  etre  forces  de  remplir  les  cari' 
"  trais  quails  ont  passes  par-devant  notairej  et  qu^an  peut  satstr 
"  levrs  meubles  pour  prix  de  loyer  des  maisons,  dont  les  havx 
"  auraient  ete  passes  de  cette  maniere.     (T.  I.  p.  416.) 

"  *  (4)  L'immunit^  ^tant  fondle  sur  ime  convention,  et  tout  con- 
"  vention  6tant  r^ciproque,  le  ministre  public  perd  son  piivil^e, 
'^  lorsqu'il  en  abuse  centre  les  intentions  constantes  de  deux  sou- 


"  verains. 


'*  '  C'est  par  cette  raison  qu'un  ministre  public  ne  peut  pas  ae 
"  pr^valoir  de  son  privilege  pour  se  dispenser  de  payer  les  dettes 
"  qu'il  peut  avoir  contract^es  dans  les  pays  oh.  il  reside : 

"  *  (1)  Parce  que  I'intention  de  son  maitre  ne  peut  point  ^tre 
''  qu'il  viole  la  premiere  loi  de  la  justice  natureUe,  qui  est  ant^ 
"  rieure  aux  privil^es  du  droit  des  gens ; 

"  *  (2)  Parce  qu'aucun  souverain  ne  veut,  ni  ne  peut  vouloir  que 
'^  ces  prerogatives  toument  au  detriment  de  ses  sujets,  et  que 
"  le  caract^re  public  devienne  pour  eux  im  pi^ge  et  un  sujet  de 
"  mine; 

"  *  (3)  On  pourrait  saisir  les  biens  mobiliers  du  prince  m^me  que 
"  le  ministre  represente,  s'il  en  poss^ait  sous  notre  juridiction ; 
"  de  quel  droit  les  biens  du  ministre  seraicnt-ils  done  except^s  de 
"  cette  r^gle  ? 

"  *  (4)  L'immunite  du  ministre  public  consiste  essentiellement  a 
"  le  faire  consid^rer  comme  s'il  continuait  a  r^sider  dans  les  £tats 
"  de  son  maitre. 

"  *  Bien  n'emp^he  done  d'employer  vis- ^- vis  de  lui  les  moyens 
''  de  droit  dont  on  userait  s'il  se  trouvait  dans  le  lieu  de  son 
"  domicile  ordinaire. 

"  *  (5)  II  en  rdsulte  qu'on  peut  le  sommer  d'une  maniere  legale, 
"  de  patisfaire  k  ses  engagemens  et  de  payer  ses  dettes,  et 
"  Bynkershoek  decide  formellement,  p.  186,  que  ce  ri'est  pas  peu 
"  respecter  !a  maison  d'un  ambassadeur  que  d'y  envoyer  des 
"  officiers  de  justice^  pour  signtfier  ce  dont  il  est  besoin  de  donner 
"  connatssance  a  V ambassadeur. 
'^  ^  (6)  Le  privilege  des  ambassadeurs  ne  regarde  que  les  biens 
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^*  qu'ils  possMent  comme  ambassadeurs,   et  sans  lesquels  ils  ne 
"  pourraient  exercer  les  fonctions  de  leur  emploi. 

"  *  Bynkershoeky  p.  168  et  172,  et  Barbeyrac,  p.  173,  sont  de  cet 
'^  avis,  et  la  cour  de  Hollande  a  adopts  cette  base  dans  rajoume- 
"  ment  qu'elle  fit  signifier  en  1721  k  Tenvoy^  de  Holstein,  apres 
''  avoir  accorde  aaisie  de  tons  sea  hiens  et  effetSj  autres  que  meuhles 
''  et  equipages y  et  autres  choses  appartenantes  a  son  caractere  de 
"  ministre. — Ce  sont  les  termes  de  la  Cour  de  Hollande  du  21 
"  F^vrier  1721. 

''  '  Ces  considerations  justifient  suffisamment  lar^gle  qiLie8tre9ue 
**  dans  toutes  les  cours,  qu^un  ministre  public  ne  doit  point  partif 
'*  d*un  pays  sans  avoir  satisfait  ses  cr^anciers. 

''  '  Lorsqu'tm  ministre  manque  k  ce  devoir,  quelle  est  la  conduite 
'^  a  tenir  P  c'est  la  seule  question  essentielle  que  la  mati^re  puisse 
''  faire  naitre.  Elle  doit  se  decider  par  tm  usage  conforme  aux 
'^  difi<6rentes  maximes  qu'on  a  ^tablies  ci-dessus. 

"  *  On  ne  parlera  point  de  TAngleterre,  oil  Tesprit  de  la  l^gisla- 
^^  tion,  born^  k  ]a  lettre  de  la  loi,  n'admet  point  de  convention 
'*  tacite,  ni  de  pr6somption,  et  ou  le  danger  d'une  loi  positive  dans 
'^  une  mati^re  aussi  delicate,  a  jusqu'ici  empech^  de  fixer  legale- 
'*  nient  les  prerogatives  des  ministres  publics. 

*'  *  Dans  toutes  les  autres  cours,  la  jurisprudence  paratt  k  peu 
*^  pr^s  egale,  les  precedes  seuls  peuvent  difir^rer. 

"  *  A  Vienne,  le  mar^chalat  de  I'empire  s'arroge,  sur  tout  ce  qui 
*^  ne  tient  pas  k  la  personne  de  Tambassadeur  et  k[  ses  fonctions, 
"  une  juridiction  proprement  dite,  dans  ime  ^tendue  qu*on  a  quel- 
**  quefois  envisag^e  difficile  k  concilier  avec  les  maximes  gen^rale- 
"  ment  re9ues.  Ce  tribunal  veille  d'une  mani^re  particuli^re  sur 
^^  le  paiement  des  dettes  contiactees  par  les  ambassadeurs,  surtout 
"  au  moment  le  leur  depart. 

'^ '  On  en  a  vu  Texemple,  en  1764,  dans  la  personne  de  M.  le 
^^  C!omte  de  Czemicheff,  ambassadeur  de  Russie,  dont  les  elFets 
^^  furent  arr^t^s  jusqu'k  ce  que  le  Prince  de  Liechtenstein  se  fat 
'^  rendu  sa  caution. 

^'  '  En  Russie  un  ministre  public  est  assujetti  k  annoncer  son  d^* 
'^  part  par  trois  publications.  On  y  arr^ta  les  en&ns,  les  papiers 
^*  et  les  effets  de  M.  de  Bausset,  ambassadeur  de  France,  jusqu'^ 
'^  ce  que  le  roi  eut  fait  son  affaire  des  dettes  que  ce  ministre  avait 
"  contract^es. 

'^  ^  A  la  Hayey  le  conseil  de  Hollande  s'arroge  tme  juridiction 
*^  proprement  dite  dans  les  Etats  oil  les  int^r^ta  des  sujets  se  trou* 
"  vent  compromis. 

*<  <  En  1688  un  exploit  fut  signifi^  k  un  ambassadeur  d'Espagne 
'^  en  personne,  qui  en  porta  des  plaintes  {Bynkershoekf  p.  188) ; 
"  les  Etats  jug^rent  qu'elles  ^taient  fondles  en  ce  qu'il  n'aurait 
''  fallu  remettre  Texploit  qu'aux  gens  de  Tambassadeur. 

^*  *  A  Berlin^  en  1723,  le  Baron  de  Posse,  ministre  de  SuMe,  fiit 

Q  Q  2 
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"  arr6t4S  et  gard(^,  parce  qu'il  refusait  de  payer  un  sellier,  malgr^ 
"  les  avertissemens  r^iter^s  du  magistrat. 

"  *  A  Turin,  le  carrosse  d'un  ambassadeur  d^Espagne  fut  arrete 
"  sous  le  r^gne  d'EiiMANUEL.  La  cour  de  Turin  se  disculpa  k  la 
"  v^rit^  de  cette  violence;  mais  personne  ne  rdclama  contre  les 
"  procedures  qui  avaient  ^X^  faites  pour  condamner  Tambassadeur 
"  ^  payer  ses  dettes. 

"  *  Ces  exemples  paraissent  suffire  pour  etablir  en  principe  qu'un 
"  ministre  etranger  pent  ^tre  contraint  h,  payer  ses  dettes,  lis 
'*  constatent  mOme  Textension  qu'on  a  quelquefois  donn^  au  droit 
"  de  coaction. 

"  ^  On  a  soutenu  qu'il  suffisait  d'avertir  le  ministre  de  payer  ses 
'*  dettes  pour  justifier,  en  cas  de  refus,  les  voies  judiciaires  et  m^me 
''  la  saisie  des  effets. 

'*  '  GrotiuSy  liv.  ii.  chap.  18.  dit:  que  si  un  ambassadeur  a 
"  coniracte  des  defies  et  quHl  n^ait  point  d^immeubles  dans  le  pays^ 
"  il  faut  lui  dire  honnetement  de  payer ;  s*il  le  refusait,  on  s'adrca- 
**  serait  a  son  maitre,  apres  quoi  on  en  viendrait  aux  voies  que  ran 
"  prend  contre  les  dehiteurs  qui  sont  d^une  autre  juridiction. 

'^  ^  Or  ces  voies  sont  les  procedures  legales  qui  tombent  sur  les 
'*  biens  de  rambassadeur,  autres  que  ceux  qui  sont  immediatement 
"  n^cessaires  h  Texercice  de  ses  fonctions,  ainsi   qu'on  Ta  d^j^ 
"  observe. 

**  *  L'opinion  la  plus  moderee  est,  qu'il  convient  dans  tons  les 
*^  cas  de  s'abstenir,  autant  qu'il  est  possible,  de  donner  atteinte  k 
"  la  decence  qui  doit  environner  le  caract^re  public ;  mais  le 
"  souverain  est  autoris^  h  employer  Tesp^ce  de  coaction  qui  n'em- 
"  porte  aucun  trouble  dans  ses  fonctions,  et  qui  consiste  k  inter- 
"  dire  k  Tambassadeur  la  sortie  du  pays,  avant  qu'il  ait  satisfait  k 
"  ses  engagemens. 

"  *  C'est  dans  ce  sens  que  Bynkershoek  conseille  d'employer  con- 
*'  tre  les  ambassadeurs  des  actions  qui  em  portent  plus  une  defense 
"  qu'ime  ordre  de  faire  telle  ou  telle  chose.  Ce  n'est  alors  qu'une 
''  simple  defense,  et  personne  n'oserait  soutenir  qu*il  soit  illicite 
'^  de  se  defendre  contre  un  ambassadeur,  qui  ne  doit  pas  troubler 
'^  les  habitans  en  usant  de  violence  et  emportant  ce  qui  appartient 
"  k  autrui. 

"  *  Cette  maxim e  est  encore  plus  de  saison,  lorsque  des  circon- 
"  stances  particuli^res  et  aggravantes  chargent  le  ministre  du  re- 
"  proche  de  mauvaise  foi  et  de  manoeuvres  i  eprehensibles. 

*^  *  Lorsqu'il  viole  lui.m^me  ainsi  la  saint ete  de  son  caract^re  et 
"  la  securite  publique,  il  ne  peut  point  exiger  que  d'autres  le  re- 
"  spectent. 

"  '  Pour  appliquer  ces  maximes  au  cas  parti  culler  de  M.  le  Baron 

''  de  Wrech,  ministre  pienipotentiaire   du  Landgrave    de  HesBe- 

'^  Cassel,  il  suffit  de  rappeler  sa  conduite  depuis  son  arrivee  k  Paris, 

''  et  surtout  depuis  huit  mois. 

"  '  Les  voies  indecentes  qu'il  avait  adoptees  pour  se  procurer  de 
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^'  Targent  ayant  etc  supprimdes,  il  s'est  livre  k  toutes  Rortes  de 
"  manoeuvres,  que  les  m^nagemens  qu'on  a  pour  son  caractere 
'^  cmp6chent  de  caractdriser. 

"  *  On  se  contentera  de  remarquer,  que  tout  conduit  k  pcnser  que 
"  ce  ministre  a  forme  le  dessein  de  frustrer  ses  creanciers  en 
"  Bortant  du  royaume ;  et  cette  circonstance  suffit  pour  autoriser 
"  h  prendre  contre  lui  les  memes  mesures  qu'on  prendrait,  s'il  ^tait 
"  effect! vement  sorti  du  royaume,  apres  avoir  depose  son  caractere 
"  par  la  remise  de  ses  lettres  de  rappel. 

"  *  Le  minist6re  des  affaires  dtrangeres  Fa  fait  exhorter  par  le 
^'  magistrat  chargd  do  la  police,  et  Ta  exhort^  lui-meme,  k  faire 
**  honneur  a  ses  engagemens. 

"  *  Des  lors  les  poursuites  qu'on  pouvait  faire  contre  lui  deve- 
'^  naient  legitimes,  pourvu  qu*elles  ne  passasscnt  pas  les  homes 
"  indiqudes  plus  haut. 

."  '  Le  Marquis  de  Bezons  se  trouvait  meme  dans  un  cas  plus 
"  particulier ;  le  Baron  de  Wrech  avait  contracted  avec  lui  par  ecrit ; 
"  il  avait  promis  de  fournir  caution  bourgeoise  pour  Texecution  du 
"  bail  de  la  maison.  Le  Baron  de  Wrech  avait  done  contract^ 
"  Tengagement  d'assujettir  indirectement  cette  execution  k  la  juri- 
^*  diction  territcriale  dans  la  personne  de  sa  caution.  II  est  vrai 
"  qu'il  n'a  pas  juge  k  propos  de  remplir  cette  obligation;  mais 
"  comme  il  est  assurdment  le  garant  de  son  propre  fait,  le  Marquis 
*^  de  Bezons  pouvait,  selon  les  regies  de  Tequit^  et  du  bon  sens, 
"  s'cn  prendre  k  lui-meme ;  et  il  ne  peut-etro  admis  a  se  faire  un 
"  titro  do  la  mauvaise  foi  meme  qui  caracterise  le  refus  d'executcr 
"  ct'ttc  clause  de  la  convention. 

"  *  C'est  d*apr^s  ces  considerations  que,  sur  les  plaintes  multi- 
**  plidcs  des  cre^anciers  du  Baron  de  Wrech,  le  ministre  des  affaires 
"  etrang^res  crut  devoir  suspendre  Texp^dition  du  pa^port  que  ce 
"  ministre  dcmanda  pour  sortir  du  royaume,  en  all6guant  des 
'^  ordres  du  Landgrave  son  maitre,  jusqu'^  ce  que  les  intentions  do 
^^  ce  prince  fussent  connues  par  le  canal  du  ministre  qui  reside  de 
"  la  part  du  roi  aupres  de  lui. 

"  *  II  permit  en  meme  temps  au  Marquis  de  Bezons  de  faire 
'^  valoir  ses  droits  par  les  voies  legates,  et  il  en  prdvint  le  Baron  dc 
"  Wrech. 

"  *  Co  ministre  s*6tant  neanmoins  plaint  qu'on  s'etait  pr6valu  de 
"  cette  permission  pour  forcer  sa  porte,  pour  lui  signifier  Texploit 
*'  de  la  vente  de  ses  mcubles,  et  tout  acte  de  violence  devant  6tre 
"  banni  des  precedes  en  pareil  cas,  on  n'a  pu  s'empocher  de  blAmer 
"  cot  exec?,  et  on  a  cru  devoir  suspendre  toute  poursuite  ultdrieure. 
''  Mais,  afiti  de  concilier  la  protection  que  le  roi  doit  k  ses  8ujet*<, 
"  avec  lep  ogards  dus  au  caractere  public,  et  afin  de  remplir  tous 
"  les  precedes  que  les  regies  du  droit  des  gens  peuvent  dieter,  le 
**  iiiinistere  des  affaires  dtrangeres  vient  de  d6fcrer  au  Landgrave 
'^  lui-meme  la  conduite  de  son  ministre. 

*^  ^  Ce  prince  pourra  d'autant  moins  trouvcr  a  redire  k  la  conduite 
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<*  qui  a  ^t^  tenue  ayec  son  miniBtre,  qu'tm  £ut  r^ent  a  mis  en  ^vi- 
'*  dence  le  sentiment  qu^il  avait  lui-meme  sur  Fimmunit^.  H  fit 
'^  en  efiet  empnsonner,  il  y  a  qnatre  on  cinq  ans,  le  Comte  de 
*'  Wartensleben,  ministre  de  HoUande,  pour  le  forcer  de  rendre 
'<  compte  d^une  fondation  dont  il  ^tait  Tex^cuteur.  L'entreprise 
'<  sur  la  personne  d'une  ministre  public  fut  k  la  v^rit^  condamn^  ; 
«  mais  les  £tat8  g^n^raux  ne  contest^rent  pas  la  juridiction  du 
"  Landgrave ;  et,  dans  le  cas  ou  se  trouve  le  Baron  de  Wrech,  les 
*'  principes  que  ce  prince  a  soutenus,  ne  lui  permettront  pas  de 
''  soustraire  son  ministre  aux  mesures  capables  d^assurer  les  droits 
"  des  sujets  du  roi,  ni  de  les  priver  du  seul  gage  qu'ils  aient  de 
''  Tex^cution  de  leurs  conventions  avec  luL' 

"  La  ^  Grazette  de  France '  ajant  public  ce  m^moire  dans  une  de  ses 
**  feuilles,  le  Baron  de  Wrech  en  porta  plainte  au  Due  d'Aiguillon  ; 
*^  qui  toutefois  se  contenta  de  lui  faire  la  r^ponse  suivante. 

"  NO.   IV. 

''  Lettre  du  Due  d^Aiguillon  au  Baron  de  Wrech^  ministre  de  Hesse- 
Oassel  a  la  cour  de  France  ;  du  23  Janvier  1772. 

« <  Je  ne  perds  pas  un  moment,  Monsieur,  pour  r^pondre  k  la 
"  lettre  que  vous  m'avez  fait  Thonneur  de  m'ecrire  le  22  de  ce  mois. 

"  *  C'est  avec  une  peine  bien  vive  que  j'apprends  que  Ton  a  in- 
'<  s^r^  dans  la  gazette  de  .  .  ,  \m  ^crit  relatif  k  votre  position 
"  et  qui  vous  soit  injurieux.  Je  m'empresse,  Monsieur,  de  vous 
"  declarer  que  je  d^voue  tout  ce  qu'on  peut  avoir  publi^  sur  cette 
''  affaire,  qui  par  sa  nature  et  par  les  mesures  que  le  roi  a  jug6  k 
''  propos  de  prendre  doit  6tre  tenue  secrete.  Je  ne  puis  done  qu'ap- 
"  plaudir  au  parti  que  vous  avez  pris  de  demander  justice  centre 
"  la  publicity  donn^e  k  cette  affaire,  et  vous  prier  d'agr^er  Tassu- 
''  ranee  de  ma  haute  consideration. 

"  *  Versailles,  le  23  F^vrier  1772. 

"  *  Le  Due  d'Aiguillon.' 

"  Ce  ne  fut  que  lorsque  le  Landgrave  de  Hcsse-Cassel  eut  fait 
'^  son  afiaire  des  engagemens  pris  par  le  Baron  de  Wrech,  quo 
"  celui-ci  obtint  ses  passeports,  et  put  quitter  Paris." 


No.  3. 

LAW  OF   UNITED  STATES  OF   NORTH   AMERICA    (c). 

''  §  1525.  Under  the  confederation,  an  exclusive  power  was  given 
''  to  Congress  of  ^  sending  and  receiving  ambassadors.'     The  term 

(c)  Story  on  the  Constitution  of  the  United  States  (Amer.  2nd  Edit. ), 
vot  11.  pp.  356  et  seq. 
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"  '  ambassador/  strictly  construed,  (as  would  seem  to  be  required 
^'  by  the  second  article  of  that  instrument,)  comprehends  the 
"  highest  grade  only  of  public  ministers ;  and  excludes  those  grades 
"  which  the  United  States  would  be  most  likely  to  prefer  whenever 
''  foreign  embassies  may  be  necessary.  But  under  no  latitude 
''  of  construction  could  the  term  '  ambassadors '  comprehend 
"  consuls.  Yet  it  was  found  necessary  by  Congress  to  employ  the 
*'  inferior  grades  of  ministers,  and  to  send  and  receive  consuls. 
*'  It  is  true,  that  the  mutual  appointment  of  consuls  might  have 
"  been  provided  for  by  treaty ;  and  where  no  treaty  existed,  Con- 
"  gress  might  perhaps  have  had  the  authority  under  the  ninth 
"  article  of  the  confederation,  which  conferred  a  general  authority 
"  to  appoint  officers  for  managing  the  general  affiiirs  of  the  United 
''  States.  But  the  admission  of  foreign  consuls  into  the  United 
"  States,  when  not  stipulated  for  by  treaty,  was  nowhere  provided 
"  for.  The  whole  subject  was  full  of  embarrassment  and  constitu- 
''  tional  doubts ;  and  the  provision  in  the  Constitution,  extending 
''  the  appointment  to  other  public  ministers  and  consuls,  as  well 
'^  as  to  ambassadors,  is  a  decided  improvement  upon  the  Confedera- 
"  tion. 

"  §  1560.  The ^ next  section  of  the  second  article  is:  'He  (the 
''  President)  shall  from  time  to  time  give  to  the  Congress  informa- 
''  tion  of  the  state  of  the  Union,  and  recommend  to  their  considera- 
"  tion  such  measures  as  he  shall  judge  necessary  and  expedient. 
'*  He  may,  on  extraordinary  occasions,  convene  both  houses,  or 
*'  either  of  them ;  and,  in  case  of  a  disagreement  between  them, 
'*  with  respect  to  the  time  of  adjournment,  he  may  adjourn  them 
''  to  such  time  as  he  shall  think  proper.  He  shall  receive  ambas- 
^'  sadors  and  other  public  ministers.  He  shall  take  care  that  the 
^'  laws  be  faithfully  executed  ;  and  shall  commission  all  the  officers 
"  of  the  United  States.' 

"  §  1565.  The  next  power  is  to  receive  ambassadors  and  other 
"  public  ministers.  This  has  been  already  incidentally  touched. 
'*  A  similar  power  existed  under  the  Confederation  ;  but  it  was 
*'  confined  to  receiving  '  ambassadors,'  which  word,  in  a  strict 
^'  sense,  (as  has  been  already  stated,)  comprehends  the  highest 
''  grade  only  of  ministers,  and  not  those  of  an  inferior  character. 
"  The  policy  of  the  United  States  would  ordinarily  prefer  the 
"  employment  of  the  inferior  grades ;  and  therefore  the  description 
^*  is  properly  enlarged,  so  as  to  include  all  classes  of  ministers.  Why 
^*  the  receiving  of  consuls  was  not  also  expressly  mentioned,  as  the 
^^  appointment  of  them  is  in  the  preceding  clause,  is  not  easily  to 
'*  be  accounted  for,  especially  as  the  defect  of  the  Confederation 
**  on  this  head  was  fully  understood.  The  power,  however,  may 
''  be  fairly  inferred  from  other  parts  of  the  Constitution ;  and  indeed 
*'  seems  a  general  incident  to  the  executive  authority.  It  has  con- 
'*  stantly  been  exercised  without  objection ;  and  foreign  consuls 
'^  have  never  been  allowed  to  discharge  any  functions  of   office 
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"  until  they  have  received  the  exequatur  of  the  President.  ConsnlR, 
''  indeed,  are  not  diplomatic  functionaries,  or  political  representatives, 
"  of  a  foreign  nation ;  but  are  treated  in  the  character  of  mere  com* 
"  mercial  agents. 

''  §  1568.  As  incidents  to  the  power  to  receive  ambassadors  and 
''  foreign  ministers,  the  President  is  understood  to  possess  the  power 
''  to  refuse  them,^  and  to  dismiss  those  who,  having  been  received, 
"  become  obnoxious  to  censure,  or  unfit  to  be  allowed  the  privil^e, 
"  by  their  improper  conduct,  or  by  political  events.  While,  however, 
''  they  are  permitted  to  remain  as  public  functionaries,  they  are 
"  entitled  to  all  the  immunities  and  rights  which  the  Law  of  Nations 
"  has  provided  at  once  for  their  dignity,  their  independence,  and 
"  their  inviolability. 

"  §  1569.  There  are  other  incidental  powers  belonging  to  the 
'^  executive  department,  which  are  necessarily  implied  from  the 
**  nature  of  the  fimctions  which  are  confided  to  it.  Amongst  these 
"  must  necessarily  be  included  the  power  to  perform  them  without 
"  any  obstruction  or  impediment  whatsoever.  The  President  can- 
"  not,  therefore,  be  liable  to  arrest,  imprisonment,  or  detention, 
'^  while  he  is  in  the  discharge  of  the  duties  of  his  ofiice ;  and  for 
''  this  purpose  his  person  must  be  deemed,  in  civil  cases  at  least, 
'*  to  possess  an  official  inviolability.  In  the  exercise  of  his  political 
"  powers  he  is  to  use  his  own  discretion,  and  is  accountable  only 
"  to  his  country  and  to  his  own  conscience.  His  decision  in  rela- 
^^  tion  to  these  powers  is  subject  to  no  control,  and  his  discretion, 
'^  when  exercised,  is  conclusive.  But  he  has  no  authority  to  con- 
"  trol  other  officers  of  the  Government  in  relation  to  the  duties 
^'  imposed  upon  them  by  law,  in  cases  not  touching  his  political 
"  powers. 

"  §  1658.  The  next  clause  extends  the  judicial  power  *  to  all 
"  cases  affecting  ambassadors,  other  public  ministers,  and  consuls.' 
"  The  propriety  of  this  delegation  of  power  to  the  national  judiciary 
**  will  scarcely  be  questioned  by  any  persons,  who  have  duly  re- 
"  fiected  upon  the  subject.  There  are  various  grades  of  public 
**  ministers,  from  ambassadors  (which  is  the  highest  grade)  down 
"  to  common  resident  ministers,  whose  rank,  and  diplomatic  pre- 
"  cedence,  and  authority,  are  well  kno^vn,  and  well  ascertained  in 
'*  the  law  and  usages  of  nations.  But  whatever  may  be  their 
"  relative  rank  and  grade,  public  ministers  of  every  class  arc  the 
"  immediate  representatives  of  their  sovereigns.  As  such  representa- 
"  tives,  they  owe  no  subjection  to  any  laws,  but  those  of  their  own 
"  coimtry,  any  more  than  their  Sovereign ;  and  their  actions  are 
"  not  generally  deemed  subject  to  the  control  of  the  private  law  of 
"  that  State,  wherein  they  are  appointed  to  reside.  He  that  is 
"  subject  to  the  coercion  of  laws  is  necessarily  dependent  on  that 
"  Power  by  whom  those  laws  were  made.  But  public  ministers 
"  ought,  in  order  to  perform  their  duties  to  their  own  Sovereign, 
"  to  be  independent  of  every  Power,  except  that  by  which  they  are 
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'*  sent ;  and,  of  consequence,  ought  not  to  be  subject  to  the  mere 
'^  municipal  law  of  that  nation  wherein  they  are  to  exercise  their 
"  fimctions.  The  rights,  the  powers,  the  duties,  and  the  privileges 
"  of  public  ministers  are,  therefore,  to  be  determined,  not  by  any 
"  mimicipal  constitutions,  but  by  the  law  of  nature  and  nations,  which 
"  is  equally  obligatory  upon  all  Sovereigns  and  all  States.  What 
"  these  rights,  powers,  duties,  and  privileges  are,  are  inquiries  pro- 
'*  perly  belonging  to  a  treatise  on  the  Law  of  Nations,  and  need  not 
"  be  discussed  here.  But  it  is  obvious,  that  every  question,  in 
"  which  these  rights,  powers,  duties,  and  privileges  are  involved,  is 
"  so  intimately  connected  with  the  public  peace,  and  policy,  and 
'*  diplomacy  of  the  nation,  and  touches  the  dignity  and  interest  oi' 
"  the  Sovereigns  of  the  ministers  concerned  so  deeply,  that  it  would 
**  be  unsafe  that  they  should  be  submitted  to  any  other  than  the 
'*  highest  judicature  of  the  nation. 

*'  §  1659.  It  is  most  fit  that  this  judicature  should,  in  the  first 
'^  instance,  have  original  jurisdiction  of  such  cases,  so  that,  if  it 
"  should  not  be  exclusive,  it  might  at  least  be  directly  resorted  to, 
**  when  the  delays  of  a  procrastinated  controversy  in  inferior  tri- 
"  bunals  might  endanger  the  repose  or  the  interests  of  the  Govern- 
''  ment.  It  is  well  known  that  an  arrest  of  the  Russian  Ambassador 
"  in  a  civil  suit  in  England,  in  the  reign  of  Queen  Anne,  was  well 
''nigh  bringing  the  two  countries  into  open  hostilities;  and  was 
"  atoned  for  only  by  measures  which  have  been  deemed,  by  her 
"  own  writers,  humiliating.  On  that  occasion,  an  Act  of  Parliament 
"  was  passed,  which  made  it  highly  penal  to  arrest  any  ambassador, 
"  or  his  domestic  servants,  or  to  seize  or  distrain  his  goods;  and 
''  this  Act,  elegantly  engrossed  and  illuminated,  accompanied  by 
''  a  letter  from  the  Queen,  was  sent  by  an  ambassador  extra- 
'*  ordinary,  to  propitiate  the  offended  Czar.  And  a  statute  to  the 
''  like  effect  exists  in  the  criminal  code  established  by  the  first 
"  Congress,  under  the  Constitution  of  the  United  States. 

''  §  1660.  Consuls,  indeed,  have  not  in  strictness  a  diplomatic 
'^  character.  They  are  deemed  as  mere  commercial  agents ;  and 
"  therefore  partake  of  the  ordinary  character  of  such  agents ;  and 
"  are  subject  to  the  municipal  laws  of  the  countries  where  they 
''  reside.  Yet,  as  they  are  the  public  agents  of  the  nation  to 
"  which  they  belong,  and  are  oflen  entrusted  with  the  performance 
"  of  very  delicate  functions  of  State,  and  as  they  might  be  greatly 
'^  embarrassed  by  being  subject  to  the  ordinary  jurisdiction  o£ 
"  inferior  tribunals,  state  and  national,  it  was  thought  highly  ex- 
"  pedient  to  extend  the  original  jurisdiction  of  the  Supreme  Court 
"  to  them  also.  The  propriety  of  vesting  jurisdiction,  in  such 
**  cases,  in  some  of  the  national  Courts  seems  hardly  to  have  beeu 
"  questioned  by  the  most  zealous  opponents  of  the  Constitution. 
''  And  in  cases  against  ambassadors,  and  other  foreign  ministers, 
"  and  consuls,  the  jurisdiction  has  been  deemed  exclusive. 
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*'  §  1661.  It  has  been  made  a  question  whether  this  clause,  extend- 
'<  ing  jurisdiction  to  all  cases  affecting  ambassadors,  ministers,  and 
«  consuls,  includes  cases  of  indictments  found  against  persons  for 
'*  offering  violence  to  them,  contraiy  to  the  statute  of  the  United 
'^  States  punishing  such  offence.  And  it  has  been  held  that  it 
"  does  not.  Such  indictments  are  mere  public  prosecutions,  to 
''  which  the  United  States  and  the  offender  only  are  parties ;  and 
"  which  are  conducted  by  the  United  States  for  the  purpose  of 
"  vindicating  their  own  laws  and  the  Law  of  Nations.  They  are 
"  strictly,  therefore,  cases  affecting  the  United  States ;  and  the 
''  minister  himself,  who  has  been  injured  by  the  offence,  has  no 
''  concern  in  the  event  of  the  prosecution,  or  the  costs  attending 
'^  it  Indeed,  it  seems  difficult  to  conceive  how  there  can  be  a 
"  case  affecting  an  ambassador,  in  the  sense  of  the  Constitution, 
^'  unless  he  is  a  party  to  the  suit  on  record,  or  is  directly  affected 
''  and  bound  by  the  judgment. 

''  §  1662.  The  language  of  the  Constitution  is,  perhaps,  broad 
''  enough  to  cover  cases  where  he  is  not  a  party,  but  may  yet  be 
'^  affected  in  interest.  This  peculiarity  in  the  language  has  been 
''  taken  notice  of  in  a  recent  case,  by  the  Supreme  Court.  '  '  If  a 
'^  suit  be  brought  against  a  foreign  minister  *  (said  Mr.  Chief 
'^  Justice  Marshall,  in  delivering  the  opinion  of  the  Court),  '  the 
'*  Supreme  Court  alone  has  original  jurisdiction  ;  and  this  is  shown 
''  on  the  record.  But,  suppose  a  suit  be  brought  which  affects 
''  the  interest  of  a  foreign  minister,  or  by  which  the  person  of  his 
<<  secretary,  or  of  his  servant,  is  arrested.  The  minister  docs  not, 
'^  by  the  mere  arrest  of  his  secretary,  or  his  servant,  become  a 
'^  party  to  this  suit;  but  the  actual  defendant  pleads  to  the  juris- 
'*  diction  of  the  Court,  and  asserts  his  privilege.  If  the  suit  affects 
'^  a  foreign  minister,  it  must  be  dismissed ;  not  because  he  is  a 
''party  to  it,  but  because  it  affects  him.  The  language  of  the 
"  Constitution  in  the  two  cases  is  different.  This  Court  can  take 
"  cognizance  of  all  cases  *  affecting '  foreign  ministers ;  and,  there- 
"  fore,  jurisdiction  does  not  depend  on  the  party  named  in  the 
'*  record.  But  this  language  clianges  when  the  enumeration  pro- 
"  ceeds  to  States.  Why  this  change  ?  The  answer  is  obvious.  In 
''  the  case  of  foreign  ministers,  it  was  intended,  for  reasons  which 
'^  all  comprehend,  to  give  national  Courts  jurisdiction  over  all 
"  cases  by  which  they  were  in  any  way  affected.  In  the  case 
"  of  States,  whose  immediate  or  remote  interests  were  mixed  up 
'^  with  a  multitude  of  cases,  and  who  might  be  affected  in  an  almost 
"  infinite  variety  of  ways,  it  was  intended  to  give  jurisdiction  in 
"  those  cases  only  to  which  they  were  actual  parties.'  " 
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No.  4. 

DECISIONS   IN   THE   FRENCH   COURTS. 

Immunity  of  Diplomatic  Agent, 

Tribunal  Civil  de  la  Seine  (P*  Chamhre), 

(Pr^sidence  de  M.  Barbou,) 

Audience  du  1  Decembre. 

DBOIT   INTERNATIONAL.— CONSUL   £tRANGER. — INVIOLABILITY 

DES  AGENS  DIPLOMATIQUES    {d). 

Les  relations  infemationales  ne  peuvent  ^re  entraveea  dam  un  interet 

prive, 
Le  decret  du  IS  ventose  an  II,  qui  consacre  Vinvioldbilite  des  agens 
diploniatiques,  s'applique  a  tons  lea  agens  diplomatiques  sans  dis^ 
tinction,  alors  mime  qu*il  s*agit  d*un  agent  diplomatique  nan  ac- 
credits en  France,  et  qui  traverse  le  territoire  pour  se  rendre  a  son 
posts. 
"  Un  ddcret  du  13  ventose  an  II  garantit  en  principe  rinviolabi- 
*^  \M   des  agens  diplomatiqaes  sans  distinction.      Cependant  M. 
*^  Begley,  consul  des  Etats-Unis  pr^s  le  gouvemement  Sarde,  k  la 
'^  rdsidence  de  G6nes,  a  M  arrets  derni^rement  k  Paris  au  moment 
"  OU)  traversant  cette  ville,  il  se  rendait  k  son  poste,  et  il  a  6t6  in- 
"  carc6re  dans  la  maison  pour  dettes  en  vertu  d'une  ordonnance 
"  rendue  sur  la  requete  de  M.  Piedana,  cr^ancier  de  M.   Begloy, 
"  aux  termes  d'un  jugement  emportant  contrainte  par  corps,   et 
'^  rendu  par  un   tribunal   des  Etats-Unis.     M.  Beglej  demandait 
"  aujourd'hui   sa  mise  en  liberty  en  se  pr^valant  de  sa  qualite 
"  d'agent  diplomatique. 

"  M®  Dubrena,  avocat  de  M.  Beglej,  a  pr^tendu,  en  invoquant 
''  la  loi  du  13  ventose  an  U,  que  la  qualit^  d*agent  diplomatique 
'^  qui  appartient  k  M.  Beglej  aurait  dCl  le  mettre  k  I'abri  d*une 
''  arrestation,  car  cette  quality,  inseparable  de  la  personne,  la  suit 
"  dans  tous  les  lieux  ou  elle  reside,  et  mSme  dans  le  pays  ou  Tagent 
"  n'est  pas  accredit^  et  ou  il  n*exerce  pas  ses  fonctions.  L*avocat 
*^  6tablis8ait  la  qualit6  d^agent  diplomatique  de  M.  Begley  en  lisant 
'^  une  lettre  de  M.  le  ministre  des  a&ires  ^trang^res  adress^e  k  M. 
*'  le  procureur  du  Roi,  et  dans  laquelle,  protestant  contre  Tarresta- 
*'  tion  et  I'incarc^ration  de  M.  Begley,  il  reconnatt  k  M.  Begley  la 
''  quality  de  consul  des  Etat^-Unis  k  Genes. 

"  M®  Baroche,  au  nom  de  M.  Piedana,  crdancier  incarc^rateur, 

(df)  OateUe  des  TrUnmaux,  2  Ddoembre,  1840.    Nom^ro  4766. 
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a  sontenn  que  le  decret  da  13  mrose  sn  11  ne  ponrmit  s'appliquer 

qn'anx  ageos  di|^ofziadques  accrediies  ea  France^  et  non  aux 

agens  sauis  caractere  offidel  qui  pearent  trareraer  le  tenitoire. 

II  a  souteQH,  en  second  lien^  qa'un  consul,  comme  M.  Begley 

pretend  Fetre,  ne  sanrait  ecre  considere  comme  nn  agent  diplo- 

madqne  inriolable  aux  termes  da  dtk:ret  de  nirose  an  IL  II 
"  ajoatait  qne  le  paseport  delirre  a  M.  Beglej  ne  lui  accordait 
**"  d'antrc  titre  qae  celoi  de  citoven  des  Etats-U nis. 

^  Le  Tribunal,  snr  les  conclusions  conformes  de  M.  FaYocat  da 
''  Roi,  Gouin,  a  prononce  en  ces  termes : — 

"^  *■  Attenda  que  les  relations  intemationales  ne  sauraient  etre  en- 
^'  trayees  dans  un  ioteret  ^re ; 

"  '  Attenda  que  sous  la  denomination  generate  d*agcns  diploma- 
*'  tiques  se  trouTent  compris  tons  les  agens  ajant  caractere  officiel 
*'  emane  d'un  souverain  etranger  pour  serrir  d*intermediaire  dans 
"  les  relations  de  nation  a  nation ; 

'*  *■  Attendu  que  Begley,  en  reproduisant  une  lettre  da  minist^tre 
'^  des  affaires  etrangeres  de  France,  qui  lui  reconnait  la  qualite  de 
'*  consul  des  Etats-Unis  a  Genes  et  de  porteur  de  depeches  diplo- 
"  matiques,  justifie  suffisamment  de  sa  qualite  d'agent  diploma- 
"  tique; 

''  '  En  ce  qui  touche  la  demande  afin  d'execution  prorisoire  du 
''  present  jugement ; 

**  '  Attendu  que  Fexccution  provisoire  doit  etre  fondee  par  un 
"  titre ; 

"  *  Attendu  que  B^Iej,  en  justi6ant  de  sa  qualite  d^agent  diplo- 
''  matique  qui  seule  doit  £iire  ordonner  sa  mise  en  liberte,  justifie 
*'  du  seul  titre  qui  puisse  etre  exigc  en  pareille  mati^re : 

"  *  Ordonne  la  mise  en  liberte  de  B^lej,  et  Fexecution  provisoire 
"  du  jugement  sur  minute  et  arant  Fenregistrement.'  '* 


Wife  of  Ambassador. 

Cour  Roy  ale  de  Paris  {III'^  Chambre), 

(Presidence  de  M.  Simonneau.) 

Audience  du  21  Aaut, 

A3IBASSADKICE. — niMDNIlis  DE  L*AMBASSADEUR. — ^ACTION   PERSONNELLE. 
INCOMPETENCE   DES   TRIBUNAUX   FRAN^AIS   («). 

1°  La  femme  d'un  ambassadeur  jouit-elle  des  immunites  atfache'es  a 

la  personne  de  Pambassadeur  et  a  Photel  de  Vambassade?     (Oui.) 
2°  Les  personnes  qui  joi/issent  de  ces  imnmnifes  peuvent-elles  y  re- 

noncer,  et  peut-on  exciper  contre  elles  d'actes  qui  impliqueraient 

cette  renonciation  ?     (Non.) 

*'  Que  la  femme  d'un  ambassadeur  jouisse  des  immunites  at- 

(c)  QauUe  des  Tribunaua:,  22  Aofit,  1841.    Num^ro  4982. 
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"  tachees  b.  la  personne  de  son  mari,  c'est  ce  qui  ne  peut-etre  dou- 
*^  teux,  car  les  immunites  couvrant  toutes  les  personnes  de  la  suite 
^*'  de  Tambassadeur  et  qui  babitent  Thotel  de  Tambassade,  k  plus 
^^  forte  raison  doivent-ellcs  prot^ger  la  femme  et  les  enfans  de 
'^  celui-ci.  Mnis  ce  qui  faisait  difficult^  dans  Tesp^ce,  c'^tait  d'une 
'^  part,  que  la  Baronne  de  Pappenheim  n'habiterait  pas  Thotel  de 
*^  Tambassade,  circonstance  que  le  Tribunal  de  commerce  avait 
"  consider ^  comme  ^tablie  et  qu'il  avait  vis^e  dans  son  jugement ; 
**  et,  d'autre  part,  que  la  Baronne  de  Pappenheim  avait  form^  op- 
"  position  au  jugement  qui  Tavait  condamn^e  au  paiement  des 
^^  trait^s  ct  avait  elle-meme  cit^  son  adversaire  devant  le  Tribunal, 
"  d'ou  Ton  tirait  centre  elle  la  consequence  qu'elle  en  avait  r€connu 
"  la  competence. 

"  Mais  sur  le  premier  point,  le  fait  de  lliabitation  s^par^e  de  la 
'^  Baronne  de  Pappenheim  f  (it-  il  justifi^,  ne  le  privait  pas  du  droit 
"  de  tirer  les  consequences  rdsultant  de  son  domicile  de  droit  k 
^^  rii6tel  de  Tambassade,  la  femme  ne  pouvant  avoir  d'autre  do- 
"  mici)e  que  celui  de  son  mari. 

**  Sur  le  second  point,  la  citation  par  elle  donn^e  devant  le  Tri- 
"  bunal  de  Commerce  pour  voir  statuer  sur  I'opposition  par  elle 
^^  formee  au  jugement  au  fond,  dtait  d^autant  moins  une  reconnais- 
"  sance  de  la  competence  du  Tribunal,  qu'en  meme  temps  appel 
"  etait  interjete  par  elle  du  jugement  sur  la  competence. 

"  La  Cour  a  prononce  en  ces  termes : — 

"  *  La  Cour, 

"  *  Considerant  que  le  Baron  de  Pappenheim  est  ministre  du 
"  Grand-Due  de  Hesse-Darmstadt,  residant  en  France ;  qvCk  ce  titre 
'^  il  jouit  des  immunites  accordees  par  -le  droit  international  aux 
"  ministres  des  Puissances  etrangeres ;  que  la  Baronne  de  Pappen- 
^^  heim,  sa  femme,  jouit  des  memes  immunites ;  que  ces  immunites 
"  sont  d'ordre  public ;  que  ceux  qui  en  jouissent  comme  represen- 
"  tant  leur  gouvemement  ne  peuvent  y  renoncer,  et  qu'on  ne  peut 
*^  cxciper  centre  eux  d'aucun  acte  par  Icquel  ils  auraient  consenti 
"  a  s'en  depouiller ; 

"  *  Qu'ainsi  le  Tribunal  de  Commerce  etait  incompetent  pour  con- 
^^  nattre  d'une  action  personnelle  dirigee  centre  la  Baronne  de 
"  Pappenheim ;  quo  cette  incompetence  etant  d*ordre  public,  elle 
'^  peut  etre  propesee  en  tout  etat  de  cause,  et  ne  saurait  ^tre  cou- 
"  verte  par  le  consentement  que  Tappelante  aurait  denne  k  plaider 
"  devant  le  Tribunal ; 

"  *  Annulle  le  jugement  comme  incompetemment  rendu.* 

"  (Plaidans :  M®»  Devesvres,  pour  la  Baronne  de  Pappenheim, 
"  appelante,  et  Maud'heux  pour  Tircin,  int. — Conclusions  con- 
'^  formes  de  M.  Berville,  premier  avocat  general.)" 
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APPENDIX  VI.— Part  VIL,  Chap.  IV.,  Page  327. 

CONSULS. — DECISIONS  IN  THE  FRENCH   COURTS. 


Tribunal  Civil  de  la  Seine  (/F"**  Chamhre). 
(Pr^sidence  de  M.  Perrot  de  Ch^elles.) 

Audience  du  4  AoHu 

CONSUL   £tRANOER — ARRESTATION  PROVISOIRE. — SAISIE  CON- 
SERVATOIRE (a). 

*'  M.  LE  CoMTE  D'Abaunza,  Marquis  de  Fuente  Hermosa,  Consul 
"  de  rUruguay,  habite,  depuis  plusieurs  ann^s,  la  France  en  cette 
''  quality,  et  s'y  est  mari^. 

*'  II  est  poursuiyi  par  M.  Abrassart,  marchand  de  meubles,  pour 
"  une  cr^ance  s'^levant  k  plus  de  5,000  fr. 

"  M.  Abrassart,  se  fondant  sur  les  dispositions  de  la  loi  de  1832, 
'^  relative  ^  la  contrainte  par  corps  k  regard  des  Strangers,  a  obtenu 
^'  de  M.  le  President  du  Tribunal  une  ordonnance,  en  vertu  de 
"  laquelle  il  a  fait  arr^ter  et  incarc^rer  son  d^biteur. 

'^  M.  dAbaunza  a  form^  une  demande  en  main-lev^e  de  T^croUi 
"  et  la  4*  Chambre  avait  k  statuer  sxir  le  m^rite  de  cette  demande. 

"  M*  Jules  Favre  s'est  pr^sent^  pour  la  soutenir  dans  Tint^r^  de 
'*  M.  dAbaunza. 

"Ha  d^velopp^  k  cet  effet  plusieurs  mojens  : — 

'^  1^  M.  dAbaunza,  comme  consul,  est  inviolable,  et  ne  pent  ^tre 
"  soumis  k  la  contrainte  par  corps. 

<*  2^  II  est  Stranger  sans  doute,  mais  depuis  plusieurs  anndes  il 
"  a  dtabli  son  domicile  en  France,  et  c'est  seulement  k  I'dtranger 
"  non  domicilii  que  s'applique  la  loi  de  1832. 

"  3®  On  no  pent  Fassimiler  k  un  ddbiteur  forain,  et,  d^s-lors, 
*^  une  saisie  conservatoire  ne  pouvait  etre  pratiqude  k  son  prd- 
"  judice. 

"  M*  Bochet,  avocat  de  M.  Abrassart,  a  combattu  ces  divers 
"  mojens. 

"  II  a  soutenu,  en  premier  lieu,  qu^il  fidlait,  quant  a  Tinviolabilite 
"  de  la  personne,  distinguer  entre  les  ambassadeurs  et  les  consuls : 
"  les  premiers  seuls  sont  inviolables  quand  ils  ont  dtd  re9U8  et 
"  accrdditds,  les  seconds  ne  le  sont  pas. 

''  £n  second  lieu,  pour  ^tre  affranchi  de  la  contrainte  par  corps, 

(a)  QauUe  dee  JVibunaux,  6  Ao^t,  1842.    Num6ro  4783. 
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'^  r^tranger  doit  avoir    obtenu    da    gouvemement    rautorlBation 
"  d'^tabHr  son  domicile  en  France. 

"  En  troisi^me  lieu,  le  d^biteur  Stranger,  qui  peut  d'un  moment 
"  ^  Tautre  quitter  le  sol  qu'il  habite  pour  transporter  sa  residence 
"  ailleurs,  est  un  veritable  debiteur  forain,  et  comme  tel  soumis  aux 
'^  dispositions  de  Particle  822  du  Code  de  Procedure  Civile. 

^^  M.  le  substitut  Mejnard  de  Frank,  a  reproduit  et  discut^  avcc 
"  m^thode  et  clart^  les  argumens  des  parties. 

"  S'appuyant  de  Pautorit^  de  Merlin  et  de  celle  de  la  jurispru- 
'*  dence,  il  a  fait  ressortir  la  difference  de  position  qui  existe  entre 
'^  les  ambassadeurs,  ministres,  envoy ^s,  rdsidens,  chargds-d*afiaires, 
'^  et  les  consuls. 

"  '  Les  consuls  des  nations  ^trang^res,'  a  dit  ce  magistrat,  '  sont 
'^  en  France  ce  qu'ils  sont  dans  tous  les  Etats  de  PEurope,  des  pro- 
*'  tecteurs,  quelquefois  juges  de  marchands  de  leur  nation,  d*ordi- 
^'  naire  mcme  des  marchands  que  Pon  envoie  non  pour  reprdsenter 
^^  leur  prince  aupr^s  d*une  autre  Puissance  souveraine,  mais  pour 
"  proteger  les  compatriotes  en  ce  qui  regarde  le  n^goce,  souvent 
^^  aussi  pour  connaitre  et  decider  des  differends  qui  peuvent  s'^lever 
"  cntre  eux  au  sujet  de  ces  sortes  d'affaires. 

"  '  II  n'y  a  pas  de  consuls,  m^me  parmi  ceux  k  qui  de»  traites 
*'  cxpr^s  attribuent  la  qualitc  de  juges,  qui  aient,  k  Pinstar  des 
^'  ambassadeurs,  le  caract^re  repr^sentatif,  d'oii  d^coule  essentielle- 
*'  ment  Pind6pendance  de  Pautoritd  locale. 

^^  ^  Aussi,  quoiqu'il  soit  de  r^gle  constante  qu'un  ambassadeur  ne 
^^  peut  etre  traduit  devant  les  Tribunaux  du  pays  oh  il  reside 
^^  comme  tel  pour  raison  des  dettes  qu'il  a  contract^  envers  les 
^^  babitans  de  ce  pays,  il  est  certain  qu'il  en  est  autrement  des  consuls, 
^^  qui  tous  les  jours  sont  cit<Ss  dans  nos  Tribunaux  k  la  requite  des 
'^  Fran9ais  envers  lesquels  ils  se  sont  obliges.'  (Aix,  14  AoCit 
"  1829.— Paris,  26  Mars  1840.— 28  Avril  1841.) 

'^  M.  Pavocat  du  Roi  s'explique  ensuite  sur  la  seconde  question 
*'  relative  k  la  mani^re  dont  P^tranger  doit  avoir  domicile  ^tabli 
^^  en  France  pour  ^chapper  k  la  contrainte  par  corps. 

^'  Analysant  et  combinant  d'une  part  les  dispositions  des  lois  de 
'^  1807  et  de  1882  sur  la  contrainte  par  corps,  de  Pautre  les  diverses 
*'  decisions  des  Cours  sur  Papplication  de  ces  lois,  le  minist^re 
"  public  en  conclut  que  Pautonsation  du  gouvemement  n'est  pas 
^^  rigoureusement  n^cessaire,  et  qu'il  appartient  aux  Tribunaux 
^^  d'appr^cier  les  circonstances  d'apr^s  lesquelles  P^tranger  doit  Stre 
^^  consider  e  comme  ay  ant,  ou  non,  son  domicile  en  France.  (Cassa- 
"  tion,  20  Aoat  1811.— 6  F^vrier  1826.— 15  Mars  1831.) 

*^  M.  Pavocat  du  Hoi  estime  que,  dans  Pesp^,  M.  d'Abaunza, 
^^  qui  r<^'side  en  France  depuis  1838,  qui  s'y  est  mari^,  ^ui  y  est 
'^  attache  comme  consul  de  PUruguay,  justifie  suffisamment  qu'U  y  a 
*^  son  domicile,  et  que  sous  ce  rapport,  il  doit  6tre  affranchi  de  con- 
"  trainte  par  corps. 

'^  H  ne  saurait^  par  la  meme  xaisoD,  ^tre  conBid6re  comme  un 
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''  debiteur  forain,  et  d^  lors  la  saisie  conservatoire  pratiqu^e  sar 
"  lui  est  nolle. 

"  Apr^s  en  avoir  delibere,  le  Tribunal : — 

"  '  Attendu  que  si  lea  agens  diplomatiques  jouiasent  de  certaines 
''  immunit^s,  c'est  parce  qu*ils  repr^sentent  leur  gouvemement  vis- 
^'  k-vis  d'un  autre  gouvemement,  mais  que  les  simples  consuls  ne 
^*  peuvent,  sous  ce  rapport,  pr^tendie  k  aucune  assimilation,  puis- 
'^  quails  ne  sont  que  des  fonctionnaires  del^gu^s  pour  prot^ger  et 
'*  regler  les  int^rets  priv^s  de  leurs  nationaux ; 

'^  ^  Qu'ainsi  la  quality  d'agent  consulaire,  que  reclame  Garlier 
"  d^Abaunza,  ne  saurait  raffranchir  de  I'exercice  des  poursuites 
"  dirig^es  centre  lui  par  Abrassart ; 

'^  Attendu  que  la  residence  prolong^  d'un  Stranger  et  mSme 
'^  son  mariage  en  France  ne  sauraient  lui  fiiire  obtenir  les  droits 
'*  resultant  de  T^tablissement  du  domicile,  qui  ne  pent  avoir  lieu 
*^  que  dans  les  termes  pr^vus  par  Particle  13  du  Code  Civil,  c'est-k* 
"  dire,  avec  Tautorisation  royale ; 

'^  ^  Que,  Buivant  les  termes  de  Particle  16  de  la  loi  du  17  AvrH 
^*  1832,  un  ^tablissement  du  commerce  ou  la  propri^t^  d*immeubles 
*'  sur  le  territoire  Fran9ais,  qui  supposent  dans  ces  deux  cas  une 
"  longue  residence,  n'ont  pour  effet  que  de  mettre  T^tranger  k 
'^  Tabri  d^une  arrestation  provisoire,  mais  ne  raffranchissent  pas  de 
*^  la  contrainte  par  corps  exerc^  dans  les  termes  de  Particle  14  de 
"  la  meme  loi,  et  qui  est  la  consequence  de  la  quality  d'^tranger  : 

'*  ^  D^boute  Carlier  d^Abaunza  de  sa  demande  afin  de  miae  en 
"  liberte  et  de  nullity  d'^rou,  etc.'  " 


Caur  Hot/ale  de  Paris  (JII^  Chamhre), 

(Pr^sidence  de  M.  Simonneau.) 

Audience  de  28  Avrih 

LIQUIDATEUR  CHARGE   DE    oiRER. — ACTES    DE    GESTION. — ACTION   PER- 
SOXNELLE. QUALITY  DE   CONSUL. CONTRAINTE   PAR   CORPS  (ft). 

1°  Ltf  liquidateur  d'une  8ociete\  charge'  en  outre  de  gerer  et  admi- 
nistrer  V etablisaement  social  sous  sa  responsahilite  person- 
nelUy  est-il  personnellement  tenu  et  par  corps  des  engagemens 
par  lui  souscrits  ?     (Oui.) 

2®  La  qualite  de  consul  d'une  Puissance  etrangere  dont  ce  liqui- 
dateur serait  revttu^  le  soustrairait-elle  a  la  contrainte^  par 
corps?     (Non.) 

"  AiNSi  jug^  par  Parrot  suivant : — 

'* '  La  Cour,  en  ce  qui  touche  Pappel  principal, 

(()  Qasette  des  Tribunaux,  9  Mai,  1841.     Num^Sro  4390. 
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"  '  Considerant  qu'Hermann  Delong  n*a  pas  ^te  seulemei]\jb  nomm^ 
"  liquidateur,  mais  qu'il  a  ^t^  charge  de  gerer  et  administrer  r^ta« 
'^  blissement  sous  sa  responsabilit^  personnelle;  qu'il  a  accepts 
^'  cette  double  mission  et  a  fait  des  actes  de  gestion ; 
"  'En  ce  qui  touche  Tappel  incident  de  BouU^  et  Filon, 
'*  *  (Considerant  que,  quand  Delong  justifierait  de  sa  qualite  de 
"  consul,  cctte  qualit^  ne  lui  donnerait  pas  le  caract^re  d'agent 
'^  diplomatique,  et  qu'il  ne  jouirait  pas  des  immunit^s  accord^es  k 
*^  ce  titre ;  que,  par  consequent,  Delong  peut  ^tre  soumis  k  la  con- 
"  trainte  par  corps; 

"  *  Confirme  sur  I'appel  principal,  infirme  sur  Tappel  incident.' 
"  (Plaidans :  M®  Poulain  pour  Hermann  Delong  appelant,  et  M* 
'^  Durand-St-Amand  pour  Boull^  et  Filon,  int.) 


Appeal  in  the  Case  of  D^Abaunza. 

Cour  Royale  de  Paris  {II'*'  Chambre), 

(Presidence  de  M.  Algier.) 

Audience  du  25  AouL 

consul.  —  contrainte   par  corps. domicile  dk   l^^tranoer.  — 

d£biteur  forain  (c). 

1®  Les  consuls  etrangers,  sans  mission  diplomatique,  ne  partidpent 
point  aux  immunites  dont  jouissent  les  amhassadeurs  et  envoyes 
des  Puissances  etrangeres ;  en  tous  cas^  ils  ne  peuvent  exciper  de 
letir  qualite  devant  les  Tribunaux  qu*autant  qu'ils  07it  regu  /'exe- 
quatur du  gouvernement  fran(;ais. 
2**  Une  residence  prolongee  en  France^  un  etablissement  par  manage, 
ne  suffisent  pas  pour  constitutr  en  faveur  de  Vetranger  un  domi- 
cile legal  de  nature  a  Vaffranchir  de  la  con  trainte  par  corps ;  le 
domicile  exigd  par  V article  14  de  la  hi  du  17  Avril  1832,  nepeut 
etre  acquis  qu^aux  conditions  imposees  par  Varticle  13  du  Code 
Civil. 
3°  IJetranger  non  domicilii  en  France,  et  qui  n*y  possede  ni  im- 
meuble,  ni  etablissement,  peut  etre  considere  comme  debiteur  forain 
dans  le  lieu  meme  on  il  a  etabli  sa  residence,  et  est  des  lors  pas- 
sibU  de  saisie  conservatoire, 

"  M.  Carlif.r  d'Abaunza,  Marquis  de  la  Fuente  Hermosa,  Espa- 
"  gnol  de  naissance,  habite  Paris  depuis  1833.  II  n'a  obtenu  k 
"  aucune  epoque  Pautorisation  du  roi  d'^tablir  son  domicile  en 
"  France ;  mais  il  s'est  mari^  a  Paris,  et  a  continue  d'y  r^sider  sans 
"  interruption.  Sans  profession  jusqu'alors,  M.  Carlier  d'Abaimza 
''  a  6t^  pourvu  en  1840  du  titre  de  consul  general  de  la  r^pabllque 

(c)  Gazette  des  Tribuna  ux,  5  et  6  Septembre,  1842.    Num^ro  4800. 
VOL.  II.  R  n 
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^^  orientale  de  Wmguaj,  et  quoiqu*!!  n'ait  point  encore  obtenu 
*^  d^ezer/uatur  du  gonyemement  Fran9ai8y  il  aerait  en  ce  moment, 
'^  d*apr4fl  m  pretention,  charge  dea  fonctiona  de  miniatre  plenipo- 
^'  tentiaire  de  VUrugasLy,  en  I'abaence  du  titulaire.  (Teat  dana  cea 
'^  circonatancea  que  M.  Carlier  d'Abaunza  a  ete  incarc^r^  provi- 
*^  fioirement  en  qualite  d'ctranger,  et  que  le  mobilier  gamissant  aon 
'^  appartement  a  et^  frappd  d*une  aaisie  conaervatoire,  k  la  requete 
**  de  Abraasart,  son  tapissier,  creancier  d^une  somme  aasez  im- 
"  portantc  pour  travaux  et  f  oumitures  de  aon  ^tat 

''  Sur  la  demande  en  condamnation  et  en  validity  de  la  saiaie 
^^  form<^e  par  le  cr<^*ancier,  M.  d'Abaunza  a  forme  reconyentionnelle- 
'^  ment  une  demande  en  nullity  de  Tecrou  et  de  la  saiaie  conser- 
''  vatoire,  se  fondant  1^  sur  sa  quality  de  consul-g^n^ral  de  TUru- 
"  guay,  et  sur  rinviolabilit^  qu*elle  doit  assurer  k  sa  personne ;  2^ 
''  sur  sa  residence  prolong<^>e  en  France  et  le  domicile  de  fait  et 
*^  d'intention  qu'il  soutient  y  avoir  acquis ;  3^  enfin,  sur  I'exag^ra- 
'*  tion  du  prix  des  fournitures  et  la  dissimulation  des  k-comptes 
"  payds. 

"  Sur  CCS  contestations,  dont  nous  ayons  ddja  rendu  oompte  dans 
"  la  Oazette  des  Tribunaux,  lorsqu'elles  se  sont  presentees  en  pre- 
''  mi^re  instance,  est  interyenu  le  jugement  suivant : — 

^'  ^  Attendu  que  si  les  agens  diplomatiques  jouissent  de  certaines 
"  immunities,  c'est  parce  qu'ils  repr^sentent  leur  gouvemement  yis- 
'*  ^-vis  d*un  autre  gouvernement,  mais  que  les  simples  consuls  ne 
'^  peuvent,  sous  aucim  rapport,  prdtendre  k  aucune  assimilation, 
'*  puisqu'ils  ne  sont  que  des  fonctionnaires  deldgues  pour  prot^ger 
<*  et  rt^gler  les  intdr^ts  priv^s  de  leurs  nationaux ; 

"  *  Qu*ainsi  la  quality  d'agent  consulaire  que  reclame  Carlier 
^*  d'Abaunza  ne  saiurait  rafiranchir  de  Texercice  des  poursuitea  di- 
<*  rigeOH  contre  lui  par  Abrassart ; 

*'  *  AttQndu  quo  la  residence  prolongee  d'un  etranger,  meme  son 
'^  mnringe  en  France,  ne  sauraient  lui  faire  obtenir  des  droits  r^sul- 
*^  tant  do  Tctablisscment  du  domicile,  qui  ne  pent  ayoir  lieu  que 
"  dans  les  termea  prdvus  par  Tart.  13  du  Code  Civil,  c'est-^dire, 
"  avec  Tautorisation  royale ; 

**  *  Quo  suivant  lea  termes  de  Part  16  de  la  loi  du  17  Avril  1832, 
*'  un  etnblissement  de  commerce  ou  la  propriety  d'immeubles  sur 
**  le  territoiro  Fran^ais,  qui  supposent  dans  ces  deux  cas  une  longue 
*^  rt^sidence,  n*ont  pour  efiet  que  de  mettre  Tetrauger  k  Fabri  d'une 
**  arrestation  provisoire,  mais  ne  raffranchissent  pas  de  la  contrainte 
**  }iar  corps  exercoe  dans  les  termes  de  Tart,  14  de  la  mane  loi,  et 
**  qui  est  la  consequence  de  la  qualite  d*eCranger ; 

*'  *  Kn  ce  qui  touche  la  saisie  conser%'atoir3  ibrmee  sur  le  mobilier 
**  d*Abaunza ; 

''  ^  Attendu  que  sa  qualite  d^etranger  etant  etablie,  le  aieor  Ahna- 
*'  sart  avait  le  droit  de  former  une  saisie  conserratoiie  aur  le 
**  mobilier  de  son  debiteur,  qui  doit  etre  considere  conune  d^bitenr 
^*  fbrain; 
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<<  <  Le  Tribunal  d^boute  Carlier  d'Abaunza  de  sa  demande  en 

'*  nullity  d'ecrou ;  le  condamne  par  corps  k  pajer  k  Abrassart  la 

"  somme  de  2,700  firancB,  a  laquelle  le  Tribunal  r^duit  le  montant 

^'  des  foumitures  faites;  declare  la  saisie  conservatoire  bonne  et 

'valable,  etc,' 

'*  Appel. 

<<  M®  Jules  Favre,  pour  M.  Carlier  d'Abaunza,  a  soutenu  que, 
"  Boit  comme  consul,  soit  conune  6tranger  domicilii,  le  sieur  Carlier 
"  d'Abaunza  ^tait  afiranchi  de  la  contrainte  par  corps  prononc^e 
"  par  la  loi  du  17  Avril  1832. 

^'  ^  La  personne  des  agens  dlplomatiques,'  a  dit  le  d^f enseur,  '  est 
"  inviolable.  C'est  un  privilege  qui  r^sulte  de  leur  caractire 
"  m^me,  et  de  Tautorit^  qui  leur  est  confdrde  par  leurs  lettres  de 
^^  cr^ance.  Les  publicistes  donnent  pour  raison  de  cette  in  viola- 
^'  bilit^  qu'on  pourrait  leur  imputer  des  crimes  s'ils  pouvaient  6tre 
'^  punis  pour  des  crimes :  qu'on  pourrait  leur  supposer  des  dettea 
*^  s'ils  pouvaient  etre  arr^t^s  pour  dettes.  II  faut  done  suivre  vis- 
'^  a- vis  des  ambassadeurs  les  regies  tirees  du  droit  des  gens,  et  non 
"  celljBS  qui  d^rivent  du  droit  politique.'  (V,  Wicquefort;  M. 
'^  Pardessus,  1448 ;  et  un  d^cret  de  la  Convention  du  13  ventose 
"  an  II.) 

"  Ce  principe  pose,  le  d^fenseur  s'efiEorce  de  prouver  que  le  titre 
'^  de  consul  general,  dont  est  rev^tu  son  dient,  suffit  pour  assurer 
*'  rinviolabilitd  de  sa  personne,  ind^pendamment  de  Yexequatur 
"  qu'il  avoue  n'avoir  point  encore  et^  obtenu  par  M.  Carlier  d'A- 
"  baunza. 

"  En  second  lieu,  M*  Jules  Favre  s'appuie  sur  I'autorit^  de  Mer- 
"  lin  pour  soutenir  que  les  Tribunaux  ont  plein  pouvoir  pour  deci- 
"  der,  d'apr^s  les  circonstances,  si  la  residence  prolong^e  d'un 
"  etranger  en  France  n'dquivaut  pas  au  domicile  exig^  par  les  loia 
^^  de  1807  et  de  1832  pour  affiranchir  I'etranger  de  la  contrainte  par 
*^  corps.  II  cite  par  induction  deux  arrets  de  la  Cour  de  Cassation 
"  des  20  AoClt  1811,  et  6  Fevrier  1826,  un  arr^t  de  la  Cour  de  Paris 
"  du  15  Mars  1831. 

^^  *  Enfin,'  dit  le  d^fenseur,  ^  si  Thabitation  continue  de  I'etranger 
'^  suffit  pour  lui  conferer  un  domicile  suffisant  au  point  de  vue  de  la 
"  contrainte  par  corps,  on  ne  pent,  sans  torturer  le  sens  de  la  loi, 
^^  consid^rer  I'etranger  dans  le  lieu  m^me  de  sa  residence  comme 
"  un  d^biteur  forain.' 

*'  M®  Bochet,  pour  M.  Abrassart,  a  reproduit  les  aigumens  de  la 
"  sentence. 

"  *M.  Carlier  d'Abaimza,*  a  dit  le  defenseur,  *se  pr^vaut  d'immu- 
^'  nit^s  auxquelles  il  n'a  aucun  droit.  S'il  a  le  titre  de  consul  de 
"  rUruguay,  il  n'en  a  jamais  exerc^  legalement  les  fonctions,  en 
'^  supposant  qu'il  les  ait  jamais  excretes,  par  la  raison  que  le  gou- 

vernement  Fran9ai8  lui  a  refus^  Vexequatur,  En  effet,  M.  le 
'^  ministre  des  affaires  etrang^res  a  certifie  ce  fait  dans  ime  lettre 
<^  adress^e,  k  I'occasion  du  proces,  &  M.  le  procureur  du  Boi,  et 

B  B  2 
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"  a  ajout^  que  M.  d'Abaunza  n'avait  aucun  droit  anx  priyil^ges 
'^  dont  joniflsent  les  agens  diplomatiques.  Soutenir '  que  le  refus 
"  ^exequatur  est  chose  indiffl^rente,  et  que  les  seules  lettres  de 
"  cr^ance,  dont  M.  Carlier  peut  etre  portetir,-  sufBsent  pour  lui  as-^ 
"  surer  les  immunit^s  des  envoyea  des  Puissances  ^trang^rea,  c'est 
"  dire  qu'un  gouvemement  Stranger  aurait  le  droit  d'installercHez 
'^  nous,  et  malgre  nous,  un  de  ses'  natiohaux,  r;t  de  TafiEranchir  'des 

"  lois  qui  r^gissent  tous  les  Strangers  en  France. ' 

".  *  D'ailleurs,'  ajoute  le  d^fenseur,  *  un  consul  n'est  pas  un  agent 
"  diplomatique.  (V.  Vattel,  Droit  des  Gens]  lir.  4,  ch.  5 :  brdon- 
*'  nance  de^lGSI;.  Cassatipn,  13  vend^miaire  an  IX;'  Aix^  14  'AoClt 
"  1829;  Paris,  28  AvrH  1841.)'^  '     •  ' 

"  Sur.  le  second  inoyen,'le  d^fenseur  invoque  Tautorit^  de  tous 

'Mes  auteurs.  Merlin'  except^, 'et  deux  arrets  de  la  Cour  de"  ParisJ 

"des. 16  AotLt  1811,%et  2  Mai  1834,  pour  •  ^tablir  qii'en  mati^re  de 

."  contrainte  par  corps  le  seul  domicile  dont  puisse  exciper  T^trari- 

."  ger  en  France,  est'celui.qu'il  acquiert  conform^ment  ^  Particle 

"  13  du  Code  Civil,  .c'est-S-dire/  avec   I'autorisation  du'roi.*  II 

"soutient,  par  lea  monies  motifs,  que  T^tranger  qui  n'a  pas' dedcH 

"  micile  l^gal  en  France,  et  qiii  n'y  poss^de  ni  immeubles  ni  ^ta- 

"  blissement  de  commerce,  doit  etre  aasimil^  au  d^biteur  forain. 

V  La  Cour,  sur  lc«  conclusions  conformesdeM.  I'ayocat-gdn^ral 

"  Boucly,  a  statu^  en  ces  termea*: 

"  *  Consid^rant  que  si  Carlier  d'Abaunza  a  re9U  de  la  r^publique 

."  de  rUruguay  une  comimission  de  consul  general  h  Paris,-  il  est 

"  certain  qu'il  n'a  pas  obtenu  Yexequatur  du  gouvemement  du  roi; 

"  que  d^s  lors.il  n'est  pas  fond^  ^  pretendre  iaux  prerogatives  et 

."  immunites  qui  peuvent  appartenir  aux  consuls;  - 

"  '  Consid^rant  que  Tappelant  ne  justifie  pas  qu'il  soit  domicilii 
"  en  France; 

"./  En  ce  qui  touche  la  saisie  foraine : 

^V^  Adoptant  les  motifs  des  premiers  juges, 

"  '  Confirme.' "  '       ' 
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INTERNATIONAL   RELATIONS   OF   FOREIGN  SPIRITUAL   POWERS    WITH   THE 

STATE. — ^THE   POPE. 

No.  1. 

Since  the  accession  to  the  Papacy  of  Pius  IX.  changes,  the  im- 
portance of  which  is  as  yet  but  partially  and  dimly  seen,  have  taken 
place  with  respect  both  to  the  Temporal  and  Spiritual  relations  of 
the  Pontiff  of  the  Latin  Church,  which,  directly  or  indirectly,  affect 
his  International  status. 
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The  International  jurist  who  considers  the  change  effected  in  his 
Temporal  position  must  bear  constantly  in  mind  tliese  historical 
facts:— -1.  That,  since  the  beginning  of  this  century,  at  least,  to 
go  no  further,  back,  the  position  of  the  Pope  as  a  temporal  prince 
has  been  maintained,  when  maintained  at  all,  by  the  intervention  of 
foreign  troops,  owing  allegiance  to  a  foreign  State.  2.  That  the  incor- 
poration of  die  Papal  dominions,  like  those  of  the  other  Italian  princes, 
into  the  Kingdom  of  Italy,  has  been  as  much  effected  by  the  will 
of  the  subjects  of  those  dominions,  as  the  placing  of  the  Hanoverian 
princes  on  the  throne  of  England,  the  establishment  of  the  Republic  in 
the  United  States  of  America,  or  the  temporary  accession  of  a  prince 
of  the  House  of  Savoy  to  the  throne  of  Spain— -all  facts  recognised  by 
the  States  of  the  civilised  world — have  been  effected  by  the  deliberate 
will  of  the  subjects  of  the  countries  in  which  these  changes  were 
made.  3.  That,  since  1848,  the  Pope  has  admittied  that,  without  the 
aid  and  protection  of  ia  foreign  army,  he  cannot  govern  Rome  as 
a  temporal  prince. 

With  respect  to  the  Spiritual  position  of  the  Pope,  the  new  pre- 
tensions, or  the  revival  of  obsolete  and  practically  abandoned  pre- 
tensions, have  been  such  as  to  affect  or  concern  the  civil  governments 
of  foreign  States. 

Certain  new  dogmas  have  been  recently  promulgated  in  public 
instruments  by  the  Pope;  the  Immaculate  Conception;  those 
contained  in  ^e  Encyclic  Quanta  cura^  and  its  Syllabus,  which 
condemned,  and  by  necessary  implication,  if  not  directly,  incul- 
cated disobedience  to,  the  law  of  foreign  States;  the  personal 
Injallihility  of  the  Pope,  set  forth  in  the  Constitutio  dogmatica 
(cap.  iv.)  beginning  Pastor  atemus. 

In  these  Commentaries  a  full  investigation  of  this  grave  subject 
would  be,  I  think,  improper;  but,  at  all  events,  would  require  more 
Bpace  than  can  be  allotted  to  it. 

Certain  instruments  having  an  important  though  indirect  bearing 
upon  the  International  relations  of  the  Papacy  are  here  printed ;  and 
I  have  thought  that  the  following  chronicle  or  catalogue  may  be 
useful  to  those  who  wish  to  penetrate  further  than  I  am  able  to  do 
in  this  work  into  the  International  Ecclesiastical  history  of  this 
eventful  period. 

Dates  of  Important  Events  affecting  the  Relations  of  the  Pope 

with  Foreign  States,  1845-1871. 

1845.  Rossi  (French  ambassador   at  Rome)  to  Gnizot.     (Guizot, 

Mem.  vii.  400.) 
1816,  November  9.     Pius  IX.  becomes  Pope.     (Ann.  Reg.  1846.) 

1848.  Pope   promises  New    Constitution   to   his    subjects.     Rossi 

assassinated.     Pope  flies  from  Rome  to  Gaetii.     (lb,  1848.) 

1849.  Jan.  4.     Viscount  Palmerston  to  Marquis   of  Normanby. 

(Pari.  Papers,  1849.) 
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Jan.  28.  Same  to  same. 

Feb.  2.  Prince  Castelcicala  to  Viscount  Palmerstcn. 
Feb.  10.  Viscount  Palmerston  to  Prince  Castelcicala. 
March  6.     Apostolic  Nuncio  at  Paris  to  Marquis  of  Nor- 

manbj. 
March  27.     Viscount  Palmerston  to  Marquis  of  Normanby. 
French  troops  enter  Rome ;  restore  Papal  GrOYemment. 
1856.  Note  or  Protest  of  Cavour  to  the  Congress  of  Paris  on  the 
state  of  Italy  (Ann.  Reg.  1856). 

1859.  Battle  of  Magenta  and  its  consequences.     Cardinal  Antonel]i*s 

Circular  invoking  the  support  of  European  Powers. 
Assembly  of  Romagna  "  refuse  to  live  any  longer  under 
"  temporal  sway  of  the  Pontiff."     {lb.  1859.) 

1860.  Central  and  South  Italian  States  incorporated  in  Kingdom  of 

Italy.     (lb.  1860.) 

1861.  March  14.  Carour  proposes  and  carries  by  the  unanimous 

vote  of  the  Chamber  of  Deputies,  "  that  the  King  Victor 
''  Fmmanuel  take  for  himself  and  his  successors  the  title  of 
«  King  of  Italy."  {lb.  1861.) 
1864,  September  15.  Convention  between  France  and  Italy  as  to 
"  the  present  territory  of  the  Holy  Father  and  the  with- 
"  drawal  of  the  French  troops."  {lb,  1864.) 
This  was  followed  by  : — 

1864,  December  8.  The  Encyclic  Quanta  cura,  with  its  St/Uabus, 

1865.  D^p^che  de  M.  Drouyn  de  Lhuys  k  TAmbassadeur  de  France 

&  Madrid.     (Livrejaune,  1866-4.) 
October  6.     Letter  of  Pius  IX.  reproving  the  Archbishop  of 
Paris  for  holding  Gallican  opinions.  (Oeff.  AklenstUcke,  95  ; 
Compte  Rendu,  E.  Ollivier,  App.) 

1866,  November.     Circular  of   Ricasoli  to  Italian  Prefects  as  to 

Rome. 

1867.  French  troops  again  enter  Rome. 

1869,  April  9.  Circular  letter  of  Prince  Hohenlohe  as  to  the  course 

which  independent  States  ought  to  adopt  with  reference  to 
the  Vatican  Council. 
December  8.  Vatican  Council  assembles  at  Rome. 

1870,  May  1.  The  Constitutio  Dogmatical  cap.  iv.  Pastor  astermus, 

containing  the  decree  "  De  Bomani  Pontificis  Infallibilitatej^ 

proposed. 
July  13.  Infallibility  of  the  Pope  voted  by  majority  of  Council. 

Austria  renounces  her  concordat  with  Rome. 
August  29.  Circular  of  Italian  Minister  (Visconti  Venosta) 

to   Italian  Ministers  in   foreign    States.     (Pari.  Papers, 

1870-1.) 
September  8.     Letter  of  King  of  Italy  to  the  Pope. 
September  11.     Answer  of  the  Pope. 
September  22.  M.  Senard,  minister  of  the  French  Republic 
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at  Florence,  writes  that  **  the  convention  of  16  September 
"  has  virtually  ceased  to  exist." 

October  9.  Plebiscite  of  Rome  and  the  provinces  desiring  union 
with  and  incorporation  into  the  Kingdom  of  Italy  accepted 
and  decreed  by  Italian  Grovernment. 

October  17.  Circular  of  Cardinal  Antonelli  to  Papal  nuncios 
abroad. 

October  18.  Letter  from  Italian  Minister  for  Foreign  Afiairs 
to  Italian  Ministers  in  Foreign  States. 

November  8.  Letter  of  Italian  Minister  at  Brussels  to 
Italian  Minister  for  Foreign  Affairs. 

November  14.     Letters  from  Italian  Minister  at  Madrid  to 
Minister  of  State  at  Madrid. 
1871,    May  13.     The  Italian  <' Statute  of  Guarantees"  as  to  the 
future  relations  of  the  Pope  with  the  Italian  Government. 

May  15.     Papal  Allocution  thereupon. 

July  8.  L*insediamento  della  sede  del  Govemo  in  Roma 
Capitale  del  Regno.  (Gazzetta  OfficialCi  Roma,  7  Luglio.) 
First  Council  of  Italian  Ministers  under  the  King  of  Italy, 
in  the  Quirinal  Palace  at  Rome. 

July  22.  Debate  in  the  Assembl^e  Nationale  of  France  as  to 
taking  measures,  in  concert  with  other  States,  to  restore 
Rome  to  the  Pope;  and  speeches  of  M.  Thiers,  Mon- 
seigneur  Dupsnloup,  Bishop  of  Orleans.  (Journal  Officiel 
de  la  R^publique  fran9aise,  23  Juillet  1871.) 

August  27.  Bavarian  Minister  of  Public  Worship  issued 
an  important  State  paper  on  the  change  in  the  relations  of 
the  Papacy  and  the  Bavarian  Grovemment,  consequent  on 
the  Vatican  Decree  of  the  18th  of  July  1870.  (Erlass  des 
Bayerischen  Cultusministeriums  an  den  Erzbischof  von 
MUnchen.  MUnchen  den  27  August  1871.  Allgemcine 
Zeitung,  30  August  1871). 

October  26.  Speech  of  Von  Lutz,  the  Bavarian  Minister, 
in  answer  to  an  interpellation  in  the  Bavarian  Chamber. 

November.  Passing,  by  the  Bavarian  Parliament,  of  a 
law  regulating  the  language  of  the  Roman  Catholic  Clergy 
in  discussing  political  questions  in  their  pulpits. 


No.  2. 

Litter  to  Ouizot  from  Rossi  at  Rome  (a), 

27  Avril,  1845. 
'*  Les  choses  sont  toujours  dans  un  ^tat  deplorable,  et  il  n*y  a,  en 
'^  cc  moment,  point  d*am<^lioration  k  esp^rer.     Bien  loin  de  songer 

(a)  See  p.  441,  note  («). 
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"  k  s^culariser  radministration  civile,  le  Pape  ne  veut  employer, 
"  nieme  parmi  les  pr^lats,  que  ceux  qui  se  sont  faits  pretres.  A 
'^  cela  8*ajoute  Tabsence  de  tout  apprentissage  et  de  toute  carriere 
*'  r^guli^re.  Un  pr^lat  est  apte  a  tout.  Le  president  des  armea 
^^  ^tait  un  auditeur  de  rot.e.  C^est  comme  si  nous  prenions  un  con- 
'^  aeiller  de  cassation  pour  lui  confier  l'administi:ation  de  la  guerre. 
^'  Quant  aux  finances,  c'est  une  plaie  dont  personne  ne  se  dissimule 
^'  la  gravity.  On  marche  aujourd^hui  k  I'aide  d'un  expedient.  Le 
'^  gouTemement  a  acbet6  Tapanage  que  le  prince  Eugene  de  Beau- 
"  harnais  avait  dans  les  Marches.  II  Ta  imm^diatement  revendu  a 
''  une  compagnie  compos^e  dc  princes  romains  et  d'hommes  d'affaires. 
"  Les  acheteurs  verseront  le  prix  dans  le  tr^sor  pontifical  en  plu- 
"  sieurs  payements,  longtemps  avant  T^poqueou  le  gouvernement 
"  pontifical  devra  payer  la  Bavi^re.  C'est  \k  Texpedient.  En  d^fi- 
"  nitive,  c'est  un  emprunt  fort  cber. 

'^  Cette  situation  se  compliqtte  d$8  jesuites,  lis  sont  miles  ici  a  totUy 
'^  t^  ont  des  aboutissants  dans  tons  les  camps  ;  its  sont  pour  tons  un 
^^  sujet  de  craintes  ou  d'esperances.  Les  observateurs  superficiels 
"  peuvent  facilement  s'y  tromper,  parce  que  la  Soci^te  de  Jesus 
"  pr^sente  trois  classes  d'hommes  bien  distinctes.  EUe  a  des  hommes 
''  purement  de  lettres  et  de  sciences,  qui  devinent  peut-^tre  les  menees 
^^  de  leur  compagnie,  mais  qui  y  sont  Strangers  et  peuyent  de  bonne 
'*  foi  affirmer  qu'ils  n'en  savent  rien.  La  seconde  classe  se  compose 
"  d'hommes  pieux  et  quelque  peu  credules,  sinc^rement  convaincus 
^'  de  la  parfaite  innocence  et  abnegation  de  leur  ordre,  et  qui  ne 
'^  voient,  dans  les  attaques  contre  les  j^suites,  que  d'afireuses  ca- 
"  lomnies.  Les  premiers  attirent  les  gens  d'esprit,  les  seconds  les 
*^  kmea  pieuses.  Sous  ces  deux  couches  sc  cache  le  j^suitisme  pro- 
^^  prementdit,  plus  que  jamais  actif,  ardent,  voulantce  que  lesjesuites 
"  ont  toujours  voulu,  la  contre-revolution  et.la  theocratic,  et  con- 
'^  vaincus  que  dans  peu  d'ann^es  ils  seront  les  mattres.  Un  de  leurs 
"  partisans,  et  des  plus  habiles,  me  disait  hier  a  moi-meme :  *  Vous 
"  verrez,  Monsieur,  que,  dans  quatre  ou  cinq  ans,  il  sera  etabli, 
"  m^me  en  France,  que  I'instruction  de  la  jeunesse  ne  p^ut  appar- 
"  tenir  qu'au  clerg^.*  II  me  disait  cela  sans  provocation  aucune  de 
'^  ma  part,  uniquement  par  I'exuberance  de  leurs  sentimenta  dans 
*^  ce  moment.  lis  croient  que  des  millions  d'hommes  seraient  prets 
'^  k  faire  pour  eux,  en  Europe,  ce  qu'ont  fait  les  Lucemois  en  Suisse. 

"  C'est  la  xm  reve :  il  est  vrai,  au  contraire,  que  I'opinion  g^n^- 
"  rale  s'^l^ve  tous  les  jours  plus  redoutable  contre  eux,  meme  en 
"  Italic ;  mais  il  est  ^galement  certain  que  leurs  moyens  sont  consi- 
'^  durables;  ils  disposent  de  millions,  et  leurs  fonds  augmcntent  sans 
''  cesse ;  leurs  affilies  sont  nombreux  dans  les  hautes  classes ;  en 
"  Italic,  ils  les  ont  trouv^s  particuli^rement  a  Rome,  a  Mod^ne  et  a 
'^  Milan.  A  Milan  on  tient  des  somnies  ^normes  k  leur  disposition 
"  pour  le  moment  oil  ils  pourront  s'y  ^tablir  et  s'en  servir.  Je  sals 
'^  dans  quelles  mains  elles  se  trouvent.  Ici,  ils  sont  maitres  absolus 
"  d'une  partie  de  la  haute  noblesse  qui  leur  a  livr^  ses  enfants. 
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V  ^'  Ce  qui .  est  important  pour  nous,  c'est  qu'il  est  certain  et  en 
'/  quelque  sorte  notoire  que  leurs  efforts  se  dirigent  en  ce  moment, 
"  d'une  mani^re  toute  particuli^re,  vers  deux  points,  la  France  et  le 
^^  futur  Conclave.  Au  fond,  ces  deux  points  se  confondent,  car  c*est 
'^  surtout  en  yue  de  la  France  qu'ils  voudraient  un  Pape  qui  leur  itt 
'' plus  infcod^  que  le  Pape  actuel. 

^'  Je  suis  convaincu  que  le  Saint  P^re  ne  se  doute  pas  de  toutes 
^'  leurs  menees  et  de  tous  leurs  projets.  Je  yais  plus  loin ;  je  croi8 
"  qu'il  en  est  de  mtoe  de  leur  propre  g^n^ral,  le  p^re  Roothaan ;  je 
'.'  ne  le  .  connais  pas,  mais  d'apr^s  tout  ce  qu'on  m*en  dit,  il  est 
'/  comme  le  Doge  de  Venise  dans  les-derniers  si^cles :  le  pouvoir  et 
'^  les  grands  secrets  n*ctaient  pas  a  lui ;  ils  n'appartenaient  qu'au 
"  conseil  des  Dix. 

-  "  Telle  est  la  situation  g^n^ rale.  Voici  la  notre.  Votre  Excel- 
'/  lence  me  permettra  de  lui  parler  avec  une  enti^re  franchise ;  il  est 
^'  important  de  ne  pas  se  faire  d'illusion  sur  un  ^tat  de  choses  qui 
"  pent  devenir  grave  d'un  instant  a  Tautre. 

"  Le  Saint-Pi^re  et  le  gouvemement  pontificalsontp^n^tr^s  d'une 
^^  admiration  sincere  pour  le  Roi,  pour  sa  haute  pens^e,  pour  le 
"  syst^me  politique  qu*il  a  fait  pr^valoir.  Sans  bien  comprendre 
"  tous  les  dangers  qu'pn  avait  a  vaincre,  toutes  les  difficultes  qu'on 
'/  a  d^  surmonter,  ils  sentent  confus^ment  qu'ils  ctaient  au  bord  d'un 
^^  abimc,  et  qu'ils  doivent  leur  salut  k  la  politique  du  gouvemement 
"  du  Roi. 

^*  Leur  reconnaissance  est  vraie,  mais  elle  n'est  ni  satisfaite,  ni 
"  cclairde.  Parce  qu'on  a  arret<^  I'esprit.de  revolution  et  de  de- 
^'  sordre,  ils  sont  convaincus  qu'on  peut  faire  davantage  et  revenir 
"  vers  le  pass<^.  Tout  ce  qu'on  a  fait  pour  eux  n'est  pour  eux  qu'un 
'^  a-compte.  Ignorant  jusqu'aux  choses  les  plus  notoires  chez  nous, 
"  ne  voyant  la  France  et  FEurope  qu'a  travers  trois  ou  quatre  m6- 
^.^  chants  journaux,  ne  recevant  d'informations  detaill^es  que  d'un 
^'  c6te,  car  les  hommes  senses  et  mod^r^s  n'osent  pas  tout  dire,  de 
"  peur  d'etre  suspectes  et  annihil^s,  les  chefs  du  gouvemement  pon- 
^'  tifical  partagent  au  fond,  dans  une  certaine  mesure,  les  esp^rances 
"•  des  fanatiques;  seulement,  ils  n'ont  pas  la  mSme  ardeur,  la  m^me 
^'  impatience;  ilscomptentsurle  temps,  sur  les  ^v^nements,  sur  leur 
'^  propre  inaction ;  ils  se  flatten t  de  gagner  sans  jouer.  lis  ne  feront 
^^  ricn  contre  le  Roi,  sa  dynastie,  son  gouvemement;  mais  ils  aime- 
^^  raient  bien  ne  rien  faire  aussi  qui  p(it  d^plaire  aux  ennemis  du 
^'  Roi,  de  la  France,  de  nos  institutions.  Tout  ce  qu'ils  ont  de 
*'  lumi^re,  de  raison,  de  prudence  politique,  est  avec  nous  et  pour 
^^nous;  leurs  ant6cedenti>,  leiurs  pr^juges,  leurs  souvenirs,  leurs 
'*  habitudes  sont  contre  nous.  Quand  on  pense  que  c'est  a  de  vieux 
'f  religieux  que  nous  avons  a  faire,  on  comprend  combien  il  est 
"  difficile  de  leur  faire  sentir  les  n^cessites  des  temps  modemes  et 
"  des  gouvemements  constitutionnels ;  nous  ne  leiur  parlons  que  de 
"  choses  obscures  pour  eux  et  desagr^ables ;  nos  adversaires  ne  les 
^'  entretiennent  que  de  pensees  qu'ils  ont  toiyours  nourries ;  nous 
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"  contararions  tons  leurs  soQvenirs  et  lenrs  pencbants ;  nos  advenaires 
*'  leu  r^veiUent  et  les  careasent 

''  Dans  oet  ^tat  de  chosefs  ce  n'est  pas  par  qtielqnes  cntretiens 
"  officiels,  de  loin  en  loin,  avec  le  cardinal-secretaire  d'Etat  et  le 
"  pr^fet  de  la  Propagande,  qn'on  pent  traiter  ici  avec  succ^s  les 
'^  affaires  du  Roi.  U  n*y  a  ici  ni  nne  cour,  ni  un  goavemement  tela 
"  qn'on  en  voit  et  con^oit  ailleors.  II  7  a  un  ensemble  tr^com- 
"  pliqu^  et  8ui  generis,  Le  mode  d'action  ne  pent  pas  ^tre  ici  le 
'^  m^me  qne  partout  aillenrs. 

'*  Sans  donte  a  la  rigueur,  grSce  a  I'autorit^  morale  dn  Hoi  et  a 
'^  rimportance  politique  de  la  France,  il  ne  serait  pas  impossible 
"  d'enlever  ici  une  question  comme  k  la  pointe  de  T^p^  Quand 
'^  on  ne  leur  laisserait  absolument  d'autre  choix  que  de  c^der  ou  de 
"  se  brouiller  avec  la  France,  ils  c^deraient  Mais  ce  moyen  violent 
"  ne  pourrait  ^tre  employ^  que  dans  un  cas  extreme,  et  les  excep- 
"  tions  ne  sont  pas  des  r^les  de  conduite. 

"  Comme  r^gle  de  conduite,  il  ne  faut  pas  oublier  que  rien  d'im- 
'^  portant  ne  se  fait  et  ne  s'obtient  ici  que  par  des  influences  indi- 
"  rectes  et  varices.  Ici  les  opinions,  les  convictions,  les  d<^termina- 
**  tions  ne  descendent  pas  de  haut  vers  le  bas,  mais  remontent  du 
"  bas  vers  le  haut.  Celui  qui,  par  une  raison  ou  par  une  autre, 
''  plait  aux  subaltemes,  netarde  pas  u  plaire  aux  maltres.  Celui 
"  qui  n'a  plu  qu'aux  maitres  se  trouve  bicntot  isol6  et  impuissant. 

"  Les  influences  subaltemes  et  toutes-puissantes  sont  de  trois 
'^  espies :  le  clerg^,  le  barreau  et  les  hommes  d'affaires,  ce  qui 
"  comprend  les  bommes  de  finance  et  certains  comptables,  race  par- 
"  ticnU^re  a  Rome,  et  qui  exerce  d'autant  plus  d'influence  qu'elle 
"  seule  connaft  et  fait  les  afiaires  dc  tout  le  monde.  Qn'une  verite 
"  parvienne  a  s'etablir  dans  les  sacristies,  dans  les  6tudes  et  dans  les 
"  coniputesien'es,  rien  n'y  r^stera,  et  r^iproquemejit. 

"  Votre  Excellence  voit  d^s  lors  quel  est  le  travail  a  entreprendre 
'^  ici  si  on  veut  r^ellement  se  mettre  h.  m^me  de  faire  les  afiaires  du 
'^  Roi  et  de  la  France  sans  violence,  sans  secousse,  sans  bruit.  Je 
"  dois  le  dire  avec  franchise :  ce  travail  n'a  pas  meme  ^t^  com- 
'^  menc^.  J'ai  trouv^  Tambassade  tout  enti^re  n'ayant  absolument 
'^  de  rapport  qu'avec  les  salons  de  la  noblesse  qui  sont,  comme  j'ai 
^'  d6ja  eu  rhonneur  de  vous  T^crire,  completement  etrangers  aux 
^'  afi^ires  et  sans  influence  auctme.  Je  les  frequente  aussi,  et  je 
«  vois  clairement  ce  qui  en  est.  Un  salon  politique  n'existe  pas 
"  h  Rome. 

"  Cet  6tat  de  choses  me  scmble  facheux  et  pourrait  devenir  un 
'^  danger.  Les  amis  de  la  France  se  demandent  avec  inquietude 
"  quelle  serait  son  influence  ici,  si,  par  malheiur,  un  conclave  venait 
"  k  s'ouvrir.  A  la  v6rite,  la  sante  du  Saint-P^re  me  paratt  bonne ; 
'^  il  a  bien  voulu  m'en  entretenir  avec  detail,  et  la  gaiete  m^me  de 
*'  I'entretien  confirmait  les  paroles  de  Sa  Saintet^.  II  n'en  est  pas 
'^  moins  vrai  qu'il  y  a  ici  des  personnes  alarm^es  ou  qui  feignent  de 
''  rStre ;  elles  vont  disant  que  Tenflure  des  jambes  augmente,  que  le 
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^'  courage  moral  souiient  seul  un  physique  d^labrS  et  qui  peut 
"  tomber  k  chaque  instant.  Encore  une  fois,  ces  alarm es  me  pa- 
"  raissent  fausses  ou  pr^matur^es ;  en  parlant  de  ses  jambes,  le  Pape 
"  m'a  dit  lui-m^me  que,  tr^s-bonnes  encore  pour  marcher,  elles 
"  otaient  un  peu  roides  pour  les  genuflexions,  et  que  ccia  le  fatiguait 
^^  un  peu.  A  son  age,  rien  de  plus  naturel,  sans  que  cela  annonce 
"  une  fin  prochaine.  Quoi  qu'il  en  soit,  Touverture  prochaine  d'un 
'^  conclave  n*est  pas  chose  impossible  et  qu*on  puisse  perdre  de  vue. 
"  Dans  Tetat  actuel,  nous  n'aurions  pas  meme  les  moyens  de  savoir 
"  ce  qui  s'y  passerait ;  notre  influence  serait  nulle." 

(Guizot,  Memoires  de  mon  Temps y 
tome  vii.  pp.  400  to  406.) 


No.  3. 

CORRESPONDENCE  OF  THE  ENGLISH  SECRETARY  OF  STATE  FOR  FOREIGN 
AFFAIRS,  RESPECTING  THE  AFFAIRS  OF  ROME,  PRESENTED  TO  PARLIA- 
MENT, IStH  JUNE,  1849. 

No.  I. 

Viscount  Palnierston  to  the  Marquis  of  Normanhy, 

"  Foreign  Office,  January  5, 1849. 
"  (Extract.) 

"  In  regard  to  the  present  position  of  the  Pope,  I  have  to  ob- 
'*  serve  that  no  doubt  it  is  obviously  desirable  that  a  person,  who  in 
"  his  spiritual  capacity  has  great  and  extensive  influence  over  the 
'^  internal  affairs  of  most  of  the  countries  in  Europe,  should  be  in 
"  such  a  position  of  independence  as  not  to  be  liable  to  be  used  by 
"  any  one  European  Power  as  a  political  instrument  for  the  annoy- 
*'  ance  of  any  other  Power  ;  and  in  this  view  it  is  much  to  be  wished 
"  that  the  Pope  should  be  a  sovereign  of  a  territory  of  his  own. 

'^  On  the  other  hand,  if  it  be  admitted,  as  a  general  principle, 
"  that  questions  and  differences  between  the  people  and  the  sove- 
"  reign  of  each  State  should  be  lefl  to  be  settled  by  those  parties 
'^  without  the  interference  of  any  foreign  armed  force,  it  is  not  easy 
*'  to  see  in  the  peculiar  position  of  the  Pope  with  regard  to  hia 
^*  subjects,  what  should  make  the  Roman  States  an  exception  to  this 
"  general  rule. 

*'  The  main  circumstance  in  which  the  relations  between  the 
'^  Pope  and  his  subjects  differ  from  the  relations  which  subsist  be- 
''  tween  other  Sovereigns  and  their  subjects,  is  that  the  Fope  does 
"  not  reign  either  by  hereditary  right,  or  by  the  choice  of  the  people 
"  whom  he  governs,  but  that  he  is  elected  by  the  College  of  Gardi- 
*'  nals,  a  body  which  is  not  in  its  constitution  national,  which  is  I 
'<  believe  self-elected,  and  of  which  about  half  are  not  natives  of 
'^  the  State  for  which  they  choose  the  sovereign. 

^'  These  circumstances  would  seem  to  render  it  the  more  incum- 
'<  bent  on  the  Pope  to  give  to  his  subjects  the  requisite  securities  for 
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"  good  goyernmeut,  and  these  circumstances  would  also  appear  .to 
"render  it  the  less  justifiable  for  any.  foreign  Powers  to  use  armed 
^!  interference,  in  order  to  assist  the  Pope  in  maintaining,  if  he  were 
"  so  disposed,  a  bad  system  of  government.'* 


No/ II. 

-••■■'.'' 

Viscount  Palmtrston  to  the  Marquis  of  Nomianhy, 

"  Foreign  Office,  January  28, 1849.    . 

"  (Extract.) 

"  With  regard  to  the  proposal  made  by  Austria  to  France  for  a 
"  combined  military  action  by  Austria,~France,  and  Naples,  for  the 
"  purpose  of  re-establishing  the  Pope  in  the  Roman  States,  your 
"  Excellency  will  say  that  Her  Majesty's  Government  concur  with 
•*  the  Government  of  France  in  viewing  with  much  regret  this  an- 
"  nouncement  of  the  wishes  and  intentions  of  the  Austrian  Govem- 
"  ment.  Her  Majesty's  Government  do  not  pretend  to  pass  judg- 
"  ment  in  respect  to  those  differences  between  the  Pope  and  his 
"  subjects  which  led. to  the  retirement  of  the  Pope  to  Gaeta;  but 
"  Her  Majesty's  Government  would,  upon  every  account,  and  not 
"  only  upon  abstract  principle  but  with  reference  to  the  general 
"  interests  of  Europe,  and  from  the  value  which  they  attach  to  the 
"  maintenance  of  peace,  sincerely  deprecate  any  attempt  to  settle 
"  the  diflEerences  between  the  Pope  and  his  subjects  by  the  military' 
"  interference  of  foreign  Powers. 

'  "It  appears  to  Her  Majesty's  Government,  as  at  prasent  in- 
"  formed,  that  those  differences  are  not  of  such  a  nature  as  to  pre- 
"  elude  the  hope  that  they  might  be  accommodated  by  the  diplomatic 
"  interposition  of  friendly  Powers,  and  it  is  needless  to  observe  how 
"  much  better  such  a  mode  of  settlement  would  be  than  an  autlio- 
*/  ritative  imposition  of  terms  by  the  force  of  foreign  arms. 

"With  respect  to  the  attitude  which  Great  Britain  would  in  any 
"  case  assume  in  regard  to  these  affairs,  your  Excellency  will  say 
"  that  the  attitude  of  this  country  would  be  that  of  observation, 
"  and  that  Great  Britain  could  take  no  part  in  such  matters  beyond 
"  expressing,  if  it  should  appear  to  be  necessary,  the  opinion  which 
"  Her  Majesty's  Government  might  entertain  thereupon. 

"  The.«e  affairs,  however  important  in  their  bearing  upon  the 
"  general  interests  of  Europe,  do  not  immediately  affect  any  direct 
"  interests  of  Great  Britain ;  and  whatever  turn  therefore  these 
"  affairs  may  take.  Her  Majesty's  Government  do  not  foresee  that 
"  it  is  likely  that  the  course  of  these  events  would  afford  to  the 
"  British  Government  any  just  reason  for  departing  from  that 
"  passive  and  observant  attitude  which  the  position  of  Great  Britain 
"  in  regard  to  these  affairs  seems  naturally  to  point  out." 
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No.  m. 

Prince  Castelcicala  to  Viscount  Pahnerston. 

«  Londra,  2  Febbrajo,  1849. 
"  Le  tribolazioni  che  soffre  il  Somma  Pontefice,  profugo  dalla  sua 
**  capitale  e  rifugiato  in  Gaeta,  contristano  a  ragione  tutto  V  orbe 
"  Cattolicoj  e  destano  V  ansietk  e  '1  deaiderio  universale  di  vedere 
'<  Sua  Santitk  prestamente  restituita  alia  indipendenza  ed  alia  dig- 
"  nit^  primiere. 

."  II  Governo  di  Madrid  ha  creduto  in  tal  circonstanza  prendere 
^'  una  iniziativa  tuttaffittto  Cattolica ;  ha  proposta  la  riunicne  di  un 
'*  Gongresso  onde  regolare  diffinitivamente  i  gravi  casi  di  Roma ; 
"  ha  invitato  all'  uopo  i  Govemi  di  Francia,  Austria,  Due  Sicilie, 
"  Portogallo,  Baviera,  Sardegna,  ^  Toscana,  presso  i  quali  tutti  il 
*^  culto  dominante  6  il  Cattolico ;  ed  ha  indicato,  come  poasibil  sede 
'^  dalle  Conferenze,  Madrid,  o  qualunque  altra  rittk  Spagnuola  sul 
"  littorale  del  Mediterraneo. 

"  Di  siffatte  cose  il  Duca  di  Rivas,  Ambasciadore  di  Spagna 
**  presso  la  Corte  delle  Due  Sicilie,  diede  con  nota  de'  2  dello 
'^  scorso  Gennaio  participazione  al  Governo  di  Sua  Maestk  Si- 
"  ciliana. 

"  Sua  San ti tit  intanto,  cui  per  le  convenevoli  vie  diploma tiche  si 
[^  era  dal  Gabinetto  Spagnuolo .  fatta  la  simil  participazione,  osser- 
"  vavH  esser  meglip  spediente  che  il  Gongresso  si  riunisca  presso  la 
'^  sua  personn,  come  principalmente  interessata  nello  affare;  osser- 
"  vava  che  Madrid  o  qualunque  altra  cittadi  Spagna  sarebbero  f orse 
'^  eccentriche,  e  mal  risponderebbero  alia  urgenza  delle  circostanze 
^' ed  alia  indispencabilrapidita  di  comunicazioni ;  ed  incaricava  il 
'^  suo  Nunzio  a  Madrid  di  manifestare  a  quel  Governo  tali  sue  os- 
**  servazioni. 

'.  *'  II  R^  delle  Due  Sicilie  ha  applaudito  al  nobil  pensiero  di  un 
f*  Gongresso,  cui  scopo  eark  di  restituire  al  Gapo  della  Ghiesa  Gat- 
"  tolica  lo  indipendente  esercizio  delle  sue  altissime  e  sacrosante 
^' funzioni.  Gonformandosi  per6,  circa  la  sede  delle  Gonferenze; 
'^  a'  desideri  espressi  da  Sua  Santit^,  ha  offerto  Napoli  per  puhto  di 
**  riunione,  Napoli  chie  delle.  citti  d'  Italia  ^  or  la  piu  tran'quillaj 
"  ch'  c  vicinissima  a  Gaeta,  e  che  or^racchiude.  in  se  la  maggior 
"  parte  de'  Gardinali  del  Sacro  Gollegio  e  de'  pi{i  distinti  personaggi 
"  della  Gorte  Romana.  *  .     :     .     i  •. 

^'  01tracci6,  Sua  Maesta  Siciliana.  ha  creduto  necessario,  e  for- 
'^  malmcnte  domanda  la  intervenzione .  nello  enunziato  Gongresso 
^'  deir  Inghilterra,  Russia,  e  Prussia; .  la  presenza  di  tali  I  Grandi 
"  Potenze  essendo  troppo  reclamata  in.  una  discussione .  la  quale 
"  (oltre  r  importantissimo  oggetto  della .  religione)  potrk  potente- 
'^  mente  influire  su  le  cose  politiche  e  su  la  concordia  delle  Due 
^' Sicilie  e  della  Italia  inteia. 

"  II  Sottoscritto,  Inviato  Straordinario  e  Ministro  Plenipoten- 
'^  ziario  della  Maest^  Sua  presso  Sua  Maest^  Britannica,  nel  far 
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*'  quindi  d*  ordine  del  suo  Govemo  a  sua  Eccellenza  il  Vificonte 
''  Palmerston,  Principal  Segretario  di  Stato  al  Dipartimento  degli 
*'  Afiari  Esteri,  la  sopraccennata  narrazione,  e  nel  pregare  F  Eccel- 
'*  lenza  sua  di  una  ritsposta  air  uopo,  non  omette  rimarcarle  che  la 
"  premura  spiegata  del  H^  delle  Due  Sicilie  per  la  interreDzione 
''  dell*  Inghilterra  h  una  pruova  della  fiducia  che  Sua  Maesta  ri> 
'^  pone  ne*  sentimenti  amichevoli  di  un  antico  alleato,  ed  ^  un 
'^  giusto  omaggio  che  rende  alia  saviezza  del  Gabinetto  di  St. 
"  James. 

''  II  Sottoscritto,  &C. 

(Firmato)  **  Castelqcala." 


No.  IV. 
Viscount  Palmerston  to  Prince  Caatelcicala. 

"  Foreign  Office,  February  10, 1849, 

''  The  undersigned,  &c.,  has  the  honour  to  acknowledge  the  re- 
^^  ceipt  of  the  note  which  Prince  Castelcicala,  <Sbc.,  addressed  to  him 
'*  on  the  2nd  instant,  giving  an  account  of  what  has  passed  with 
"  reference  to  a  proposition  made  by  the  Court  of  Madrid,  that  the 
"  principal  Soman  Catholic  Powers  should  take  into  their  con- 
'*  sideration,  with  a  view  to  their  settlement,  the  affairs  of  His  Holi- 
*'  ness  the  Pope,  and  calling  the  attention  of  the  undersigned  to 
^^  the  fact  that  the  Cabinet  of  Naples  considers  it  necessary,  and 
"  formally  demands  that  England,  Prussia,  and  Russia  should  take 
"  part  in  the  proposed  deliberations,  the  matter  to  be  treated  of,  in- 
"  dependently  of  its  religious  bearing,  being  one  calculated  to  have 
"  a  great  influence  of  a  political  character. 

^^  The  undersigned  has  the  honour  to  state  to  Prince  Castelcicala, 
"  in  reply,  that  the  Government  of  His  Sicilian  Majesty  only  does 
"  justice  to  the  Government  of  Her  Majesty  in  supposing  that  Her 
"  Majesty's  Government  would  feel  great  pleasure  in  contributing, 
"as  far  as  they  might  probably  be  able  to  do  so,  to  bring  about 
"  such  an  amicable  arrangement  of  the  diflEerences  existing  between 
"  the  Pope  and  his  subjects  as  might  enable  the  Pope  to  return  to 
'^  Rome,  and  might  also  restore  permanent  contentment  and  tran- 
"  quillity  to  the  Roman  States. 

"  Her  Majeptys  Government,  however,  have  not  received  any 
"  specific  application  on  this  subject  from  the  Pope ;  and  until 
"  such  application  is  made,  they  are  unable  to  say  what  steps,  if 
"  any.  Her  Majesty's  Government  might  think  it  expedient  to  take 
^^  in  regard  to  these  matters. 

"The  undersigned,  &c. 

(Signed)  "  Palmerston." 
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No.  V. 

Viscount  Palmerston  to  the  Marquis  of  Normanhy, 

"  Foreign  Office,  March  9, 1849. 
"  (Extract.) 

^^  Although  Great  Britain  has  not  so  direct  an  interest  as  France 
"  has  in  the  ecclesiastical  and  political  questions  which  arise  out  of 
^'  the  present  relations  between  the  Pope  and  the  people  of  the 
'^  Koman  States;  the  British  Government  nevertheless  cannot  view 
'^  those  matters  with  indifference.  Great  Britain  is  indeed  a  Pro- 
*'  testant  State,  but  Her  Majesty  has  many  millions  of  Catholic 
^'  subjects;  and  the  British  Government  must  therefore  be  desirous, 
''  with  a  view  to  British  interests,  that  the  Pope  should  be  placed 
^^  in  such  a  temporal  position  as  to  be  able  to  act  with  entire  inde- 
"  pendence  in  the  exercise  of  his  spiritual  functions.  Great  Britain 
"  is  so  &r  distant  from  Italy  that  the  political  events  of  the  Italian 
^*  Peninsula  cannot  have  the  same  direct  bearing  upon  Briti»li 
^*  interests  which  those  events  must  exert  upon  the  interests  of 
'^nearer  States;  but  still  as  those  events  must  always  have  a 
*'  powerful  influence  upon  matters  involving  questions  of  peace  or 
*^  war  in  Europe,  the  British  Government  must  necessarily  watch 
*'  those  events  wiUi  much  attention  and  anxiety. 

^^  The  present  condition  of  the  relations  between  the  Pope  and 
^'  the  people  of  his  States  has  therefore  been  looked  at  with  deep 
"  solicitude  by  Her  Majesty's  Government.  It  would  have  been 
"  the  earnest  wish  of  Her  Majesty's  Government,  both  on  general 
*^  principles  and  with  reference  to  the  particular  circumstances  of 
"  the  case,  that  the  differences  between  the  Pope  and  his  subjects 
'^  should  have  been  adjusted  by  negotiation,  either  between  the 
"  Pope  and  his  subjects  directly,  or  by  the  means  of  interposition 
'^  of  friendly  Powers.  A  direct  negotiation  between  the  Pope  and 
''  his  subjects  seems  now  to  have  been  rendered  impossible  by  the 
'^  course  of  events  at  Kome,  and  by  the  tendency  of  those  counsels 
^^  which  there  is  reason  to  think  are  suggested  to  the  Pope  by  the 
"  persons  who  surround  him  at  Gaeta.  But  Her  Majesty's  Govem- 
"  ment  do  not  see,  even  in  the  recent  occurrences  at  Rome,  any 
''  reason  for  giving  up  the  hope  that  the  diplomatic  interposition  of 
^*  friendly  Powers  might  still,  without  any  actual  employment  of 
'*  military  force,  bring  about  such  a  settlement  of  differences  as 
^'  would  enable  the  Pope  to  return  to  Rome  and  to  resume  his 
'^  temporal  authority ;  and  Her  Majesty's  Government,  deprecating 
"  as  they  do,  on  principle,  the  employment  of  a  foreign  military 
**  force  to  settle  internal  dissensions  in  a  State  except  in  extreme 
"  and  peculiar  cases,  would  greatly  rejoice  if  the  powers,  to  whom 
^^  the  Pope  has  now  appealed  for  assistance  to  extricate  him  from 
^^  his  difficulties,  were  to  try  the  effect  of  their  moral  influence  at 
*'  Rome  before  they  resorted  to  any  other  more  active  measures. 

''  It  seems  to  Her  Majesty's  Government  that  a  strong  and  unani- 
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"  mous  manifestation  of  the*  opinion  of  thoae  Powers  in  sapport 
*'  of  order  on  the  one  hand,  and  of  constitutional  rights  on  the 
'^  other,  would  bring  to  reason  the  minority  who  now  exercise 
*'  paramount  authority  at  Rome;  and  would  give  courage  and  con- 
*'  ^dence  to  the  majority  who  have  been  hitherto  intimidated  and 
"  overborne ;  and  if  Great  Britain  had  been  invited  to  be  a  party 
'^  to  these  negotiations,  and  if  an  invitation  to  that  effect  had  been 
*•  accepted,  such  would  have  been  the  course  which  Her  Majesty*^ 
'*  Government  would  have  recommended  that  the  parties  to  the 
**  transaction  should  pursue. 

*'  Her  Majesty's  Government  have. learnt  with  much  pleasure  that 
*'  France  has  been  included  in  the  invitation  addressed  by  the 
'*  Pope  to  some  of  the  Catholic  Powers,  requesting  them  to  take 
"  an  active  interest  in  the  present  condition  of  his  affairs ;  and  Her 
*' Majesty's  Government  hope  that  if  there  is  to  be  a  concert 
'^  among  any  of  the  Powers  of  Europe  in  regard  to  those  afiairs; 
"  the  French  Government  will  not  decline  the'  invitation  to  be  a 
"  party  thereto.  There  are  many  very  obvious  reasons  why  in 
''  several  points  of  view  it  would  be  desirable  that  these  matters 
"  should  not  be  disposed  of  without  the  participation  of  France. 

"  Your  Excellency  says  that  the  French"  Government  would 
"  have  preferred  that  Sardinia  should  have  been  invited  to  take 
'*  part  in  these  deliberations.  Her  Majesty's  Government  are  en- 
"  tirely  of  the  same  opinion. 

"  The  participation  of  Sardinia  would  mitigate  the  foreign  cba- 
"  meter  of  the  negotiation,  and  if  a  contingency  were  to  arise 
"  which  should  lead  to  the  employment  of  any  military  force  within 
"  the  Roman  territory,  Picdmontese  troops  would  for  many  evident 
"  reasons  be  better  suited  for  such  purpose  than  the  troops  of 
''  Austria  or  of  any  State  not  belonging  to  the  Itiilian  Peninsula. 

"  The  opinion  then  of  Her  Majesty's  Government  upon  the 
"  points  on  which  the  Government  of  France  has  wished  to  have 
•*  it  is,  that  it  would  be  desirable  that  France  should  be  a  party  to 
'*  the  proposed  deliberations,  and  that  Sardinia  should  take  part 
"  in  them  also ;  tliat  it  would  be  desirable  that  every  endeavour 
"  should  be  made  to  bring  about  a  settlement  between  the  Pope 
'*  and  his  subjects  by  negotiation  and  by  moral  influence  before 
"resorting  to  the  influence  offeree;  and  that  one  condition  of 
"  the  reinstatement  of  the  Pope  ought  to  be  that  he  should  engage 
"  to  maintain  in  their  main  and  essential  provisions  the  constitu- 
"  tutional  and  representative  institutions  which  he  granted  to  his 
"  subjects  last  year." 
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No.  VI. 

The  Marguia  of  Normanhy  to  Viscount  Palmerston, — {Received 

March  9.) 

"  Paris,  March  8, 1849. 
"  My  Lord, 

"  I  HAVE  the  honour  to  transmit  the  copy  of  a  note  I  have  re- 
«  ceived  from  the  Apostolic  Nuncio,  inclosing  one  which  has  been 
'^  addressed  by  the  Cardinal  Antonelli  to  the  Representatives  of  all 
'*  friendly  Powers,  requesting  them  to  co-operate  for  the  purpose 
'*  of  re-establishing  the  Papal  authority  at  Rome. 

"  I  have,  Ac. 

(Signed)        "  Normanby." 


Inclosure  1  in  No.  VI. 

The  Apostolic  Nuncio  to  the  Marquis  of  Normanhy, 

<<  Paris,  ce  6  Mars  1849. 
"  M.  le  Marquis, 

*'  Par  suite  des  graves  ^v^nemens  qui  successivement  se  sont 
'^  accomplis  h.  Rome,  le  Tr^s  Saint  P^re  s'est  trouv^  dans  la 
'*  n^cessit^  d'adresser  h.  toutes  les  Puissances  amies  du  St.  Si^ge 
"  une  invitation  formelle  de  coop^rer  au  r^tablissement  de  I'autorit^ 
"  du  Gouvemement  Pontifical  comme  seul  moyen  d'arr^ter  Tanar- 
'^  chie  qui  opprime  les  Etats  de  TEglise ;  et  je  suis  charg^  par 
"  ordre  expres  de  Sa  Salntet6  de  tranpmettre  ci-joint  h,  votre  Ex- 
*'  cellence  la  copie  de  la  note  de  son  Eminence  M.  le  Cardinal 
*'  Secretaire  d'Etat,  en  vous  priant,  M.  TAmbassadeur,  de  la  porter 
'^  h.  la  connaissance  du  Grouvemement  de  Sa  Majesty  Britannique, 
"  et  d*y  joindre  vos  bons  offices  pour  Taccomplissement  des  vues 
"  du  Tr^  Saint  P^re. 

'^  Sa  Saintete  aime  k  esp^rer  qu'elle  trouvera  dans  les  dispositions 
*^  des  Puissances  amies  un  secours  efficace  qui  puisse  satis&ire  aux 
"  voBUx,  aux  pri^res  r^it^es  de  Fimmense  majority  de  ses  fiddles 
*^  sujets,  demandant  tous  d^^tre  soulag^s  des  violences  et  des  op- 
**  pressions  dont  lis  sont  Pobjet  de  la  part  d'une  fiiction  audace  et 
"  impie. 

^^  Le  Saint  P^re  qui  a  et^  tr^  touchy  de  I'int^r^t  et  des  sjm- 
^'  pathies  que  Sa  Majesty  la  Reine  d'Angleterre,  votre  Aug^uste 
^'  Souveraine,  a  bien  voulu  lui  t^moigner  par  la  lettre  qu'elle  lui 
'*  a  adressee  au  mois  de  Janvier  dernier,  est  confort^  de  la  pens^e 
''  que  le  Gouvemement  de  Sa  Majesty,  qui  s'int^resse  vivement  a 
^^  Tordre  et  k  la  paix  de  TEurope,  youdra  dans  les  circonstances 
'^  actuelles  prater  le  meilleur  concours  poiur  faire  cesser  un  ^tat  de 
"  choses  si  nuisible  k  la  paix  g^n^rale  et  au  bonheiur  des  peuples, 
' '  et  appuyer  de  sa  puissante  influence  le  concours  reclame  pour  le 
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"  rdtablissement  du  pouvoir  legitime  du  Saint  P^re  dont  Tind^pen- 
"  dance  est  plus  que  jamais  n^cessaire  pour  Texercice  do  son 
^^  autorit^  dans  le  monde  Catholique. 

"  Veuillez,  M.  le  Marquis,  je  vous  prie,  transmettre  le  plus 
*^  promptement  possible  ma  commimication  k  votre  Gouvemementy 
"  et  recevez,  &c. 

(Sign^)  "  R.  ARCHEviQUE  DE  Nic£e, 

"  Nance  ApoBtoUque*^ 


Inclosure  2  in  No.  VI. 

Cardinal  Antonelli  to  the  Representatives  of  Foreign  Powers. 

«  Gaeta,  18  Febbrajo,  1849. 

'*  La  Santit^  di  nostro  Signore,  fino  dai  primordii  del  suo  Pon- 
''  tificato,  non  ebbe  altro  in  mira  che  di  prodigare  beneficenze  verso 
''  i  suoi  sudditi  a  seconda  dei  tempi,  proYvedendo  ad  osni  lor  mi- 
"  glioT  bene.  In  fatti  dopo  aver  pronimziato  la  parola  del  perdono 
<*  a  coloro  che  per  delitti  politici  o  erano  esuli,  o  giacevano  nel 
'*  carcere,  dopo  aver  eretta  la  Gonsulta  di  Stato  ed  istitoito  il  Con- 
'^  siglio  de'  Ministri,  accordata  per  la  imperiosa  violenza  delle  cir- 
*'  costanze  la  istituzione  della  Guardia  Civica,  la  nuova  legge  per 
"  una  onesta  libertk  della  stampa,  ed  infine  tmo  statuto  fonda- 
'*  men  tale  per  gli  Stati  di  Santa  Ghiesa,  aveva  egli  ben  diritto  a 
"  quella  riconoscenza  che  i  sudditi  devono  ad  un  Principe,  il  quale 
'^  non  li  riguardava  che  come  suoi  figli,  e  non  prometteva  loro  se 
"  non  im  regno  di  amore.  Ma  ben  altro  fu  il  ricambio  che  ritrasse 
'^  da  tanti  beneficii  e  condiscendenze  loro  prodigate.  Dopo  brevi 
'^  dimostrazioni  di  plauso,  guidate  per6  da  chi  gia  aveva  nel  seno  le 
'^  pill  ree  intenzioni  (dimostrazioni  che  il  Santo  Padre  con  i  modi 
**  tutti  proprii  del  patemo  suo  cuore  procur6  di  far  cessare),  ben 
**  tosto  speriment6  V  amaro  frutto  della  ingratitudine.  Violentato 
'^  egli  della  sfrenatezza  di  una  fazione  ad  impugnarsi  in  una  guerra 
"  contro  r  Austria,  si  trov6  cbstretto  di  pronimziare  una  allocuzione 
'^  nel  Concistoro  del  19  Aprile  dello  scorso  anno,  con  la  quale  di- 
"  chiar6  al  mondo  intero  che  il  suo  dovere  e  la  sua  coscienza  nol  oon- 
*^  scntivano.  Tanto  bast6  perch^  proro]i^>esBeTO  le  gik  predisposte 
'*  machinazioni  in  aperte  violenze  alF  eserdzio  del  suo  pieno  e  libero 
'^  potere,  costringendolo  alia  divisione  del  Mlnistero  di  Stato  in 
'*  ecclesiastico  e  civile,  divisione  che  non  mai  ricouobbe. 

"  Si  confidava  pero  il  Santo  Padre  che,  ponendo  ai  diversi  Mini- 
"  sterii  persone  idonee  ed  amanti  dell'  ordine,  fossero  le  cose  per 
^'  prendere  migliore  andamcnto,  e  si  arrestassero  in  parte  quel  mail 
^'  che  gia  minacciavano  sciagure.  Ma  un  ferro  micidiale,  brandito 
'*  da  mano  assassina,  tronco  le  concepite  speranze  con  la  morte  del 
^*  Ministro  Rossi.  Da  questo  delitto  menato  in  trionfo,  si  inaugur5 
^*  impudentemente  il  regno  della  violenza  ;  si  circond6  di  armati  il 
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'^  Quirinale,  lo  si  tent6  d*  incendio,  si  esplosero  colpi  contro  gli 
'^  appartamenti  ove  dimorava  il  Sommo  Pontefice,  e  si  ebbe  il  dolore 
"  di  vedere  che  uno  dei  segretarii  ne  rimanesse  vittima;  volevasi 
'^  infine  col  canDone  aprire  a  viva  forza  il  suo  palazzo,  laddove  non 
"  ccdesse  ad  animettere  il  Ministero  che  gli  veniva  imposto. 

^^  Con  una  serie  di  fatti  si  atroci;  come  a  tutti  k  ben  noto,  avendo 
"  dovuto  Boccombere  all*  impero  dclla  forza,  si  vide  il  Pontefice 
'^  nella  dura  necessitti  di  allontanarsi  da  Roma  e  da  tutto  lo  Stato 
"  Pontificio,  a  fine  di  ricuperare  quella  libertiV  che  gli  era  stata  tolta, 
"  e  di  cui  deve  godere  nel  pieno  uso  della  suprema  sua  potest^.  Per 
^*  disposizione  della  Divina  Provvidenza  riparatosi  a  Gaeta,  ed  ospita- 
''  to  da  un  Principio  eminentcmcnte  Cattolico,  circondato  da  un  gran 
^^  nimiero  del  Sagro  Ck)llegio  e  dai  Rappresentanti  di  tuttele  Potenze 
^^  con  le  quali  ^  in  amichevoli  rapporti,  non  tard6  un  momento  afare 
"  Rcntire  la  sua  voce  ad  annunziare  coll'  atto  Pontificio  del  27  No- 
^^  vembre  prossimo  passato  i  motivi  dclla  temporanea  separazione 
'^  dai  &uoi  sudditi,  la  nuUitii  e  la  illegalitu  di  tutti  gli  atti  emanati 
'^  dai  Ministero  estorto  dalla  violenza,  ed  a  nominare  ima  com- 
^'  missione  govemativa  purch6  assumesse  la  dircziono  dei  pubblici 
'^  affari  durante  V  assenza  dai  suoi  Stati. 

'^  Per  nulla  apprezzandosi  la  emanazione  de*  suoi  voleri,  e  pro- 
'^  curandosi  con  mendicati  pretest!  di  eludere  la  loro  forza  presso  la 
^^  classe  inesperta,  si  pass6  dagli  autori  delle  sagrileghe  violenze  ad 
'^  attentat!  maggiori,  arrogandosi  quel  diritti  che  al  Sovrano  solo  si 
^^  appartegono,  con  V  istituzione  di  una  illegittima  rappresentanza 
^*  govemativa  col  titolo  di  provvisoria  e  suprema  Giunta  di  Stato. 
*^  Contro  il  quale  gravissimo  e  sagrilego  misfatto  il  Santo  Padre 
'*  solennemente  protest 6,  con  Taltro  suo  atto  del  17  Dicembre  pros- 
*^  simo  passato,  annunziando  non  essere  quella  Giunta  di  Stato  se 
^^  non  una  usurpazione  dei  sovran!  poteri,  n^  avere  perci6  alcuna 
"  autorit^. 

^'  Si  aspettava  egli  che  tali  protest!  richiamassero  a!  doveri  di 
*'  fedeltii  e  di  sudditanza  i  traviati,  ma  invece  un  nuovo  e  pi{i  mo- 
*^  struoso  atto  d!  palese  fellonia,  di  vera  ribellione  colm6  la  sua 
^^  amarezza.  Tale  fu  la  convocazione  d!  un'  assemblea  generale 
'^  nazionale  dello  Stato  Komano,  per  stabilire  nuove  forme  politicbe 
**  da  darsi  agl!  Stati  della  Santa  Pede.  Laonde  con  altro  Moto 
"  Proprio  del  1**  dell*  ora  decorso  Gennajo  protest6  contro  quell* 
*'  atto,  e  lo  condanno  qual  enorme  e  sagrilego  attentato  commesso 
^'  in  pregiudizio  della  sua  independenza  e  sovranitu  meritevole  dei 
*^  gastighi  comminati  delle  legg!  si  divine  come  umane,  e  viet6  ad 
"  ognuno  de'  suoi  sudditi  il  prenderv!  parte,  avvertendoli  che  chiun- 
'^  que  osa  attentare  contro  la  temporale  sovranita  dei  Sommi 
^^  Pontefic!  Roman!,  incorre  nelle  censure,  e  specialmente  nella 
^^  scommunica  maggiore,  pena  nella  quale  dichiaro  essere  incorsi 
^^  coloro  eziandio  che  in  qualunque  modo  e  sotto  mentito  pretesto 
'^  hanno  violata  ed  usurpata  la  sua  autorita. 

^^  Come  si  accogliesse  dai  partito  simile  protesta  e  si  autorevole 
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"  condanna,  basterii  V  accennare  che  si  tent6  ogni  sforzo  per  ixnpe- 
'^  dime  la  divulgazione,  si  sottopose  a  gastighi  chi  osasse  istruime 
*^  il  popolo,  chi  non  secondasse  le  loro  mire,  tuttavia  ad  onta  di  si 
'^  maudita  violenza  la  maggioritii  dei  sudditi  rimase  fedele  al  proprio 
'^  Sovrano,  e  si  espose  a  sagrificii  ed  a  pericoli  ancora  deUa  vita, 
"  piuttosto  che  mancare  al  dovere  di  suddito  e  di  Cattolico.  Inas- 
'^  perito  maggiormente  il  partito  medesimo  nel  vedere  contrariati  i 
'^  loro  disegni,  raddoppiarono  in  mille  modi  la  violenza  ed  il  terrore, 
"  senza  riguardo  alcuno  a  condizione  o  grado,  ma  yolendosi  con- 
^^  sumare  ad  ogni  costo  questo  eccesso  di  fellonia  si  ricorse  pure  alle 
*'  arti  le  piu  vili  e  mercenarie.  Cosl  passando  di  eccesso  in  eccesso, 
*^  con  abusare  delle  stesse  beneficenze  concesse  dal  Pontefice,  e  spe- 
^^  cialmente  convertendo  nella  piii  ributtante  licenza  la  liberty  della 
'^  stampa,  dope  le  piii  inique  nudversazioni  per  premiare  i  loro  com- 
*'  plici  e  non  pii!i  tollerare  la  presenza  degli  onesti  e  timorati,  dope 
^'  tanti  assassinii  commessi  sotto  la  loro  egide,  dopo  aver  dissemi- 
^^  nato  OTunque  la  ribellione,  il  mal  costume,  la  irreligione,  dopo 
^*  aver  sedotta  tanta  gioventu  incauta,  non  piu  rispettando  i  luoghi 
«  sagri  e  gli  asili  di  pace  e  di  solitudine,  ne  i  luoghi  stesd  di  pub- 
'*  blico  insegnamento  per  convertirli  in  covili  della  piti  indiscipli- 
"  nata  milizia  raccolta  da  profughi  e  scelerati  di  estere  contrade,  si 
*'  Yuol  ridurre  la  capitale  del  mondo  CattolicOi  la  sede  dei  Ponte- 
"  fici,  in  una  sede  di  empietit,  atterrando,  se  fosse  possibile,  ogni 
'^  idea  di  sovranit^  in  chi  dalla  provvidenza  ^  destinato  a  reggere 
"  la  Chiesa  universale,  e  che  appunto  per  esercitare  liberamente 
'^  questa  sua  autorit^  su  tutto  Torbe  Cattolico,  gode  di  uno  stato 
'^  come  patrimonio  della  Chiesa ;  alia  quale  vista  di  desolazione  e  di 
'^  strage  non  puo  il  Santo  Padre  non  rimanere  profondamente  ad- 
*'  dolorato,  commosso  altresl  dal  grido  de'  suoi  buoni  sudditi,  che 
"  reclamano  il  suo  ajuto,  il  suo  soccorso  per  essere  liberati  dalla  piu 
"  atroce  tirannia. 

"  La  Santit^  Sua,  com'  ^  palese,  poco  dopo  giunta  in  Gaeta, 
^^  sotto  il  giomo  4  Dicembre  prossimo  passato,  diresse  la  sun  voce 
''  a  tutti  li  Sovran!  coi  quali  b  in  relazione,  e  dando  lor  parte  del 
'^  suo  allontanamento  dalla  capitale  e  dallo  Stato  Pontificio,  e  delle 
"  cause  cIjc  lo  provocarono,  invocava  il  loro  patrocinio  per  la  di- 
'*  fesa  dei  dominii  della  Santa  Sede.  Ed  ^  pure  di  dolce  aoddia- 
'*  &zione  11  manifestare  di  avere  presso  che  tutti  amorevolmente 
'^  corrisposto,  prendendo  la  piu  viva  parte  alle  sue  amarezze,  alia 
"  penosa  sua  situazione,  ofirendosi  pronti  in  suo  favore,  ed  ester- 
"  nando  al  tempo  stesso  sensi  ossequiosissimi  di  devozione  e  di 
'^  attaccamcnto. 

"  Nella  espettativa  di  si  felici  e  generose  disposizioni,  mentre 
'^  Sua  Maest^  la  Kegina  di  Spagna  aveva  con  tanta  sollecitudine 
''  promoFSO  un  Congresso  delle  Potenze  Cattoliche  per  determinare 
"  i  mezzi  onde  prontamente  ristabilire  il  Scnto  Padre  ne'  suoi  Stati, 
'^  e  nella  sua  piena  libertii  ed  indipendenza,  proposizione  alia  quale 
'*  avevano  prestato  adeaione  varie  Potenze  dittoliche,  e  stavasi  in 
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attenzione  de  quella  delle  altre,  e  pur  d'  uopo  con  dolore  riferire, 
'^  che  le  cose  dello  Stato  Pontificio  sono  in  preda  di  un  incendio 
"  devastatore  per  opera  del  partito  sowertitore  di  ogni  sociale 
'^  instituzione,  che  sotto  speziosi  pretesti  di  nazionalit^  ed  indipen- 
*^  denza  nulla  ha  trascurato  di  porre  in  opera  per  giungere  al  colmo 
*^  della  loro  nequizia.  II  decreto,  detto  fondamentale,  emanato  nel 
*'  d\  9  corrente,  dall*  Assemblea  Costituente  Romana,  offire  un'  atto 
^^  che  da  ogci  dove  ribocca  della  piu  nera  fellonia  e  della  piii 
'^  abominevole  empieta.  Ck)n  esso  dichiarasi  principalmente  de- 
"  caduto  11  Papato  di  fatto  e  di  dii-itto  dal  govemo  temporale  dello 
"  Stato  HomanOy  6i  proclama  una  repubblica,  e  con  altro  atto  si 
^^  decreta  V  abbassamento  degli  stemmi  del  Santo  Padre.  Sua  San- 
'^  tita  nel  vedere  cosi  vilipesa  la  suprema  sua  dignity  di  Pontefice  e 
''  SovranO)  protesta  in  faccia  ai  Potentati  tutti,  ed  a  tutti  i  singoli 
'^  Cattolici  del  mondo  universo,  contro  questo  eccesso  d'  irreligione, 
'^  contro  si  violente  attentate  di  spoglio  degli  imprescrittibili  e  sagro- 
"  santi  suoi  diritti.  Quindi  laddove  non  si  accorresse  con  un 
^'  pronte  riparo,  giungerebbe  il  soccorso  allorquando  gli  Stati  della 
'*  Chiesa,  ora  interamente  in  preda  de*  suoi  acerrimi  nemici,  fossero 
"  ridotti  in  cenere. 

'^  Pertanto  avendo  il  Santo  Padre  esauriti  tutti  i  mezzi  che  erano  Foreign 
^*  in  suo  potere,  spinto  dal  dovere  che  ha  al  cospetto  di  tutto  il   interren- 
"  mondo  Cattolico  di  conservare  integro  il  patrimonio  della  Chiesa  ^*°°  '^ 
"  e  la  sovranit^  che  vi  h  annessa,  cosi  indispensabile  a  mantencre  ^^®®*'®^ 
^^  la  sua  plena  liberty  ed  independenza  come  capo  supremo  della 
'^  Chiesa  stessa,  e  mosso  altresi  dal  gemito  dei  buoni  che  reclamano 
"  altamente  un  ajuto,  non  potendo  piu  oltre  sopportare  un  giogo 
^*  di  ferro  ed  ima  mano  tirannica,  si  rivolge  di  nuovo  a  quelle  stesse 
^'  Potenze,  e  specialmente  a  quelle  Cattoliche  che  con  tanta  gene- 
'^  rositti  di  animo,  ed  in  modo  non  dubbio  hanno  manifestata  la 
^*  loro  decisa  volonti\  di  esser  pronte  a  difendere  la  sua  causa,  nella 
*^  certczza  che  vorranno  con  ogni  sollecitudine  concorrere  con  il 
*^  loro  morale  intervento,  affinch^  venga  egli  restituito  alia  sua  sede, 
*'  alia  capitale  di   quel   dominii   che   furono  appimto  costituiti  a 
^^  mantenere  la  sua  piena  liberty   ed    indipendenza    e    garantiti 
*'  eziandio  dai  trattati  che  formano  la  base   del   diritto   pubblico 
"  Europeo. 

*^  £  poiche  PAustria,  la  Francia,  la  Spagna,  ed  il  Regno  dellu 
'^  Due  bicilie  si  trovano  per  la  loro  posizione  geografica  in  situa- 
"  zione  di  potere  nollecitamente  accorrere  con  le  loro  armi  a 
*'  ristabilire  nei  dominii  della  Santa  Sede  V  ordine  manomesso 
'*  da  un*  orda  di  settarii,  cos!  il  Santo  Padre,  fidando  nel  religioso 
*'  interesse  di  queste  Potenze,  figlie  della  Chiesa,  domanda  con 
*'  piena  fiducia  il  loro  intervento  armato  per  iiberare  principal- 
^^  mente  lo  Stato  della  Santa  Sede  da  quella  fazzione  di  tristi 
^'  che  con  ogni  sorta  di  sceleraggine  vi  esercita  il  piu  atroce  despo- 
"  tisrao. 

*'  Per  tal  modo  solo  potrk  esaere  ripristinato  V  ordine  n^li  Stati 
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"  della  Chiesa,  e  restituito  il  Sommo  Pontefice  al  libero  esercizio 
'^  della  suprema  sua  autorit&,  siccome  lo  esiggono  imperiosamente 
"  il  sagro  ed  augusto  suo  carrattere,  gl'  interessi  della  Chiesa  uni- 
"  versale,  e  la  pace  dei  popoli ;  e  cos\  potr^  egli  conservare  quel 
"  patrimonio  che  ha  ricevuto  nell'  assunzione  del  Pontificate  per 
"  trasmetterlo  integro  ai  suoi  successori.  La  causa  h  dell*  ordine  e 
"  del  Cattolicismo.  Per  la  qual  cosa  il  Santo  Padre  si  confida  che 
"  mentre  tutte  le  Potenze  con  cui  si  trova  in  amichevoli  relazioni, 
"  6  che  in  tanti  modi  nella  situazione  in  che  e  stato  gettato  da  un 
"  partido  di  faziosi,  gli  hanno  manifesto  il  loro  piu  vivo  interesse, 
"  daranno  un'  assistenza  morale  all*  intervento  armato,  che  per  la 
"  gravity  delle  circonstanze  ha  dovuto  invocare,  le  quattro  Potenze 
'^  di  sopra  accennate  non  indugieranno  un  momento  di  prestare 
"  V  opera  loro  richiesta,  rendendosi  cosi  benemerite  dell'  ordine  pub- 
"  blico  e  della  religione. 

"  II  Sottoscritto,  Cardinale  Pro-Segretario  di  Stato  di  Sua  San- 
^'  tit^,  interessa  per  tanto  vostra  Eccellenza  affinche  si  compiaccia 
''  portare  questa  nota  il  piu  sollecitamente  possibile  a  cognizione 
*^  del  suo  Governo ;  e  nella  fiducia  di  benevola  accoglienza,  ha 
"  r  onore,  &c." 


No.  VII. 
Viscount  Palmerston  to  the  Marquis  of  Nommnby, 

"  Foreign  Office,  March  27, 1840. 
"  My  Lord, 

**  I  HAVE  received  your  Excellency's  despatch  of  the  8th  instant, 
"  transmitting  to  me  the  copy  of  a  note  which  your  Excellency  had 
"  received  from  the  Apostolic  Nuncio,  inclosing  the  copy  of  the 
"  not-e  which  has  been  addressed  by  Cardinal  Antonelli  to  the  Ke- 
"  prescntatives  of  all  friendly  Powers,  requesting  them  to  co- 
"  operate  for  the  purpose  of  re-establishing  the  Papal  authority  at 
"  Home. 

"  I  have  to  instruct  your  Excellency  to  say  to  the  Nuncio  that 
"  Her  Majesty's  Government  have  received  and  have  attentively 
"  considered  the  communication  which  he  has  made  to  them 
"  through  your  Excellency,  and  that  you  are  instructed  to  express 
"  to  him  the  deep  regret  with  which  Her  Majesty's  Government 
"  have  witnessed  the  diflferences  which  have  arisen  between  the 
"  Pope  and  his  subjects,  the  assassination  of  Count  Rossi,  the  de- 
"  parture  of  the  Pope  from  his  capital  and  States,  and  the  procla- 
"  mation  of  a  Republic  at  Rome. 

"  The  British  Government  is,  for  many  obvious  reasons,  not 
"  desirous  of  taking  an  active  part  in  any  negotiations  which  may 
"  result  from  the  application  which  the  Pope  has  addressed  to 
"  some  of  the  Catholic  Powers  of  Europe,  whose  territories  are 
"  nearer  than    Great   Britain   in   geographical   proximity    to    the 
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''  Italian  Peninsula.  But  the  British  Government  will  be  much 
'^  gratified  if  the  result  of  those  negotiations  should  be  such  a 
"  reconciliation  between  the  Pope  and  his  subjects  as  might  enable 
"  the  former  with  the  free  good- will  and  consent  of  the  latter  to  return 
^^  to  his  capita],  and  there  to  resume  his  spiritual  functions  and  his 
"  temporal  authority.  But  it  is  the  opinion  of  Her  Majesty's 
"  Government  that  such  a  reconciliation  could  scarcely  be  effected, 
"  or  if  effected  for  the  moment,  could  never  be  permanent,  unless  the 
"  basis  upon  which  it  was  founded  were  to  be  that  the  Pope  should 
"  engage  to  maintain  the  constitutional  and  representative  system 
"  of  government  which  he  granted  last  year  to  his  subjects,  and 
"  unless  the  separation  between  the  spiritual  authority  and  the 
"  temporal  powers  and  institutions  of  the  State  were  so  clearly  and 
'^  so  distinctly  established  as  to  put  an  end  to  those  manifold  griev- 
"  ances  which  the  mixture  of  the  spiritual  with  the  temporal  power 
^*  has  for  so  long  a  period  of  time  produced  in  the  Roman  States. 
"  The  great  importance  of  admitting  laymen  to  administrative  and 
"  judicial  functions  in  the  Roman  States  was  pointed  out  to  the 
"  late  Pope  by  the  Memorandum  presented  in  1832  to  the  Roman 
"  Government  by  the  Representatives  of  Austria,  France,  Great 
"  Britain,  Prussia  and  Russia,  and  the  events  which  have  happened 
"  since  that  time,  not  only  in  the  Roman  States,  but  in  the  rest  of 
'^  Europe,  have  tended  to  make  it  still  more  important  that  such  a 
"  reform  should  be  carried  out  into  full  and  complete*  execution. 
"  Your  Excellency  will  give  the  Nuncio  a  copy  of  this  despatch. 

"  I  am,  &c. 
"  (Signed)        Palmerston." 


No.  4. 

On  the  12th  of  July,  1859,  Antonelli  addressed  to  the  repre- 
sentatives of  the  Papal  Government  at  foreign  Courts  a  circular,  in 
which  he  dwelt  upon  the  evils  brought  upon  the  Papacy  by  the 
revolution  in  Italy  and  the  assistance  given  to  it  by  the  '^King 
"  of  Piedmont,"  and  then  invoked  the  forcible  intervention  of 
foreign  States  to  keep  the  Pope  on  his  throne,  as  follows : — 

"  AH  the  measures  taken  with  the  view  of  preventing  or  extenu- 
"  ating  this  series  of  evils  having  been  in  vain,  the  Holy  Father,  not 
"  forgetful  of  the  duties  incumbent  upon  him  for  the  protection  of 
'^  the  States  and  for  the  preservation  in  its  integrity  of  the  temporal 
"  domain  of  the  Holy  See,  which  is  essentially  connected  with  the 
**  free  and  independent  exercise  of  the  Supreme  Pontificate,  protests 
'^  against  the  violations  and  unsurpations  committed,  in  spite  of  the 
"  acceptance  of  neutrality,  and  desires  that  his  protest  may  be  com- 
"  municated  to  all  the  European  Powers.  Confident  in  the  justice 
^^  which  distinguishes  these  Powers,  he  feels  assured  that  they  will 
"  support  him,  that  they  will  not  permit  the  success  of  a  manifest 
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'^  Tiolation  of  the  law  of  nations  and  the  rights  of  the  Holy  Father. 
"  He  trusts  that  they  will  not  hesitate  to  co-operate  in  the  vindica- 
'^  tion  of  those  rights,  and  to  that  end  he  invokes  their  assistance 
"  and  protection  "  (ft). 

On  the  3rd  of  September,  1859,  the  Assembly  of  Romagna 
adopted  the  following  resolution,  by  which  they  formally  cast  off 
their  allegiance  to  the  Pope : — 

*'  Considering  that  the  people  of  Romagna,  after  having  in  former 
«  centuries  lived  under  their  own  statutes  and  laws,  and  in  the 
''  beginning  of  the  present  century  formed  part  of  a  civil  kingdom, 
'^  were  in  1815  placed  under  the  temporal  government  of  the  Pope 
^'  against  their  will ;  considering  that  that  Government,  while  it  did 
"  not  revive  the  old  privileges,  destroyed  the  good  institutions  of 
'^  the  Italian  kingdom,  and  afflicted  its  subjects  by  its  bad  adminis- 
'^  tration,  well  known  to  Europe ;  considering  that  from  that  moment 
'^  the  history  of  these  provinces  became  a  painful  succession  of 
'^  revolutions  and  reactions,  so  that  at  length  exceptional  measures 
''  and  the  state  of  siege  became  the  ordinary  rule  of  government ; 
"  considering  that  this  produced  serious  evils,  not  only  by  destroy- 
"  ing  public  prosperity,  but  also  by  overthrowing  the  moral  sense  of 
'*  the  people,  with  incessant  danger  to  the  tranquillity  of  Italy  and 
'*  Europe ;  considering  that  every  attempt  at  reform  was  vain,  that 
'^  the  prayers  of  the  people  remained  unheard,  as  well  as  tiie  advice 
"  of  the  Potentates  of  Europe,  and  that  the  promises  made  were 
'^  never  kept ;  considering  that  the  said  Government  has  been  found 
'^  to  be  incompatible  with  Italian  nationality,  with  civil  equally  and 
*'  political  liberty  ;  considering  that  it  was  not  even  able  to  defend 
'^  the  lives  and  property  of  its  subjects ;  considering  that  it  abdi- 
"  cated  its  sovereignty  de  facto,  giving  up  its  noblest  prerogatives 
"  into  the  hands  of  Austrian  Generals,  who  for  many  years  held  the 
"  civil  and  military  government  of  these  provinces  in  their  hands, 
''  and  conducted  it  ill ;  considering  that  it  cannot  support  itself  by 
"  its  own  strength,  but  only  by  foreign  or  mercenary  armies,  and 
"  has  therefore  become  imcompatible  with  public  tranquillity  and 
**  permanent  order ;  lastly,  considering  that  the  temporal  govem- 
'^  ment  of  the  Pope  is  substantially  and  historically  distinct  from 
^^  the  spiritual  government  of  the  Church,  which  these  populations 
".  will  always  respect,  we,  representatives  of  the  people  of  Romagna, 
"  convoked  in  general  assembly,  and  calling  God  to  witness  as  to 
^'  the  rectitude  of  our  intentions,  declare  that  the  people  of  Romagna 
"  refuse  to  live  any  longer  under  the  temporal  sway  of  Uie  Pontiff  '*  (c). 


!: 


b)  Ann,  Reg,  1859 :  History,  pp.  257,  258. 

c)  Ann,  Reg,  1859 :  History,  pp.  258,  259. 
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No.  5. 

ENCYCLIC  AND   SYLLABUS,  DECEMBER,   1864  (rf). 

"  Die  VIII.  Decembris,  MDCCCLXIV. 

"  SS.   DOMINI   NOSTBI   PII   IX. 

"EPISTOLA  ENCYCLICA. 

"  Venerabilibus  Fratribus  Patriarchis,  Primatibus,  Archiepiscopis 
"  ET  Episcopis  Universis  Gratiam  et   Communionem   Apo- 

^'  STOLIG^   SeDIS   HABENTIBUS. 

"  PIUS  PAPA  IX. 

"  Venerabiles  Fratres, 

'<  Salutem  et  Apostolicam  Benedictionem. 

"  Quanta  cura  ac  pastorali  yigilantia  Romani  Pontifices  Prsdecea- 
sores  Nostri,  exsequeutes  demandatnm  sibi  ab  ipso  Christo  Domino 
in  persona  Beatissimi  Petri  Apostolorum  Principis  officium,  munus- 
que  pascendi  agnos  et  oves,  nunquam  intermiserint  universum 
Dominicum  gregem  sedulo  enutrire  verbis  fidei,  ac  salutari  doctrina 
imbuere,  eumque  ab  venenatis  pascuis  arcere,  omnibus  quidem  ac 
Vobis  pra>sertim  compertum,  exploratumque  estyVenerabiles  Fratres. 
Et  sane  iidem  Decessores  Nostri,  augustse  catholic®  religionis, 
yeritatis  ac  justitise  assertores  et  yindices,  de  animarum  salute 
maxime  solliciti  nihil  potius  unquam  habuere,  quam  sapientissimis 
suis  Litteris,  et  Constitutionibus  ret^ere  damnare  omnes  hsereses 
et  errores,  qui  Divinae  Fidei  nostras,  catholicae  Ecclesise  doctrines, 
morum  honestati,  ac  sempiternae  hominum  saluti  adversi,  graves 
frequenter  excitarunt  tempestates,  et  Christianam  civilemque  rem- 
publicam  miserandum  in  modiim  funestarunt.  Quocirca  iidem 
Decessores  Nostri  Apostolica  fortitudine  continenter  obstiterunt 
nefariis  iniquorum  hominum  molitionibus,  qui  despumantes  tarn- 
quam  fiuctus  feri  maris  confusiones  suas,  ac  libertatem  promit- 
tentes,  cum  servi  sint  corruptionis,  fallacibus  suis  opinionibus,  et 
pemiciosissimis  scriptis  catholicaa  religionis  civilisque  societatis 
fundamenta  convellere,  omnemque  virtutem  ac  justitiam  de  medio 
tollere,  omniumque  animos  mentesque  depravare,  et  incautos  im- 
peritamque  praesertim  juventutem  a  recta  morum  disciplina  aver- 
tere,  eamque  miserabiliter  corrumpere,  in  erroris  laqueos  inducere, 
ac  tandem  ab  Ecclesits  catholicae  sinu  avellere  conati  sunt. 
^^  Jam  vero,  uti  Vobis,  Venerabiles  Fratres,  apprime  notum  est, 
No8  vix  dum  arcano  Divinae  Providentiae  consilio  nullis  certc 
Nostris  mentis  ad  banc  Petri  Cathedram  evecti  fuimus,  cum  vide- 
remus  summo  animi  Nostri  dolore  horribilem  sane  procellam  tot 

(d)  See  pp.  400,  426,  442. 
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^'  pravis  opinionibus  oxcitatam,  et  grayissima,  ac  nunquam  satis 
"  lugenda  damna,  quae  in  christianum  populum  ex  tot  erroribus 
"  redundant,  pro  Apostolici  Nostri  Ministerii  officio  illustria  Prajdo- 
"  cessoruni  Nostrorum  vestigia  sectantes  Nostrani  extulimus  vocem, 
"  ac  pluribus  in  vulgus  editis  Encyclicis  Epistolis  et  Allocutionibus 
"  in  Consistorio  habitis,  aliisque  Apostolicis  Litteris  praacipuos 
"  tristissima)  nostra  eetatis  errores  damnavimus,  eximiamque  vestram 
"  episcopalem  vigilantiam  excitavimus,  et  universos  catholicse 
^^  Ecclesise  Nobis  carissimos  filios  etiam  atque  etiam  monuimus  et 
"  exhortati  sumus,  ut  tam  dirae  contagia  pestis  omnino  horrerent  et 
"  devitarent.  Ac  praesertim  Nostra  prima  Encyclica  Epistola  die 
"  9  Novembris  anno  1846  Vobis  scripta,  binisque  Allocutionibus, 
"  quarum  altera  die  9  Decembris  anno  1854,  altera  vero  9  Junii 
"  anno  1862  in  Consistorio  a  Nobis  habita  fuit,  monstrosa  opinionum 
"  portenta  damnavimus,  qua3  hac  potissimum  estate  cum  maximo 
"  animarum  damno,  et  civilis  ipsius  societatis  detrimento  dominantur, 
"  quajquonon  solum  catholicasEccle8i8B,ej usque  salutari  doctrinic  Jic 
"  vcnerandis  juribus,  verum  etiam  sempiternae  naturali  legi  a  Deo  in 
**  onmium  cordibus  insculptaj,  rectceque  rationi  maxime  adversantur, 
**  et  ex  quibus  alii  prope  omnes  originem  habent  errores. 

^^  Etsi  autem  baud  omiscrimus  potissimoa  hujusmodi  errores 
^^  saepe  proscribere  et  reprobare,  tamen  catholicaB  Ecclesiss  causa, 
'^  animarumque  salus  Nobis  divinitus  commissa,  atque  ipsius  humanas 
<<  societatis  bonum  omnino  postulant,  ut  iterum  pastoralem  vestram 
'^  BoUicitudinem  excitemus  ad  alias  pravas  profligandas  opiniones,  qua? 
"  ex  eisdem  erroribus,  veluti  ex  fontibus,  erumpunt.  Quae  falsae  ac 
'^  perversa)  opiniones  eo  magis  detestandae  sunt,  quod  eo  potissimum 
'^  spectant,  ut  impediatur  et  amoveatur  salutaris  ilia  vis,  quam 
^^  catholica  Ecclesia  ex  divini  sui  Auctoris  institutione  et  mandato, 
"  libere  exercere  debet  usque  ad  consummationem  saeculi  non 
^^  minus  erga  singulos  homines,  quam  erga  nationes,  populos  sum- 
"  mosque  eoriim  Principes,  utque  de  medio  tollatur  mutua  ilia  inter 
"  Sacerdotium  et  Imperium  consiliorum  societas  et  concordia,  quae 
"  rei  cum  sacrae  tum  civili  fausta  semper  extitlt  ac  salutaris.  [Gregor. 
<*  XVI.  Epist.  Encycl.  *  Mirari:  15  Aug.  1832.]  Etenim  probe 
"  noscitis,  Venerabiles  Fratres,  hoc  tempore  non  paucos  rejieriri, 
"  qui  civili  consortio  impium  absurdumque  Jiaturalismi,  uti  vocant, 
^^  principium  applicantes  audent  docere,  '  optimam  societatis  pu- 
'^  blicas  rationem,  civilemque  progressum  omnino  requirere,  ut  humana 
'^  societas  constituatur  et  gubernetur,  nuUo  habito  ad  religionem 
"  respectu,  ac  si  ea  non  existeret,  vel  saltem  nullo  facto  veram  inter 
"  falsasque  religiones  discrimine.'  Atque  contra  sacrarum  Litte- 
"  rarum,  Ecclesiaj,  sanctorumque  Patrum  doctrinam,  assercre  non 
"  dubitant,  *  optimam  esse  conditionem  societatis,  in  qua  Imperio 
"  non  agnoscitur  officium  coercendi  sancitis  poenis  violatores  catho- 
"  licae  religionis,  nisi  quatenus  pax  publica  postulet.'  Ex  qua 
''  omnino  falsa  socialis  regiminis  idea  baud  timent  erroneam  illam 
"  fovere  opinionem  catholicac  Ecclesise,  animarumque  saluti  maxime 
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"  exitialem  a  rec.  mem,  Gregorio  XVI.  Pnsdecessore  Nostro  delira- 
"  mentum  appellatam  [Eadem  Encycl.  ^  Mirart*'],  nimirum  *liber- 
"  tatem  conscientiaj  et  cultuum  esse  proprium  cujuscumque  hominis 
"  jus,  quod  lege  proclamari  et  asseri  debet  in  omni  recte  constituta 
"  sociotate,  et  jus  civibus  inesse  ad  omnimodam  libertatem  nulla 
"  vel  ccclcsiastica,  vel  civili  auctoritate  coarctandam,  quo  buos 
"  conceptus  quoscumque  sive  voce,  sive  typis,  sive  alia  ratione 
"  palam  publiceque  manif estare  ac  declarare  valeant.'  Dum  vero 
"  id  temere  affirmant,  baud  cogitant  et  considerant,  quod  libertatem 
^^  perditwtns  [S.  Aug.  Epist.  105,  al.  IGG]  prajdicant,  ct  quod  ^si 
"  bumanis  persuasionibus  semper  disceptare  sit  liberum,  nunquam 
"  deesse  poterunt,  qui  veritati  audeant  resultare,  et  do  bumanae 
"  sapicntiffi  loquacitate  confidere,  cum  banc  nocentissimam  vanitatem 
"  quantum  debeat  fides  et  sapientia  Christiana  vitare,  ex  ipsa  Domini 
"  nostri  Jesu  Cbristi  institutione  cognoscat.'  [S.  Leonis  Epist.  164, 
"  al.  133,  §  edit.  Ball.] 

"  Et  q\ioniam  ubi  a  civili  societato  fuit  amota  religio,  ac  repudiata 
"  divina;  rcvelationis  doctrina  et  a\ictoritas,  vel  ipsa  germana  justitiaj 
"  bumanique  juris  notio  tcnebris  obscuratur  et  amittitur,  atque  in 
"  vera;  justitio;  Icgitimique  juris  locum  materialis  subslituitur  vis, 
"  inde  lic^uet  cur  nonnulli  certissimis  sana;  rationis  principiis  penitus 
"  neglcctis  posthabitisquo  audeant  conclamare,  *  voluntatem  populi, 
"  publica,  quam  dicunt,  opinione  vel  alia  ratione  manifestatam 
"  constituere  supremam  legem  ab  omni  divino  bumanoque  jure 
'^  solutam,  et  in  ordine  politico  facta  consummata,  eo  ipso  quod 
"  consummata  sunt,  vim  juris  habere.'  Verum  ecquis  non  videt, 
"  planeque  sentit,  hominum  societatem  religionis  ac  veraj  justitiaj 
"  vinculis  solutam  nullum  aliud  profecto  propositum  habere  posse, 
"  nisi  scopum  comparandi,  cumulandique  opes,  nullamque  aliam  in 
"  suis  actionibus  legem  sequi,  nisi  indomitam  animi  cupiditatem 
"  inserviendi  propriis  voluptatibus  et  commodis  ?  Eapropter  bujus- 
"  modi  homines  acerbo  sane  odio  insectantur  Religiosas  Familias 
"  quamvis  de  re  Christiana,  civili,  ac  litteraria  summopere  meritas, 
"  et  blaterant  easdem  nullam  habere  legitimam  existendi  rationom, 
"  atque  ita  biereticorum  commentis  i)laudunt.  Nam  ut  eapientissime 
"  rec.  mem.  Pius  VI.  Decessor  Noster  docebat,  *  regularium  abolitio 
"  laidit  Htatum  publicaj  professionis  consiliorum  evangelicorum, 
^^  la^dit  vivendi  rationem  in  Ecclcsia  commendatam  tamquam 
^^  Apostolica;  doctrinal  consentaneam,  Irodit  ipsos  insignes  fundatores, 
"  quos  super  altaribus  veneramur,  qui  non  nisi  a  Deo  inspirati  eas 
"  constituerunt  societates.'  [Epist.  ad  Card,  de  la  Kochefoucault, 
"  10  Martii  1791.]  Atque  etiam  impie  pronunciant,  auferendam 
"  esse  civibus  et  Ecclesiro  facultatem  *  qua  eleemosynas  Christianai 
"  caritatis  causa  palam  erogare  valeant,'  ac  de  medio  tollendam 
"  legem  *  qua  certis  aliquibus  diebus  opera  servilia  propter  Dei 
"  cultum  prohibentur,'  fallacissime  prsetexentes,  commemoratam 
"  facultatem  et  legem  optima  publics  coconomise  principiis  obftistere. 
"  Neque  contenti  amovere  religionem  a  publica  pocietate,  volunt 


636  APPENDIX  VII. 

''  religionem  ipsam  a  privatis  etiam  arcere  familiis.  Etenim 
'^  fiinestissimuin  Communismi  et  Sodalismi  docentes  ac  profitentes 
''  errorem  assenmt '  societatem  domesticam  seu  familiam  totam  suae 
"  existentise  rationem  a  jure  dumtaxat  civil!  mutuari ;  proindeque 
"  ex  lege  tanium  civili  dimanare  ac  pendere  jura  omnia  parentum 
''  in  filios,  cum  primis  vero  jus  institutionis  educationisque  cu- 
^^  randse.'  Quibus  impiis  opinionibus,  machinationibusque  in  id 
'^  prfficipue  intenduDt  fallacissimi  isti  homines,  ut  salutiiera  catho- 
'^  licffi  Ecclesise  doctrina  ac  vis  a  juventutis  institutione  et  educa- 
'^  tione  prorsus  eliminetur,  ac  teneri  flexibilesque  juvenum  animi 
"  pemiciosis  quibusque  erroribus,  yitiisque  misere  inficiantur  ac 
'^  depraventur.  Siquidem  omnes,  qui  rem  timi  sacram,  tmn 
'^  publicam  perturbare,  ac  rectum  societatis  ordinem  evertere,  et 
'^  jura  omnia  divina  et  humana  delere  sunt  conati,  omnia  nefaria  sua 
''  consilia,  studia  et  operam  in  improvidam  prnsertim  juyentutem 
"  decipiendam  ac  depravandam,  ut  supra  innuimus,  semper  contu- 
"  lerunt,  omnemque  spem  in  ipsius  juventutis  corruptela  collocarunt. 
^^  Quocirca  nunquam  cessant  utrumque  clerum,  ex  quo,  veluti 
'^  certissima  histories  monumenta  splendide  testantur,  tot  magna  in 
"  Christianam,  civilpm,  et  litterariam  rempublicam  commoda  redun- 
*^  darunt,  quibuscumque  infandis  modis  divexare,  et  edicere, 
"  ipsum  Clerum  *  utpote  vero,  utilique  scientise  et  civilitatis  pro- 
^'  gressui  inimicum,  ab  omni  juventutis  instituendss  educanda^que 
"  cura  et  officio  esse  amovendum.' 

^*  At  vero  alii  instaurantes  prava  ac  toties  damnata  novatorum 
'^  commenta,  insigni  impudentia  audent,  Ecclesias  et  hujus  Aposto- 
"  licce  Sedis  supremam  auctoritatem  a  Christo  Domino  ei  tributam 
"  civilis  auctoritatis  arbitrio  subjicere,  et  omnia  ejusdem  Ecclesias  et 
"  Sedis  jura  denegare  circa  ea  quae  ad  exteriorem  ordinem  pertinent. 
"  Namque  ipsos  minime  pudet  affirmare  *  Eccleaiss  leges  non 
"  obligare  in  conscientia,  nisi  cum  promulgantur  a  civili  potestate ; 
"  acta  et  decreta  Romanorum  Pontificum  ad  religionem  et  Ecclesiam 
"  spectantia  indigere  sanctione  et  approbatione,  vel  minimum 
^^  assensu  potestatis  civilis;  constitution es  Apostolicas [Clement XII. 
"  *  In  eminent^  Benedict  XIV.  *  Providas  Romanorum,*  Pii  VII. 
"  *  Ecclesiam,*  Leon  is  XII.  *  Quo  graviora '],  quibus  damnantur 
'^  clandestinse  societates,  sive  in  eis  exigatur,  sive  non  exigatur 
'^  juramentum  de  secreto  servando,  earumque  asseclie  et  iautores 
'^  anathemate  mulctantur,  nuUam  habere  vim  in  illis  orbis  regio- 
"  nibus  ubi  ejusmodi  aggregationea  tolerantur  a  civili  gubemio ; 
"  excoramunicationem  a  Concilio  Tridentino  et  Romanis  Pontifi- 
^*  cibus  latam  in  eos,  qui  jura  possessionesque  Ecclesise  invadunt  et 
*^  usurpant,  niti  confusione  ordinis  spiritualis  ordinisque  civilis  ac 
*■''  politici,  ad  mundanum  dumtaxat  boniun  prosequendum ;  Ecclesiam 
'^  nihil  debere  decemere,  quod  obstringere  possit  fidelium  conscien- 
^'  tias  in  ordine  ad  usum  rerum  temporalium;  Ecclesise  jus  non 
'^  competere  violatores  legum  suarum  poenis  temporalibus  coercendi ; 
<<  confonne  esse  sacne  theologise,  junsque  publici   principiis,   bo* 
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'^  norum  proprietaiem,  qu8s  ab  Ecclesia,  a  Familiis  religiosis,  aliisque 
"  locis  piis  possideatur,  civili  gubemio  asserere  et  vindicare.' 
*^  Neque  erubeacunt  palam  publiceque  profiteri  hsereticorum  efiatum 
^^  et  principium,  ex  quo  tot  perversse  oriuntur  sententiai,  atque 
*^  errores.  Dictitant  enim  '  Ecclesiasticam  potestatem  non  esse  jure 
"  divino  distinctam  et  independentem  a  potestate  civili,  neque 
"  ejusmodi  distinctionem  et  independentiam  servari  posse,  quin  ab 
<^  Ecclesia  inyadantur  et  usurpentur  essentialia' jura  potestatis 
^^  civilis.*  Atque  silentio  prseterire  non  possumus  eorum  audaciam, 
"  qui  sanam  non  sustinentes  doctrinam  contendunt '  illis  Apostolicae 
*'  Sedis  judiciis,  et  decretis  quorum  objectum  ad  bonum  generale 
"  £cclesiffi,  ejusdemque  jura,  ac  disciplinam  spectare  dedaratur, 
"  dummodo  iidei  morumque  dogmata  non  attingat,  posse  assensum 
"  et  obedientiam  detrectari  absque  peccato,  et  absque  ulla  catholicsB 
*^  professionis  jactura : '  quod  quidem  quantopere  adversetur  catho- 
'^  lico  dogmati  plense  potestatis  Romano  Fontifici  ab  ipso  Christo 
^'  Domino  divinitus  collatse  universalem  pascendi,  regendi,  et  guber- 
"  nandi  Ecclesiam,  nemo  est  qui  non  clare  aperteque  videat  et 
*^  intelligat. 

^*  In  tanta  igitur  depravatarum  opinionum  perversitate,  Nos 
^^  Apostolici  Nostri  officii  probe  memores,  ac  de  sanctissima  nostra 
^^  Religione,  de  sana  doctrina,  et  animarum  salute  Nobis  divinitus 
^^  commissa,  ac  de  ipsius  humanse  societatis  bono  maxime  soUiciti, 
^^  Apostolicam  Nostram  vocem  iterum  extollere  existimavimus. 
^^  Itaque  omnes  et  singulas  pravas  opiniones  ac  doctrinas  singillatim 
^^  hisce"  Litteris  commemoratas  Auctoritate  Nostra  Apostolica  re- 
^^  probamus,  proscribimus  atque  damnamus,  easque  ab  omnibus 
^^  catholicae  Ecclesise  filiis,  veluti  reprobatas,  proscriptas  atque 
^^  damnatas  omnino  baberi  volumus  et  mandamus. 

*^  Ac  prffiter  ea,  optime  scitis,  Venerabiles  Fratres,  hisce  tempo- 
'^  ribus  omnis  veritatis  justitiseque  osores,  et  acerrimos  nostrse  reli- 
^^  gionis  hostes,  per  pestiferos  libros,  libellos,  et  ephemerides  toto 
'^  terrarum  orbe  dispersas  populis  illudentes,  ac  malitiose  mentientes 
'^  alias  impias  quasque  disseminare  doctrinas.  Neque  ignoratis,  hac 
^^  etiam  nostra  setate,  nonnullos  reperiri,  qui  Satanae  spiritu  permoti 
^^  et  incitati  eo  impietatis  devenerunt,  ut  Dominatorem  Dominum 
^^  Nostrum  Jesum  Christum  negare,  ej  usque  Divinitatem  scelerata 
*^  procaoitate  oppugnare  non  paveant.  Hie  vero  baud  possumus, 
^'  quin  maximis  meritisque  laudibus  Yos  efieramus,  Venerabiles 
'^  Fratres,  qui  episcopalem  vestram  vocem  contra  tantam  impietatem 
^^  omni  zelo  attollere  minime  omisistis. 

"  Itaque  hisce  Nostris  Litteris  Yos  iterum  amantissime  alloqui- 
^^  mur,  qui  in  sollicitudinis  Nostne  partem  vocati  summo  nobis  inter 
'^  maximas  Nostras  acerbitates  solatio,  leetitiae,  et  consolationi  eatis 
^^  propter  egregiam,  qua  prasstatis  religionem,  pietatem,  ac  propter 
"  mirum  ilium  amorem,  ndem,  et  observantiam,  qua  Nobis  et  huic 
*^  Apostolicffi  Sedi  concordissimiB  animis  obstricti  gravissimum  epi- 
^'  scopale  vestrum  ministerium  strenue  ac  aedulo  implere  contenditis. 
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*^  Etenim  ab  eximio  vestro  pastoral!  zelo  expectamus,  ut  assumentes 
^^  gladium  spiritus,  quod  est  verbum  Dei,  et  confortati  in  gratia 
^^  Domini  Nostri  Jesu  Christi,  velitis  ingeminatis  studiis  quotidie 
^^  magis  prospicere,  ut  fideles  curse  vestree  concrediti  '  abstineant  ab 
^'  herbis  noxiis,  auas  Jesus  Cbristus  non  colit,  quia  non  sunt  plan- 
^^  tatio  Patris.'  [S.  Ignatius  M.  ad  Philadelph.  3.]  Atque  eisdem 
^'  fidelibus  inculcare  nunquam  desinite,  omnem  veram  felicitatem  in 
"  homines  ex  aiigusta  nostra  religione,  ejusque  doctrina  ex  exercitio 
^^  redundare,  ac  beatum  esse  populum,  cujus  Dominus  Deus  ejus. 
^^  [Psal.  143.]  Docete  ^  catholicse  Fidei  fundamento  r^na  subsis- 
"  tere  fCaelest.  Epist.  22,  ad  Synod.  Ephes.  apud  Coast.,  p.  1200], 
^'  et  ninil  tarn  mortiferum,  tarn  prteceps  ad  casiun,  tam  expositum  ad 
^^  omnia  pericula,  si  hoc  solum  nobis  putantes  posse  sufficere,  quod 
"  liberum  arbitrium,  cum  nasceremur,  accepimus,  ultra  jam  a 
'^  Domino  nihil  quseramus,  id  est,  auctoris  nostri  obliti,  ejus  poten- 
^'  tiam,  ut  nos  ostendamus  liberos,  abjuremus.*  [S.  Innocent.  I. 
'^  Epist.  29  ad  Episc.  Cone.  Carthag.  apud  Const.,  p.  891.]  Atque 
"  etiam  ne  omittatis  docere  ^  regiam  potestatem  non  ad  solum  mundi 
^^  regimen,  sed  maxime  ad  Ecclesi®  prsesidium  esse  collatam '  [S. 
"  Leonis  Epist.  156,  al.  125],  et  nihil  esse  quod  civitatura  Principi- 
^^  bus,  et  Kegibus  majori  fructui,  gloriseque  esse  possit,  quam  si,  ut 
"  sapientissimus  fortissimusque  alter  Prsedccessor  Noster  S.  Felix 
^^  Zenoni  Imperatori  prsescribebat,  ^  Ecclesiam  catholicam  •  .  . 
^^  sinaut  uti  legibus  suis,  nee  libertati  ejus  quemquam  permittant 
*^  obsistere.  .  .  .  Certum  est  enim,  hoc  rebus  suis  esse  salutare, 
'^  ut,  cum  de  causis  Dei  agatur,  justa  ipsius  constitutam  regiam  to- 
^'  luntatem  Sacerdotibus  Christi  studeant  subdere,  non  prsferre.' 
"  [Pii  VII.  Epist.  Encycl.  '  Diu  satis;  15  Mail  1800.] 

"  Sed  si  semper,  Venerabiles  Fratres,  nunc  potissimum  in  tantis 
"  Ecclesia*,  civilisque  societatis  calamitatibus,  in  tanta  adversariorum 
^^  contra  rem  catholicam,  et  banc  Apostolicam  Sedem  conspiratione 
"  tantaque  errorum  congerie,  necesse  omnino  est,  ut  adeamus  cum 
^^  fiducia  ad  thronum  gratise,  ut  misericordiam  consequamur,  et 
"  gratiam  inveniamus  in  anxilio  opportuno.  Quocirca  omnium 
"  fidelium  pietatem  excitare  existimavimus,  ut  una  Nobiscum 
"  Vobisque  clementissimum  luminum  et  misericordiarum  Patrem 
"  ferventissimis  humillimisque  precibus  sine  intermissione  orent,  et 
'^  obsecrent,  et  in  plenitudine  fidei  semper  confugiant  ad  Dominum 
'^  Nostrum  Jesum  Christum,  qui  redemit  nos  Deo  in  sanguine  sue, 
'^  Ejusque  dulcissiiiium  Cor  flagrantissimie  erga  nos  cariUitis  victi- 
"  mam  enixe  jugiterque  cxorent,  ut  amoris  sui  vinculis  omnia  ad 
"  seipsum,  trahat,  utque  omnes  homines  sanctissimo  suo  amore  in- 
^^  iiammati  secundum  Cor  Ejus  ambulent  digne  Deo  per  omnia  pla- 
"  centes,  in  omni  bono  opere  fructificantes.  Cum  autem  sine  dubio 
"  gratiores  sint  Deo  hominum  preces,  si  animis  ab  omne  labe  puris 
*^  ad  ipsum  accedant,  idcirco  ca^Iestes  Ecclesio;  thesauros  dispensa- 
*^  tioni  Nostra;  commissos  Christi  fidelibus  Apostolica  liberalitate 
^'  reserare  censuimus,  ut  iidem  fideles  ad  veram  pietatem  vehement 
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^'  tius  incensi,  ac  per  Pocnitentiae  Sacramentum  a  peccatomm  macalis 
"  cxpiati,  fidentius  suas  preces  ad  Deiim  efiiindant,  ejusqne  miseri- 
^^  cordiam  et  gratiam  conBequantur. 

^^  Hisce  igitur  Litteris  auctoritate  Nostra  Apostolica  omnibus  et 
'^  singulis  utriusque  sexus  catholici  orbis  fidelibus  Plenariam  Indul- 
'^  gentiam  ad  instar  Jubilsei  concedimus  intra  unius  tantam  mensis 
''  spatium  usque  ad  totum  futurum  annum  1865  et  non  ultra,  a 
'*  Vobis,  Venerabiles  Fratres,  aliisque  legitimis  locorum  Ordinariis 
^^  statuendum,  eodem  prorsns  modo  et  forma  qua  ab  initio  supremi 
'^  Nostri  Pontificatus  concessimus  per  Apostolicas  Nostras  Litteras 
^^  in  forma  Brevis  die  20  mensis  Novembris  anno  1846  datas,  et  ad 
"  imiyersom  episcopalem  vestrum  Ordinem  niissas,  quarum  initium 
"  *  Arcano  Divin©  Providentia  consilio/  et  cum  omnibus  eisdem 
"  facultatibus,  qu»  per  ipsas  Litteras  a  Nobis  datae  fuerunt.  Volu- 
^^  mus  tamen,  ut  ea  omnia  serventur,  quae  in  commemoratis  Litteris 
^^  praescripta  simt,  et  ea  excipiantur,  quae  excepta  esse  declaravimus. 
^'  Atque  id  concedimus,  non  obstantibus  in  contrarium  facientibus 
'^  quibuscumque,  etiam  special i  et  individua  mentione  ac  derogatione 
^^  dignis.  Ut  autcm  onmis  dubitatio  et  difficultas  amoveatur, 
"  carundem  Litterarum  exemplar  ad  Vos  perferri  jussimus. 

*'  Rogemus,  Venerabiles  Fratres,  de  intimo  corde  et  de  tota  mente 
'^  misericordiam  Dei,  quia  et  ipse  addidit  dicens:  Misericordiam 
^^  autem  meam  non  dispergam  ab  eis.  Petamus  et  accipiemus,  et  si 
*^  accipiendi  mora  et  tarditas  fuerit  quoniam  graviter  offendimus, 
^'  pulsemus,  quia  et  pu Isanti  aperictur,  si  modo  pulsent  ostium  preces, 
'*  gcmitus,  et  lacrjmae  nostras,  quibus  insistere  et  immorari  oportet, 
'^  et  si  sit  unanimis  oratio,  .  .  .  imusquisque  oret  Deum  non 
^^  pro  se  tantum,  sed  pro  omnibus  fratribus,  sicut  Dominus  orare 
"  nos  docuit.  [S,  Cyprian.  Epist.  II.]  Quo  vero  facilius  Deus 
^^  Nostris,  Vestrisque,  et  omnium  fidelium  precibus,  Totisque  annuat, 
^^  cum  omni  fiducia  deprecatricem  apud  £um  adhibeamus  Immacu- 
^^  latam  sanctissimamque  Deiparam  Virgin  em  Mariam,  quaa  cunctas 
^^  haereses  interemit  in  imi verso  mimdo,  quasque  omniiun  nostnun 
'^  amantissima  Mater  ^  tota  suavis  est  ...  ac  plena  misericordiae 
^'  .  .  .  .  omnibus  sese  exorabilem,  omnibus  clementissimam  praabet, 
^^  omnium  necessitates  amplissimo  quodam  miseratur  affectu'  [S. 
"  Bernard.  Serm.  de  duodecim  prsBrogativis  B.M.V.  ex  verbis  Apo- 
^^  calyp.],  atque  utpote  Regina  adstans  a  dextris  Unigeniti  Filii  Sui 
**  Domini  Nostri  Jesu  Christi  in  vestitu  deaurato  circumamicta 
^'  Vcirietate  nihil  est,  quod  ab  £o  impetrare  non  valeat.  Sufiragia 
"  quoque  petamus  Beatissimi  Petri  Apostolorum  Principis,  et  Oo- 
"  apostoli  ejus  Pauli,  omniumque  Sanctorum  Coelitum,  qui  facti  jam 
^'  amici  Dei  pervenerimt  ad  coelestia  regna,  et  coronati  possident  pal- 
*'  mam,  ac  de  sua  immortalitate  securi,  de  nostra  sunt  salute 
"  solliciti. 

'^  Denique  coclestium  omnium  donorum  copiam  Vobis  a  Deo  ex 
^'  animo  adprecantes,  singularis  Nostrac  in  vos  caritatis  pignus  Apo- 
"  stolicam  Benedictionem  ex  intimo  corde  profectam  Vobifl  ipaiai 
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^'  Yenerabiles  Fratres,  conctisque  Clericis,  Laicisque  fidelibos  corse 
''  vestrse  commissis  peramanter  impertimus. 

^'  Datum  Romae  apud  S.  Petnim  die  VIll.  Decembiis  anno  1864, 
''  decimo  a  Dogmatica  Definitione  Immaculatse  Gonceptionis  Deiparse 
"  Virginis  Marise. 

"  Pontificatus  Nostri  anno  decimonono. 

"  Pius  PP.  EX." 


"  SYLLABUS 


'^  COHPLECTENS  PR^CIPUOS  NOSTRiB  iETATIS  ERRORES  QUI  NOTANTUR  IN 
"  ALLOCUTIONIBUS  CONSISTORIALIBUS,  IN  ENCTCLICIS  ALIISQUE  APO- 
"  STOLICIS  LITTERIS  SAKCTISSIMI  DOMINI  NOSTRI  PII  PAPJE   IX, 

"§L 

^'  PantheismuSj  NaiuralisfnuSy  et  Rationalismua  ahsolutua. 

^'  I.  Nullum  supremum,  sapientissimum,  providentissimiunqae 
'^  Xumen  divinum  exsistit  ab  hac  rerum  universitate  distinctumy  et 
''  DeuB  idem  est  ac  rerum  natura,  et  iccirco  immutationibus  ob- 
''  noxius ;  Deusque  reapse  fit  in  homine  et  mundo,  atque  omnia 
^^  Deus  sunt  et  ipsissimam  Dei  habent  substantiam  ;  ac  una  eadena- 
'^  que  res  est  Deus  cum  mundo,  et  proinde  spiritus  cum  materia, 
'^  necessitas  cum  libertate,  verum  cum  falso,  bonum  cum  malo  et 
"  justum  cum  injusto. 

"  Alloc.  Maxima  quidem  9  iimii  1862. 
'*  II.  Neganda  est  omnis  Dei  actio  in  homines  et  mundum. 

"  Alloc.  Maxima  quidem  9  iunii  1862. 
"  III.  Humana  ratio,  nullo  prorsus  Dei  respectu  habito,  imicus  est 
"  veri  et  falsi,  boni  et  mali  arbiter,  sibi  ipsi  est  lex,  et  naturalibua 
"  suis  viribus  ad  hominum  ac  populorum  bonum  curandum  sufficit. 
"  Alloc.  Maxima  quidem  9  iunii  1862. 
"  IV.  Omnes  religionis  veritates  ex  nativa  humanse  rationis  vi 
"  derivant ;  bine  ratio  est  princeps  norma  qua  homo  cognitionem 
"  omnium  cujuscumque  generis  veritatum  assequi  possit  ac  debeat. 
"  Epist.  encycl.  Qui  pluribus  9  novembris  1846. 
"  Epist.  encycl.  Singulari  quidem  17  martii  1856. 
"  Alloc.  Maxima  quidem  9  iunii  1862. 
"  V.  Divina  revelatio  est  imperfecta  et  iccirco  subjecta  continue 
^^  et  indefinito   progressui   qui  humanse   rationis  progression!   re- 
spondeat. 

"  Epist.  encycl.  Qui  pluribus  9  novembris  1846. 
"  Alloc.  Maxima  quidem  9  iunii  1862. 
"  VI.  Christi  fides  humanae  refragatur  rationi ;  divinaque  revelatio 
'^  non  solum  nihil  prodest,  verum  etiam  nocet  hominis  perfectioni. 
"  Epist.  encycl.  Qui  pluribus  9  novembris  1846. 
''  Alloc.  Maxima  quidem  9  iunii  18 62. 
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^'  YII.  Prophetias  et  miracula  in  sacris  Litteris  exposita  et  narrata 
''  sunt  poetarum  commenta,  et  Christianas  fidoi  mysteria  philoso- 
"  phicarum  investigationum  summa ;  et  utriusque  Testament!  libris 
"  mythica  continentur  inventa ;  ipseque  Jesus  Christus  est  my thica 
"  fictio. 

"  Epist.  encycl.  Qui  pluribus  9  novembris  1846. 

"  Alloc,  Maxima  quidem  9  iunii  1862. 


"  §  11. 

"  Rationalismus  moderatus, 

"  VIII.  Quum  ratio  Humana  ipsi  religioni  sequiparetur,  iccirco 
'*  theologicsc  disciplinse  perinde  ac  philosophies  tractandss  sunt. 
"  Alloc.  Singulari  quadam  perfusi  9  decembris  1854. 
"  IX.  Omnia  indiscriminatim  dogmata  religionis  Christianas  sunt 
'^  objectum  naturalis  sciential  seu  philosophise ;  et  humana  ratio 
''  historice  tantum  exculta  pctest  ex  suis  naturalibus  viribus  et 
"  principiis  ad  veram  de  omnibus  etiam  reconditioribus  dogmatibus 
"  Bcientiam  pervenii*e,  modo  haec  dogmata  ipsi  ration!  tamquam 
**  o)»jectum  proposita  fuerint. 

"  Epifit.  ad  Archiep.  Frising.  Gravisaivias  11  decembris  1862 
"  Epist.  ad  eumdem,  Tuaa  libenter  21  decembris  1863. 
"  X.  Quum  aliud  sit  philosophus,  aliud  philosophia,  ille  jus  offi- 
^'  cium  habet  se  submittendi  auctoritati,  quam  veram   ipse  pro- 
"  baverit;    at   philosophia    neque    potest,   neque   debet   uUi   sese 
**  submittere  auctoritati. 

"  Epist.  ad  Archiep.  Frising.  Gravissimas  11  decembris  1862. 
"  Epist  ad  eumdem,  Tuas  libenter  21  decembris  1863 
"  XL  Ecclesia  non  solum  non  debet  in  philosophiam  unquam 
"  animadvertere,   verum   etiam  debet   ipsius   philosophise   tolerare 
"  errores,  eique  relinquere  ut  ipsa  se  corrigat. 

"  Epist.  ad  Archiep.  Frising.  Gravissimas  1 1  decembris  1862. 
"  XII.  ApostolicsB  Sedis  llomanarumque  Congregationum  decreta 
"  liberum  scientiae  progressum  impediunt. 

"  Epist.  ad  Archiep.  Frising.  Tiias  libenter  21  decembris  1863. 
^^  XIII.  Methodus  et  principia,  quibus  antiqui  doctores  scholastici 
"  Theologiam    excoluerunf,    temporum    nostrorum    necessitatibus 
"  scientiarumque  progressui  mini  me  congruunt. 

"  Epist.  ad  Archiep.  Frising.  Tuas  libenter  2 1  decembris  1 863. 
'^  XIV.  Philosophia  tractanda  est  nulla  supcrnaturalisrevelationis 
"  habita  ratione. 

"  Epist.  ad  Archiep.  Frising.  Tuas  libenter  21  decembris  1863. 

*'  N.B.  Cum  rationalismi  systemate  cohaerent  maximam  partem 

"  errores  Antonii  GUnther,  qui  damnatur  in  Epist.  ad  Card.  Archiep. 

*'  Coloniensem  Eximiam  tuam  15  iunii  1847,  et  in  Epist.  ad  Episc. 

"  Wratishiviensem  Dolore  haud  mediocri  30  aprilis  1860. 
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«  §  III. 

*'  Indifferentismus,  Latitudinarismus. 

"  XV.  Liberum  cuique  homini  est  earn  amplecti  ac  profiteri  reli- 
^'  gionem,  quam  rationis  lumine  quia  ductus  veram  putaverit. 
"  Litt.  Apost.  Multiplices  inter  10  iunii  1851. 
"  Alloc.  Maxima  quidem  9  iunii  1862. 
"  XVI.  Homines  in  cujusvis  religionis  cultu  viam  aetems  salutis 
'^  reperire  seternamque  salutem  assequi  possunt. 

"  Epist.  encycl.  Qui  pluribud  9  novembris  1846. 
"  Alloc.   Uhi  primum  17  decembris  1847. 
"  Epist.  encycl.  Singxdari  quidem  17  martii  1856. 
"  XVIL  Saltern  bene  sperandum  est  de  scterna  illorum  omnium 
"  salute,  qui  in  vera  Christi  Ecclesia  nequaquam  versantur. 
"  Alloc.  Sin^lari  quadam  9  decembris  1854. 
"  Epist.  encycl.  Quarito  conficiamur  17  augusti  1863. 
^'  XVIII.  Protestantismus  non  alind  est  quam  diversa  ejusdem 
^'  Christianas  religionis  forma,  in  qua  teque  ac  in  Ecclesia  Catholics 
*'  Deo  placere  datum  est. 

"  Epist.  encycl.  Noscitis  et  nobiscum  8  decembris  1849. 

"  §  IV. 

"  SocialiamuSy  Communismus,  Societates  clandestinm,  Societates 
"  hiblicwy  Societates  clerico-liberales, 

"  tijiLsmodi  pestes  scBpe  gravissimisque  verborum  formulis  repro- 
"  bantur  in  Epist.  encycl.  Qui  pluribus  9  novemb.  1846 ;  in  Alloc. 
"  Quibus  quantisque  20  april.  1849 ;  in  Epist.  encycl.  Noscitis  et 
''  nobiscum  8  dec.  1849 ;  in  Alloc.  Singulari  quadam  9  decemb. 
"  1854 ;  in  Epist.  encycl.  Quanto  conficiamur  mcerore  10  augusti 
*•  1863. 

"  §  V. 

"  Errores  de  Ecclesia  ejusque  juribus. 

"  XIX.  Ecclesia  non  est  vera  perfectaquo  societas  plane  libera, 
^'  nee  poUet  suis  propriis  et  constantibus  juribus  sibi  a  divine  suo 
'*  Fundatorc  collatis,   scd  civilis  potestatis  est  definire  quo^   sint 
"  Ecclesia^  jura  ac  limites,  intra  quos  eadem  jura  exercere  queat. 
"  Alloc.  Singulari  quadam  9  decembris  1854. 
"  Alloc.  Multis  gravibusque  17  decembris  1860. 
**  Alloc.  Maxima  quidem  9  iunii  1862. 
"  XX.  Ecclesiastica   potestas  suam  auctoritatem   exercere     non 
"  debet  absque  civilis  gubernii  venia  et  assensu. 

"  Alloc.  Meminit  unusquisque  30  septembris  1861. 
*^  XXI.  Ecclesia  non  habct  potestatem  dogmatice  definiendi  reli- 
^'  gionem  Catholicas  Ecclesise  esse  unice  veram  religionem. 
"  Litt.  Apost.  Multiplices  inter  10  iunii  1851. 
"  XXII.  Obligatio,  qua  catholici  magistri  et  scriptores   omnino 
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''  adstringuntur^  ooarctatur  in  lis  tantum,  quae  ab  infallibili  Ecclesiae 
'*  judicio  veluti  fidei  dogmata  ab  omnibus  credeoda  proponuntur. 

"  Epist.  ad.  Archiep.  Frising.  Tuas  Ubenter  21  decembris 
"  1863. 
"  XXIIL  Bomani  Poniificcs  et  Concilia  cccumenica  a  limitibus 
"  sua;  potestatis  rccesserunt,  jura  Principum  usiirparunt,  atque  etiam 
"  in  rebus  fidei  et  morum  definiendis  errarunt. 

"  Litt.  Apost.  Multiplices  inter  10  iunii  1851. 
"  XXIV,  Eccleaia  vis  Inferendae  potestatcm  non  habet,  ncque 
"  potestatem  ullam  temporalera  directam  vel  indirectam. 
'*  Litt.  Apost  Ad  apostoUcce  22  augusti  1851. 
"  XXV.  Prater  potestatem  cpiscopatui  inhoerentem,  alia  est  attri- 
'*  buta  temporalis  potestas  a  civili  imperio  vel  expresse  vel  tacite 
^'  concessa,  revocanda  propterea,  cum  libuerit  a  civili  imperio. 
'*  Litt.  Apost  Ad  apostoUcce  22  augusti  1851. 
*'  XXVI.  Ecclesia  non  habet  nativum  ac  legitimum  jus  acquirendi 
ac  possidendi. 

"  Alloc.  Nunquamfore  15  decembris  1856. 
"  Epist  encycl.  Incredibili  17  septembris  1863. 
"  XXVII.  Sacri  Ecclesisc  ministri  Homanusque  Pontifex  ab  onmi 
"  rerum  temporalium  cura  ac  dominio  sunt  omnino  cxcludendi. 
"  Alloc.  Maxima  quidem  9  iunii  1862. 
"  XXVIII.  Episcopis,  sine  gubernii  venia,  fas  non  est  vel  ipsas 
"  apostolicas  litteras  prcmulgare. 

"  Alloc.  Nunquamfore  15  decembris  1856. 
'*  XXIX.  Gratis  a  Romano  Pontifice  concessce  existimari  debent 
''  tamquam  irrita;,  nisi  per  gubernium  fuerint  imploratas. 
"  Alloc.  Nunquam  fore  15  decembris  1856. 
*'  XXX.  Ecclesia;  et  personarum  ccclesiasticarumimmuDitasajure 
"  civili  ortum  babuit. 

"  Litt.  Apost.  MultipUces  inter  10  iunii  1851. 
"  XXXI.  Ecclesiasticnm    forum    pro    temporalibus    clericorum 
"  causis  sive  civilibus  sive  crirainalibus  omnino  dc  medio  tollendum 
'^  est  etiam  inconsulta  et  reclamante  Apostolica  Sede. 
"  Alloc.  Acerbissimum  27  septembris  1852. 
"  Alloc.  Nunquamfore  15  decembris  1856. 
'*  XXXII.  Absque   ulla  naturalis  juris   et   sequitatis  violaiione 
"  potest  abrogari  personalis  immunitas,  qua  clerici  ab  onere  subcundse 
**  exercendaKjue  militia;  eximuntur  j  banc  vero  abrogationem  pos- 
*^  tulat  civilis  progressus,  maxime  in  societate  ad  formam  liberioris 
*^  regiminis  constituta. 

"  Epist    ad   Episc.   Montisregal.      Singularis   nobisqne   29 
"  septembris  1864. 
**  XXXIII.  Non   pertinct  unice  ad  ecclesiasticam  jurisdictiunis 
**  potestatem  proprio  ac  nativo  jure  dirigere  theologicarum  rerum 
"  doctrinam. 

"  Epist.  ad  Archiep.  Frising.   Tuas  Ubenter  21  decembris 
"  1868. 
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"  XXXIV.  Doctrina  comparantium  Romanum  Pontificem  Principi 
^*  libero  et  agenti  in  universa  Ecclesia,  doctrina  est  quae  medio  seyo 
"  prffivaluit. 

"  Litt.  Apost  Ad  apostoliccB  22  augusti  1851. 
"  XXXV.  Nihil  vetat,  alicujus  Concilii  generalis  sententia  aut 
''  universorum  populorum  facto,  summum  Pontificatum  ab  Romano 
"  Episcopo  atque  Urbe  ad  alium   episcopum  aliamque   civitatem 
"  traneferri. 

"  Litt.  Apost.  Ad  apostoliccB  22  augusti  1851. 
^'  XXXVI.  National  is  Concilii   definitio   nullam   aliam   admittit 
"  disputation  em,  civilisque   administratio  rem  ad   hosce   terminos 
"  exigere  potest. 

**  Litt.  Apost.  Ad  apostolicce  22  augusti  1851. 
"  XXXVII.  Institui  possunt  nationales  Ecclesise  ab  auctoritate 
"  Romani  Pontificis  subductae  planeque  divisaj. 

"  Alloc.  Multis  gravibusque  17  decembris  1860. 
"  Alloc.  Jamdudum  cemimus  18  martii  1861. 
"  XXXVllL  Divisioni  Ecclesise  in  orientalem  atque  occidentalcm 
"  nimia  Komanorum  Pontificum  arbitria  contulerunt. 
"  Litt.  Apost.  Ad  apoatoliccB  22  augusti  1851. 

"  §  VI. 

"  En*ores  de  soctetate  civili  turn  in  se,  turn  in  suia  ad  Ecclesiam 

relationibus  spectata, 

'*  XXXIX.  Reipublicae  status,  utpote  omnium  jurium  origo    et 
"  fons,  jure  quodam  pollet  nullis  circumscripto  limitibus. 
"  Alloc.  Maxima  quidem  9  iunii  1862. 
"  XL.  Catholicae  Ecclesise  doctrina   humanae  societatis  bono  et 
"  commodo  adversatur. 

"  Epist.  encycl.  Qui  pluribus  9  novembris  1846. 
"  Alloc.  Quibus  quantisque  20  aprilis  1849. 
"  XLI.  Civili  potestati  vel  ab   infideli  imperante  exercita;    coni- 
"  petit  potestas  indirecta  negativa  in  sacra;  eideni  proinde  competit 
"  nedum  jus  quod  vocant  exequatur,  sed  etiam  jus  appellationis, 
"  quam  nuncupant  ab  abiisu, 

"  Litt.  Apost.  Ad  apo8tolic(E  22  augusti  1851. 
"  XLII.  In  conflictu  legum  utriusque  potestatis,  jus  civile  praj- 
"  valet. 

"  Litt.  Apost.  Ad  apostolicce  22  augusti  1851. 
"  XLII  I.  Laica  potestas  auctoritatem  habet  rescindendi,  declarandi 
"  ac  faciendi  irritas  solemnes  conventiones  (vulgo  Concordata)  swpcv 
"  usu  jurium  ad  ecclesiasticam  immunitatem  pertinentium  cum  Sede 
**  Apostolica  initas,  sine  hujus  consensu,  immo  et  ca  reclamantc. 
"  Alloc.  In  Consistoriali  1  novembris  1850. 
"  Alloc.  Multis  gravibusque  17  decembris  1860. 
"  XLIV.  Civilis  auctoritas  potest  se  immiscere  rebus  quae  ad 
"  religionem;  mores,  et  regimen  spirituale  pertinent.   Hinc  potest  de 
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''  instructiunibuu  judicare,  quas  Ecclesite  postoresad  coiiBcientiarum 
"  nonnam  pro  suo  munere  edunt,  quiii  etiam  potest  de  divinorum 
**  sacramentorum  administratione  et  dispositionibus  ad  ea  suscipienda 
"  necessariis  decemere. 

**  Alloc.  In  Consistoriali  1  novembris  1850. 
•  "  Alloc.  Maxima  quidem  9  iunii  1862. 
"  XLV.  Totum  scholarum  publicarum  regimen,  in  quibus  juven- 
"  tus  Christianae  alicujus  reipublicaj  institnitur,  episcopalibiis  dum- 
"  taxat  seminariis  aliqua  ratione  exceptis,  potest  ac  debet  attribui 
**  auctoritati  civili  et  ita  quidem  attribui,  ut  nullum  alii  cuicumquo 
"  auctoritati  recognoscatur  jus  immiscendi  se  in  disciplina  scholarum, 
"  in  regimine  Rtudiorum,  in  graduum  collatione,  in  delectu  aut 
"  approbatione  magistrorum. 

"  Alloc.  In  Consistorialt  1  novembris  1850. 
"  Alloc.  Quibus  luctuosisaimis  5  septembris  1851. 
''  XL VI.  Immo  in  ipsi<)  clericorum  seminariis  methodus  studio- 
"  rum  adhibenda  civili  auctoritati  subjicitur. 

"  Alloc.  Nunqvamfore  15  decembris  1856. 
"  XL VII.  Postulat  optima  civilis  societatis  ratio,  ut  populares 
'*  schola;,  quse  patent  omnibus  cujusque  e  populo  classis  pueris,  ac 
"  publica  universim  Instituta,  qua  litteris  severioribusque  disciplinis 
*'  tradendis  et  educationi  juventutis  curanda;  sunt  destinata,  exi- 
"  mantur  ab  omni  Ecclesia:  auctoritate,  moderatrice  vi  et  ingerentia, 
"  plenoque  civilis  ac  politicse  auctoritatis  arbitrio  subjiciantur,  ad 
'^  imperantium  placita  et  ad  communium  a^tatis  opinionum  amussim. 
"  Epist.  ad  Archiep.  Friburg.  Quum  non  sine  14  iulii  1864. 
"  XLVIII.  Catholicis  viris  probari  potest  ea  juventutis  instituendo; 
"  ratio,  qua;  sit  a  catholica  lide  et  ab  Ecclesia;  potestate  sejuncta, 
**  quieque  rerum  dumtaxat  naturalium  scientiam  ac  terrente  socialis 
"  vitce  fines  tantum  modo  vel  saltem  primarium  spectet 

"  Epist.  ad  Archiep.  Friburg.  Quuin  non  sine  14  iulii  1864. 
"  XLIX.  Civilis  auctoritas  potest  impedire  quominus  sacrorum 
''  Antistites  et  fideles  populi  cum  Romano  Pontifice  llbere  ac  mutuo 
**  communicent. 

*^  Alloc.  Maxima  quidem  9  iunii  1862. 
**  L.  i^ica  auctoritas  habet  per  se  jus  prassentandi  Episcopos,  et 
*^  potest  ab  illis  exigere  ut  ineant  dia^cesium  procurationem  ante- 
''  quam  ipsi  canonicam  a  S.  Sede  insiitutionemetapostolicas  litteras 
"  accipiant. 

"  Alloc.  Nunquamfore  15  decembris  1856. 
"  LI.  Immo  laicum  gubemium  habet  jus  deponendi  ab  exercitio 
*'  pastoralis  ministerii  Episcopos,  neque  tenetur  obedire  Romano 
''  Pontifici  in  iis  quae  episcopatum  et  Episcoporum  respiciunt  insti- 
"  tutionem. 

"  Litt.  Apost.  Multiplices  inter  10  iunii  1851. 
"  Alloc.  Acerbissimum  27  septembris  1852. 
"  LI  I.  Gubemium  potest  suo  jure  immutare  aetatem  ab  Eccleaia 
praescriptam  pro  religiosa  tam  mulierum  quam  virurum  profea- 
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'^  sione,  omnibusque  religiosis  familiis  indicere,  ut  neminem  sine  sao 
'^  permiBsu  ad  Bolemnia  vota  nuncupanda  admittant. 

**  Alloc.  Nunquamfore  15  decembris  1856. 
"  LIII.  Abrogandce  sunt  leges  quse  ad  religiosarum  familiarum 
*'  statum  iutandum,  earumque  jura  et  officia  pertinent ;  immo  potest 
*^  civile  gubernium  iis  omnibus  auxilium  pra»tare,  qui  a  suscepto 
'^  religiosae  vitse  instituto  defjcere  ac  solemnia  vota  fningere  velint ; 
*'  pariterque  potest  religiosas  easdem  familias  perinde  ac  collegiatas 
'*  Ecclesias  et  beneficia  simplicia  etiam  juris  patronatus  penitus 
*'  extinguere,  illorumque  bona  et  reditus  civilis  potestatis  adminis- 
*'  trationi  et  arbitrio  subjicere  et  vindicare. 

"  Alloc.  Acerbissimum  27  septembris  1852. 

"  Alloc.  Probe  memineritis  22  ianuarii  1855. 

"  Alloc  Cum  8CBpe  26  iulii  1855. 
'*  LIV.  Eeges  et  Principes  non  solum  ab  Ecclesis  jurisdictione 
'^  eximuntur,  verum  etiam  in  quaestionibus  jurisdictionis  dirimendis 
'^  superiores  sunt  Ecclesice. 

**  Litt.  Apost.  Multiplices  inter  10  iunii  1851. 
'^  LV.  Ecclesia  a  Statu,  Statusque  ab  Ecclesia  sejungendus  est. 

"  Alloc.  Acerbissimum  27  septembris  1852. 


«§  vn. 

"  Errores  de  Eihica  naturali  et  Christiana. 

'^  LVI.  Morum  leges  divina  baud  egent  sanctione,  minimequo 
'^  opus  est  ut  human®  leges  ad  naturae  jus  conformentor  aut  obli- 
'^  gandi  vim  a  Deo  accipiant. 

"  Alloc.  Maxima  quidem  9  iunii  1862. 
"  LVII.  Philosophicarum    rerum   morumque   scientia,   itemquc 
'^  civilca  leges  possunt  et  debent  a  divina  et  ecclesiastica  auctoritatc 
''  declinare. 

^'  Alloc.  Maxima  quidem  9  iunii  1862. 
^^  LYIII.  Alias  vires  non  sunt    agnoscendae  nisi   illae  quae    in 
^^  materia  positae  sunt,  et  omnis  morum  disciplina  honestasque  collo> 
*'  cari  debet  in  cimiulandis  et  augendis  quovis  modo  divitiis  ac  in 
^'  voluptatibus  explendis. 

*'  Alloc.  Maxima  quidem  9  iunii  1862. 
"  Epist  encycl.  Quanta  conficiamur  10  augusti  1863. 
^*  LIX.  Jus  in  materiali  facto  consistit,  et  omnia  hominum  of&cia 
'<  sunt  nomen  inane,  et  omnia  humana  facta  juris  vim  habent. 
"  Alloc.  Maxima  quidem  9  iunii  1862. 
"  LX.  Auctoritas  nihil  aliud  est  nisi  numeri  et  materialium  viriiim 
"  summa. 

"  Alloc.  Maxima  quidem  9  iunii  1862. 
**  LXI.  Fortimata  facti  injustitia  nullum  juris  sanctitati  detri- 
'^  mentum  affert. 

'^  Alloc.  Jamdudum  cemimus  18  martii  1861. 
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'^  LXII.  Proclamandum   est  et  obseryandum   principium   quod 
"  vocant  de  non  intej-ventu, 

"  Alloc.  N0VO8  et  ante  28  septembris  1860. 
^^  LXIII.  Legitimis  principibus  obedientiam  detrectare,  immo  et 
"  rebellare  licet. 

"  Epist.  encycl.  Qui  plurihus  9  novembris  1846. 
"  Alloc.  Quisqve  vestrvm  4  octobris  1847. 
"  Epist.  encycl.  Noscitis  et  nobiscum  8  decembris  1849. 
"  Litt.  Apost  Cum  cathoUca  26  martii  1860. 
"  LXIV.  Turn    cujusque    sanctissimi    juramenti   violatio,   turn 
'^  quselibct  scelesta  flagitiosaqiie  actio  sempiternal  leg!  repugnans,  non 
*'  solum  baud  est  improbanda,  verum  etiam  omnino  licita,  summisque 
^*  laudibus  effcrcnda,  quando  id  pro  patriae  amore  agatur. 
'^  Alloc.  Quibus  quantisque  20  aprilis  1849. 


"  §  VIII. 
"  Encores  de  Matrimonio  Chn'sttano, 

"  LXV.  Nulla   ratione   ferri   potest,    Christum  evexisse  matri- 
'*  monium  ad  dignitatem  sacramenti. 

"  Litt.  Apost.  Ad  apostoUccB  22  augusti  1861. 
"  LXVI.  Matrimonii  sacramentum  non  est  nisi  contractui  accea- 
"  sorium  ab  eoque  separabile,  ipsumque  sacramentum  in  una  tantiun 
"  nuptiali  benedictione  situm  est. 

**  Litt.  Apost.  Ad  apostoUccB  22  augusti  1851. 
"  LXV II.  Jure  naturae  matrimonii  vinculum  non  est  indissolubile, 
'^  ct  in  variis  casibus  divortium  proprie  dictum  auctoritate  civili 
"  sanciri  potest. 

^^  Litt  Apost.  Ad  apostoUccB  22  augusti  1851. 
^^  Alloc.  Acet'bissimutn  27  septembris  1852. 
'^  LXVIII.  Ecclesia  non  habet  potestatem  impedimenta  matri- 
^^  monium  dirimentia  inducendi,  sed  ca  potestas  civili  auctoritati 
*'  competit,  a  qua  impedimenta  existentia  tollendi^  sunt. 
"  Litt.  Apost.  Multiplices  inter  10  iunii  1851. 
^'  LXIX.  Ecclesia   sequioribus  steculis  dirimentia  impedimenta 
'*  inducere  cocpit,  non  jure  proprio,  sed  illo  jure  usa,  quod  a  civili 
*'*'  potestate  mutuata  erat 

'^  Litt  Apost  Ad  apostoUcce  22  augusti  1851. 
^*  LXX.  Tridentini   canon es  qui  anathematis  censuram  illis  in- 
"  ferunt  qui  facultatem  impedimenta  dirimentia  inducendi  Ecclesis 
^*  negarc  audeant,  vel  non  sunt  dogmatici  vel  de  hac  mutuata  potes- 
^'  tate  intelligendi  sunt. 

"  Litt.  Apost.  Ad  apostoUcce  22  augusti  1851. 
*'  LXXI.  Tridentini  forma  sub  infirmitatis  poena  non  obligate  ubi 
*'  lex  civilis  aliam  formam  pra^stituat,  et  velit  ac  nova  forma  inter- 
'^  veniente  matrimonium  vcdere. 

*'  Litt.  Apost  Ad  apostolicw  22  augusti  1851. 
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"  LXXII.  Bonifacius  VIII.  votum  castitatis  in  ordinatione  emis- 
*'  sum  nuptias  nullas  reddere  primus  asseruit. 

"  Litt.  Apost    Ad  apostolicce  22  augusti  1851. 
"  LXXIII.  Vi  contractus  mere  civilis   potest  inter  ChristiaDos 
*^  constare  veri  nominis  matrimonium ;    falsumque  est,  aut    con- 
**  tiactum  matrimonii  inter  Cbristianos  semper  esse  Aacramentum, 
"  aut  nullum  esse  contractum,  si  sacramentum  excludatur. 
*'  Litt.  Apost.  Ad  Apostolicce  22  augusti  1831. 
"  Lettera  di  SS.  Pio  IX.  al  Ee  di  Sardegna,  9  settembre 

**  1852. 
**  Alloc.  Acerbissivium  27  septembris  1852. 
"  Alloc.  MultU  gravibusque  17  decembris  1860. 
^^  LXXIV.  Causae  matrimoniales  et  sponsalii^  suapte  natura  ad 
"  forum  civile  pertinent. 

'^  Litt.  Apost.  Ad  apostolicce  22  augusti  1851. 
^^  Alloc.  Acerhissimum  27  septembris  1852. 
"  N,  B, — Hue  facere  possunt  duo  alii  errores :  de  clericorum  coclibatu 
*'  abolendo  et  de  statu  matrimonii  statui  viiginitatis  anteferendo.  Con* 
"  fodiimtur,  prior  in  Epist.  Encycl.  Qui pluribus  9  novembris  1846, 
^^  posterior  in  Litteris  Apost.  Multiplices  inter  10  iunii  1851. 

"  §  IX. 
"  Errores  de  civili  Romani  Pontijicis  Principaiu. 

"  LXXY.  De  temporalis  regni  cum  spirituali  compatibilitate  dis- 
putant inter  se  Christianas  et  catholicae  Ecclesiae  filii. 
"  Litt.  Apost.  Ad  apostolicce  22  augusti  1851. 

"  LXXVI.  Abrogatio  civilis  imperii,  quo  Apostolica  Sedes  potitur, 
*'  ad  Ecclesiae  libertatem  felicitatemque  vel  maxime  conduceret. 
"  Alloc.  Quibus  quantisque  20  aprilis  1849. 

"  N,B. — Praeter  hos  errores  explicite  notatos,  alii  complures  im- 
*'  plicite  reprobantur  proposita  et  asserta  doctrina,  quam  catholici 
*'  omnes  firmissime  retinere  debeant,  de  civili  Eomani  Pontificis 
'^  principatu.  Ejusmodi  doctrina  luculenter  traditur  in  Alloc. 
^^  Quibus  quantisque  20  april.  1849 ;  in  Alloc.  Si  semper  antea  20 
"  maii  1850 ;  in  Litt.  Apost.  Cum  catholica  Ecclesia  26  Mart. 
"  1860;  in  Alloc.  Novos^  28  sept.  1860;  in  Alloc.  Jamdudum  18 
"  mart.  1861 ;  in  Alloc.  Maxima  quidem  9  junii  1862. 

"§  X. 
"  Errores  qui  ad  Liberalismum  hodiernum  referuntur. 

^^  LXXYII.  ^tate  hac  nostra  non  amplius  expedit  religionem 
'^  catholicam  haberi  tanquam  unicam  status  religionem,  ceteris  qui* 
'^  buscumque  cultibus  exclusis. 

"  Alloc.  Nemo  vestrum  26  iulii  1855. 

'^  LXXVIII.  Hinc  laudabiliter  in  quibusdam  catholici  nominis 
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"  regionibus  lege  cautum  est,  ut  homiuibus  illuc  immigrantibus 
"  liceat  publicum  proprii  cuj usque  cultus  exercitium  habere. 
"  Alloc.  Acerbissimvm  27  septembris  1852. 
"  LXXIX.  Enimvero  falsuni  est,  civilem  cujusque  cultus  liber- 
tateni,  itemque  pleuam  potestatem  omnibus  attribiitam  qimslibet 
opiniones  cogitationcsque  jjalam  publicecjue  manifestandi,  condu- 
cere  ad  j)opulorum  mores  animosque  facilius  corrumpendos,  ac  in- 
dififerentismi  pestem  propagandam. 

"  Alloc.  Nunquamfore  J  5  decembris  1856. 
"  LXXX.  Romanus  Pontifex  potest  ac   debet  cum   progressu, 
"  cum   liberalismo   et  cum   recenti   civilitate  sese  reconciliare  et 


(( 


componere. 

"  Alloc.  Jamdudum  cemimua  18  martii  1861." 


No.  6. 

Circular  of  Italian  Minister  for  Foreign  Affairs  to  Italian 
Diplomatic  Representatives  abroad, 

"  IlMinistro  degli  Affari  Ester i  ai  rappresentanti  di  S,  3/.  alV  Estero 

"  Floreuce,  18  Octobre  1870. 
**  Monsieur, 

"  Les  populations  des  provinces  romaines,  ay  ant  acquis  la  liberty 
**  d'exprimer  solennellement  leur  volont<^,  se  sont  prononcees  a  la 
"  prcsque  unanimite  pour  Tannexion  de  Rome  et  de  son  territoire  h 
"  la  monarchic  constitutionnelle  de  Victor-Emmanuel  II  et  de  ses 
"  descendants. 

"  Cette  votation,  faite  avec  toutes  les  garanties  de  sinc<5rit6  et  de 
*•  publiciU^,  est  la  derniere  consecration  de  Tunit^  italienne.  C'est 
"  au  milieu  des  manifestations  de  joie  de  la  nation  entiere  que  S.  M. 
**  le  Roi  a  accepte  It*  plebiscite  des  Remains,  et  qu'il  a  pu  declarer  que 
"  rocuvre  commenc^e  par  son  illustre  pt're,  et  jx)ursuivie  par  lui- 
"  memo  avec  tant  de  perseverance  et  de  gloire,  est  tnfin  achev^e. 

"  Pour  la  premiere  foij»,  depuis  bien  des  siecles,  les  Italiens  re- 
*'  trouvent  dans  Rome  le  centre  traditionnel  de  leur  nationaliU^. 
*'  Rome  est  d^sormais  reunie  a  I'ltalie  par  le  droit  national  qui, 
"  exprimd  d'abord  par  le  Parlement,  a  trouv^  dans  le  vote  des 
^^  Romains  sa  sanction  definitive.  Cest  la  un  grand  fait  dont  les 
"  consequences,  nous  sommes  les  premiers  a  le  reconnattre,  s'^tendent 
"  bien  au-dela  des  fronti^res  de  la  pdninsule,  et  contribueront  effi- 
"  cacement  au  progres  de  la  soci^te  catholique. 

**  En  allant  u  Rome,  PItalie  y  trouve  une  des  plus  grandes  ques- 
^'  tions  des  temps  modernes.  II  s'agit  de  mettre  d^accord  le  sentiment 
^'  national  et  le  sentiment  religieux,  en  sauvegardant  Pindependance 
"  et  I'autorite  spirituelle  du  Saint- Si^ge  au  milieu  des  libert^s  inh^- 
"  rentes  h  la  society  mod  erne. 

"  Ainsi  que  vous  Tavez  vu  par  la  r^porse  du  Roi  a  la  deputation 
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''  romaine,  Tltalie  sent  toute  la  grandeur  de  la  responsabilit^  qu'elle 
*^  assume  en  declarant  que  le  pouvoir  temporel  du  Saint-Pere  a 
"  cess^  d'exister.  Cette  responsabilit^,  nous  Tacceptons  avec  cou- 
'^  rage,  car  nous  sommes  sdrs  d'apporter  a  la  solution  du  probl^mc 
"  un  esprit  impartial  et  rempli  du  respect  le  plus  sincere  pour  lea 
"  sentiments  religieux  des  populations  catboliques. 

^'  Appliquer  Tid^e  du  droit,  dans  son  acception  la  plus  large  et  la 
'^  plus  ^lev^e,  aux  rapports  de  PEglise  et  de  TEtat,  telle  est  la  t&chc 
"  que  s'impose  I'ltalie. 

^'  Le  pouvoir  temporel  du  Saint-Si6ge  ^tsot  le  dernier  debris  dcs 
*^  institutions  du  moyen-Age.  A  une  ^poque  ou  les  id^ee  de  sou- 
''  verainet^  et  de  propri^t^  n^taient  pas  nettement  s^par^s,  o^  la 
**  force  morale  n'avait  aucune  sanction  efficace  dans  Popinion  pa- 
'^  blique,  la  confusion  dcs  deux  pouvoirs  a  pu  quelquefois  ne  pas 
'^  etre  sans  utility.  Mais  de  nos  jours  il  n'est  pas  n^cessaire  de 
^^  poss^der  un  territoire  et  d'avoir  des  sujets  pour  exercer  une  grande 
**  autorit<^  morale.  Une  souverainet^  politique  qui  ne  repose  pas 
<<  sur  le  consentement  des  populations,  et  qui  ne  pourrait  pas  se 
*'  transformer  selon  les  exigences  sociales,  ne  peut  plus  exister.  La 
''  contrainte  en  mati^re  de  foi,  repouss^e  par  tous  les  Etats  modemes, 
**  trouvait  dans  le  pouvoir  temporel  son  dernier  asile.  D^rmais 
**  tout  appel  au  glaive  s^culier  doit  etre  supprim^  k  Rome  meme,  et 
'^  I'Eglise  doit  profiter  k  son  tour  de  la  liberty.  D^gag^e  des  em- 
^^  barras  et  des  n^cessit^s  transitoires  de  la  politique,  Tautorit^ 
"  religieuse  trouvera  dans  Tadh^sion  respectueuse  des  consciences  sa 
"  veritable  souverainet^. 

"  Notre  premier  devoir,  en  faisant  de  Eome  la  capitale  de  I'ltalie, 
'^  est  done  de  d^larer  que  le  monde  catbolique  ne  sera  pas  menac4 
"  dans  ses  croyances  par  rachevement  de  notre  unit6.  Et  d'abord, 
^*  la  grande  situation  qui  appartient  personnellement  au  Saint-P^e 
^^  ne  sera  nullement  amoindrie  :  son  caract^re  de  souverain,  sa  pr^ 
**  Eminence  sur  les  autres  princes  catboliques,  les  immunity  et  la 
^^  liste  civile  qui  lui  appartiennent  en  cette  quality,  lui  seront  am- 
^'  plement  garantis ;  ses  palais  et  ses  residences  auront  le  privilege 
"  de  Pextraterritorialit^. 

'^  L'exercice  de  sa  haute  mission  spirituellc  lui  sera  assur^  par  un 
^^  double  ordre  de  garanties :  par  la  libre  et  incessante  communica- 
"  tion  avec  les  fideles  par  les  nonciatures  qu'il  continuera  k  avoir 
'^  aupr^s  des  puissances ;  par  les  represcntants  que  les  puissances 
*^  continueront  k  accr^diter  aupr^s  de  lui ;  enfio,  et  surtout,  par  la 
'^  separation  de  TEglise  et  de  TEtat  que  Tltalie  a  d^]k  proclam^e,  et 
"  que  le  gouvemement  du  Roi  se  propose  d'appliquer  sur  son  terri- 
'^  toire  d^s  que  le  Parlement  aura  donne  sa  sanction  aux  projets  des 
"  conseillers  de  la  couronne. 

"  Pour  rassurer  les  fiddles  sur  nos  intentions,  pour  les  convaincre 
"  qu'il  nous  serait  impossible  d'exercer  une  pression  sur  les  ddciaions 
"  du  Saint-Si^ge  et  de  chercher  a  faire  de  la  religion  im  instrument 
"  politique,  rien  ne  nous  parait  plus  efficace  que  la  liberty  complete 
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*'  que  nous  accordons  k  PEglise  snr  notre  territoire.  Nous  ne  nous 
^*  dissimulons  pas  que  dans  les  commencements  la  soci^t^  civile  aura 
'^  k  surmonter  beaucoup  d'obstacles  et  de  difficult^s.  Mais  nous 
"  avons  foi  dans  la  libert6 :  elle  saura  mod^rer  et  prdvenir  toutes  les 
*'  exag^rations,  elle  sera  un  corrcctif  suffisant  contre  le  fanatismc. 
^^  La  seule  puissance  que  nous  d^sirons  invoquer  k  Rome,  dont  les 
'^  traditions  Eont  si  imposantes,  est  la  puissance  du  droit.  Que  le 
'*  sentiment  religieux  trouve  une  expansion  nouvelle  dans  une  so- 
'*  ci^te  k  laquelle  ne  manque  d'ailleurs  aucune  des  garanties  de  la 
"  liberty  politique,  pour  nous  ce  n'est  pas  un  sujet  de  crainte,  mnis 
'^  de  sati^action,  car  la  religion  et  la  liberty  sont  les  plus  puissants 
"  ^l^ments  de  Tam^lioration  sociale. 

"  Nous  avons  le  ferme  espoir  que  le  moment  viendra  ou  le  Saint- 
"  P^re  appr^ciera  les  immenses  avantages  de  la  liberte  que  nous 
"  ofFrons  k  TEglise,  et  qu'il  cessera  de  regretter  un  pouvoir  dont 
"  tous  les  avantages  lui  restent,  dont  il  ne  perd  que  les  embarras  et 
"  les  dangereuses  responsabilit^s.  Vous  pourrez,  en  attendant, 
"  Monsieur,  assurer  le  Gouvemement  aupr^s  duquel  vous  fttes 
"  accr^dit^  que  le  Saint-Pere,  qui  a  eu  la  bonne  inspiration  de  ne 
"  pas  s'^loigner  du  Vatican,  est  entour^  par  les  autorit^s  rojales  et 
^^  par  les  populations  des  ^gards  les  plus  respectueux.  Le  jour  oil 
"  le  Pape,  cidant  aux  mouvements  de  son  cocur,  se  rappellera  que 
'^  le  drapeau  qui  flotte  k  present  a  Rome  est  celui  qu'il  a  b^ni  dans 
"  les  premiers  jours  de  son  pontificat,  au  milieu  des  acclamations 
"  enthousiastes  de  TEurope ;  le  jour  ou  la  conciliation  entre  TEglise 
'^  et  TEtat  sera  proclam^  au  Vatican,  le  monde  catholique  recon- 
*^  nattra  que  Tltalie  n'a  pas  fait  ime  oeuvre  sterile  de  demolition  en 
**  allant  k  Rome,  et  que  le  principe  d'autorit^  sera  dans  la  ville 
"  6temelle  replace  sur  la  base  large  et  solide  de  la  liberty  civile  et 
"  religieuse. 

"  Agreez,  etc.  (Firm.)  "  Visconti-Venosta." 

Documenti  Diplomatici  relaiivi  alia  Questione  Roniana  :  communis 
cali  dal  Ministro  degli  Affari  Eaten^  Visconti-Venoata  (19 
D6cembre  1870),  p.  69. 


No.  7. 

II  Ministro  del  He  a  Bruxelles  al  Ministro  degli  Affari  Esteri. 

"  Bruxelles,  8  Novembre  1870. 
«  Ricevuto  r  11. 
^*  Monsieur  le  Ministre, 

^^  Dans  le  premier  entretien  que  j'ai  eu,  k  mon  retour  k  Bruxelles, 
"  avec  le  Ministre  des  Affaires  Etrang^res,  j'ai  pu  me  convaincrc 
"  que  les  r^entes  circulaires  de  V.  B.  sur  les  affaires  de  Rome 
'^  avaient  produit  sur  son  esprit  un  excellent  effet.     M.  d'Anethan 
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'^  m'a  dit  que  la  grande  question  dans  cette  afikire  ^tait  que  la 
**  liberty  et  Tind^pendance  absolue  du  Saint-P^re  fussent  un  fait 
^^  dclatant  et  incontestable  aux  jeux  du  monde  entier,  et  que,  de 
^^  plus,  il  serait  vivement  k  d^sirer  que  les  sdret^s  donnas  par 
**  ritalie  k  cette  parfaite  liberty  d'action  re9ussent  la  sanction  col- 
'*  lective  de  toutes  les  puissances  catholiques.  J*ai  r^pondu  k  M. 
"  d^Anethan  que  dans  cet  ordre  d'id^es  le  Gouvemement  du  Roi 
*^  etait  dispose  k  aller  aussi  loin  que  possible,  et  que  les  communi- 
^'  cations  qu'il  avait  sp^cialement  charg^  ses  repr^sentants  k  T^tranger 
^^  de  faire  aux  diff^rents  Gouvemements  constituaient  ^videmment, 
"  vis-^-vis  des  puissances  catholiques,  un  engagement  moral. 

*'  J'ai  profit^  de  cette  occasion  pour  demander  au  Baron  d'Ane- 
*^  than  quelle  serait  Tattitude  du  Gouvemement  dans  les  interpella- 
**  tions  que  ne  pourrait  manquer  de  lui  adresser  la  majority  catho- 
'^  lique  de  la  Chambre  relativement  aux  affaires  romaines.  M. 
"  d^Anethan  m'a  r^pondu  qu*il  n'avait  aucune  esp^ce  d'inqui^tude 
*^  a  ctt  ^gard,  et  ne  ferait  que  r^p^ter  les  declarations  qu'il  avait 
*^  d^j^  formul^es  devant  la  Chambre.  '  La  Belgique,'  m'a-t-il  de 
*^  nouveau  dit,  '  est  im  Etat  neutre,  et  sa  neutrality  elle-m§me  lui 
^^  impose  la  stricte  obligation  de  ne  se  mdler  en  aucune  fa^on  des 
^^  questions  et  des  difii^rends  qui  peuvent  surgir  entre  les  autres 
"^  Etats.  Si  ritalie  a  une  question  territoriale  a  discuter  avec  le 
^^  Saint-Si<Sge,  c'est  Ik  une  afEaire  dans  laquelle  la  Belgique  n'a  rien 
*^  a  voir,  et  ce  serait  m^connaitre  lee  principes  sur  lesquels  repose 
"  son  existence  que  de  se  prononcer  d'une  mani^re  ou  d'une  autre 
"  a  ce  sujet.  Pour  nous  pousser  k  exprimer  officiellement  une 
"  opinion.  Ton  nous  dit  quelquefois  que  nous  sommes  un  Gouveme- 
**  ment  catholique,  mais  la  Belgique  est  un  pays  ou  la  liberie  de 
^^  tous  les  cultes  et  la  separation  absolue  de  TEglise  et  de  TElat  sont 
*^  inscrites  dans  la  constitution  comme  principes  foiidamentaux. 
"  Personnellement  nous  pouvons  avoir  les  convictions  rcligieusea 
"  qui  nous  conviennent ;  mais,  comme  Gouvemement,  la  Belgique 
"  doit  et  veut  rester  neutre  ;  quelles  que  soieat  les  instances  et  lea 
"  pressions  qui  puissent  se  produire,  nous  ne  sortiroas  pas  de  la.' 

"  Ce  langage,  que  j'ai  trouve  beaucoup  plus  accentu^  que  par  le 
"  passe,  indique  trts-clairemeut  que  le  Cabinet  actuel  est  plus  que 
"  j.'iinais  resolu  a  s'abriter,  en  actes  comme  on  paroles,  derri6re  la 
"  j)lus  stricte  neutrality. 

"  Agrdez,  etc. 

(Firm.)  "  C.  De  Barral." 

Documenti  Diplomatici  relativi  alia  Questione  Romana :  oommu- 
nicati  dal  MinistfO  dejli  Affari  Esteri,  Visconii-Venosta  (19 
D^cembre  1870),  p.  98. 
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No.  8. 

Spanish  Minister  of  State  at  Madrid  to  Italian  Ambassador, 
II  Ministro  di  Stato  di  Spagna  al  Ministro  del  Re  a  Madrid. 

'» Madrid,  14  Novembre  1870. 
'^  Eccellentissimo  Signore, 

^^  Col  maggiore  intercese  ho  preso  conoscenza  della  circolare  colla 
^^  quale  il  signor  Viscontd-Venosta  iDforma  i  rappresentanti  del  K6 
^'  air  estero  che  Siia  Maesta  ha  accettato  il  plebiscito  del  Roman  i, 
'^  i  quali,  quasi  alP  unaniinita,  hanno  votato  per  V  annessione  di 
'*  lioma  e  del  suo  territorio  alia  monarchia  costituzionale  di  Vittoiio 
^^  Emanuele  e  suoi  discendenti. 

"  II  signor  Ministro  degli  Affari  Esteri  di  Sua  Maestk  espone  in 
*'*'  quel  documento  la  nuova  situazione  creata  alia  Santa  Sede  poiche 
'^  k  venuto  mcDO  il  potere  temporale  del  Papa,  e  manifesta  la  fondatii 
'*  speranza  che  questo  avvenimento  non  sia  punto  per  nuocere  air 
'*  esercizio  della  missione  spirituale  del  Sommo  Pontefice,  il  quale, 
*'  avvenendo  in  Italia  la  riconciliazione  della  Stato  colla  Chiesn, 
'*  riconoscera  che  I'  annessione  dei  suoi  dominii  alia  monarchia  del 
'^  R^  Vittorio  Emanuele  non  k  stata  opera  sterile  di  distruzione,  e 
'^  che  il  principio  di  autorita  nella  cittii  eterna  si  affermera  nuova. 
**  mente,  cementato  solidamente  sulla  base  della  liberty  civile  e 
"  religiosa. 

^^  II  Govemo  di  S.  A.  brama  vivamente  che  giunga  quel  giorno 
*'  in  cui  r  Italia,  la  quale,  al  prezzo  di  tanti  sacrifizi,  ed  attraverso 
^^  tanti  secoli,  ha  proseguito  costantemente  la  laboriosa  impresa  della 
'^  sua  unificazione,  gia  intravveduta  ed  accarezzata  nelle  profonde 
^^  mcditazioni  del  genio,  e  radicatasi  infine  in  tutte  le  classi  del 
^'  popolo  come  met^  delle  aspirazioni  nazionali,  potra  congiungere 
^'  alle  antiche  sue  tradizioni  di  grandezza,  simboleggiate  da  Roma 
'^  capitale,  quelle  della  sovranita  spirituale  cui  sono  avvezze  a  scor- 
*'  gervi  le  non  scemeranno  sicuramente  nel  vederlo  seduto  suU' 
'*  augusta  cattedra  di  San  Pietro  senza  che  cinga  sulla  tiara  la 
^^  corona  temporale. 

'^  Cosi  il  papato  vivrk  di  vita  propria,  senza  che  la  religione  sia 
'^  turbata  nella  sua  sfera  pacifica  e  serena  dalle  esigenze  politiche 
^'  tlel  diritto  modemo,  le  quali  non  attaccano  la  sovranita  spirituale 
^*  del  Pontefice,  ma  che,  avversate  di  ostinata  e  temeraria  resistenza, 
"  avrebbero  potuto,  nel  giorno  deJl'  inevitabile  trionfo,  travolgeif 
"  nelia  stessa  catastrofe  V  autorita  religiosa  ed  il  dominio  temporale 
**  dei  Papi.  II  Govemo  Italiano  non  poteva  piii  a  lungo  sconoscere 
'^  il  desiderio  delle  popolazioni,  senza  esporsi  a  vedere  coinvolta 
^'  nella  stessa  avversione  la  monarchia  costituzionale.  Esso  ha 
'^  dovuto  prov vedere  nel  tempo  stesso  al  prestigio  della  Chiesa  od 
^^  alia  sua  propria  conservazione  procedendo  innanzi  sulla  via  trac- 
^^  ciatagli  dalla  pubblica  opinione. 

**  Agli  occhi  della  Spagna  non  poteva  essere  indififerente  il  passo 
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"  decisiyo  che  V  Italia  ha  fiitto  teste  nel  cammino  della  sua  ricosti- 
^*  tuzione  politica.  Poiche  le  due  nazioni  sono  unite  dal  vincolo 
'^  della  comunanza  d'  origine,  dall'  afEaata  di  razza,  lingua,  costumi 
'^  e  religione,  e  sono  costituite  sotto  identica  forma  di  goyerno,  e 
^*  non  hanno,  fortunatamente,  interessi  opposti,  ma  sperano,  invece, 
'^  riunire  quel  molti  che  gia  le  ravvicinano  con  nuovo  legame  che 
'^  venga  a  stringere  la  loro  fraterna  amicizia,  il  Goyerno  spaguuolo 
'^  ha  la  certezza  di  esscre  fedele  interprete  dei  sentimenti  del  paese 
^^  nel  congratularsi  seco  stesso,  e  felicitare  cordialmente  quelle  di 
"  S.  M.  Vittorio  Emanuele,  per  essere  iinalmente  pervenuto  a  por- 
'^  tare  gloriosamente  a  termine  1'  opera  dell*  unitk  italiana. 

'^  In  questa  circostanza  solenne  il  Goyerno  Italiano  si  k  affrettato 
'^  a  dichiarare  che  il  mondo  cattolico  nulla  ha  da  temere  per  le  sue 
'*  credenze  religiose  dalla  nuoya  situazione  in  cui,  d*  era  in  poi,  si 
^'  troyer^  il  pontificate.  £,  per  rassicurarlo  a  questo  riguardo,  il 
*^  signer  Yisconti-Venesta  enunciaya  nella  sua  circolare  le  saggie  e 
'^  prudenti  dispesizieni  che  il  Goyerno  si  propone  fin  d'  era  di  adottare 
^*  per  rispetto  alia  persona  del  Santo  Padre,  al  quale  si  useranno 
"  tutti  i  riguardi  e  si  conseryeranne  tutte  le  iinmunitli  e  prerogatiye 
**  inerenti  all'  eleyato  sue  carattere. 

^^  Degna  di  applause  a  tal  rignarde  e  la  preyidenza  del  Goyerno 
"  Italiano,  il  quale  piglia  V  iniziatiya  spontanea  di  attutire  le  legit- 
'*  time  suscettiyita  che  potrebbero  eccitarsi  nelle  Potenze  cattoliche, 
"  timorose  forse  di  yeder  sparire,  sotto  i  colpi  della  riyeluzione,  il 
*'  prestigio  della  piu  alta  di  tutte  le  istituzioni.  La  condotta  che  si 
"  %  tracciata  il  Goyerno  del  Re  Vittorio  Emanuele,  sollecito,  fin 
**  d*  ora,  di  censeryare  tutte  cio  che  sia  degno  di  rispetto  nelle  tra- 
*^  dizieni  del  Papato,  rassicura  in  questo  punto  i  piu  timorosi,  ed  il 
"  Govemo  di  S.  A.  il  Reggente  non  ayra  per  lui  che  una  voce  di 
'*  approyaziene  se  riesce  a  superare  tutte  le  difiScolta  che,  nclla 
^^  efiettuazione  dei  suoi  propositi,  gli  si  affaccieranne  indubitata. 
"  mente,  ed  a  serbare  inyulnerato,  fra  le  royine  del  trono  dei  Papi, 
'^  il  potere  spirituale  del  Capo  della  nostra  santa  religione. 

"  A  questo  risultato  la  Spagna  piglia  raaggior  interesse  che 
'^  qualunque  altra  delle  Potenze  cattoliche.  La  religione  cattolica 
^*  che  e  stata  in  Spagna  fine  ad  eggi  di  diritto  una  delle  basi  della 
^'  sua  esistenza  politica,  e  che,  eggi  ancora,  dope  stabilita  la  liberta 
'^  dei  culti,  ^  un  fatto  nella  immensa  maggioranza  del  pope]e  Spa- 
^^  gnuolo,  le  fa  considerare  come  cosa  propria  tutte  cio  che  ha  tratto 
"  alia  sorte  del  pontificate.  Percio,  il  Governo  del  quale  he  V  enore 
"  di  far  parte  ha  seguite  con  singolare  attenzione  Tandamente  degli 
^^  ultimi  casi,  formando  yeti  percho  1'  Italia  soddisfacesse  alle  giuste 
^'  esigenze  dell'  cpoca  in  tutte  quanto  ha  rapporto  col  diritto  coati- 
^'  tuzionale  moderno,  desiderando  in  pari  tempo  che  easa  attendesse 
^^  eziandio,  in  mezzo  a  quella  necessaria  trasformazione,  alia  censer- 
'^  yazione  delle  tradizieni  che,  sciolte  da  qualunque  forma  di  goyerno 
"  esteriore,  hanno  profonde  radici  nella  cescienza  uniyersale. 

"  Mi   cempiaccio  di  sperare   che  queste  ceusiderazioni,  che  il 
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''  GoYemo  Italiano  ha  avuto  finora  present!  nella  questione  romana, 
'*  continueranno  ad  ispirare  la  sua  condotta  in  tulto  cio  che  a  quella 
^'  si  riferisca,  e  che,  conoscendo,  come  dice  assai  opportanamente  ii 
'^  Signer  Visconti-Venosta,  V  immensaresponsabilita  che  esse  ha  con- 
^'  tratta,  dichiarando  cessato  il  potere  temporale  del  Santo  Padre,  il 
'^  Governo  Italiano  applicherii  alia  soluzione  di  questo  problema  uuo 
"  spirito  di  imparzialita  e  di  sinccro  rispetto  rerso  i  sontimenti 
^'  religiosi  delle  Potenze  cattoliche. 

"  Profitto,  ecc. 

(Firm.)  "  Saqasta." 

Docununti  Diplomatici  relativi  alia  Questione  Romana :  cormnu- 
nicati  del  Ministro  degli  Ajfari  Esteri^  Visconti-VenoHa  (19 
Decembre  1870),  p.  116. 


No.  0. 

THE  STATUTE  OF  GUARANTEES— AS  TO  THE  FUTURE 
STATUS  OF  THE  POPE  IN  THE  KINGDOM  OF  ITALY. 

"  Anno  1871.  "  Num.  134. 

"  Gazetta  Ufficiale  del  Regno  cT  Italia, 

**  FiroDze,  Lunedi  15  Maggio. 

^*  II  N.  214  (Serie  scconda)  della  Raccolta  uf&ciale  delle  leggi  e  dei 
'^  decreti  del  Regno  contiene  la  seguente  legge  : 

"  VITTORIO  EMANUELE  II, 

'^  PER  GRAZIA  DI  DEO  E  PER  VOLONTA  DELLA  NAZIONE  R^  d'  ITALIA. 

"  II  Senato  o  la  Camera  dei  deputati  hanno  approyato, 
^^  Noi  abbiamo  sanzionato  e  promulghiamo  quanto  segue : 

"  TlTOLO  I. 

"  Prerogative  del  Sommo  Pontejice  e  della  Santa  Sede, 

"  Art.  1. — La  persona  del  Sommo  Pontefice  h  sacra  ed  invio- 
"  labile. 

*^  Art.  2. — L'aitentato  contro  la  persona  del  Sommo  Pontefice  e 
^^  la  provocaziono  a  commetterlo  sono  puniti  colle  stesse  penc  sta- 
'^  bilite  per  Tattentato  e  per  la  provocaziono  a  commetterlo  contro  la 
"  persona  del  Re. 

"  Le  offese  6  le  ingiurie  pubbliche  commesse  direttamente  contro 
*^  la  persona  del  Pontefice  con  discorsi,  con  fatti,  o  coi  mezzi  indicati 
^'  neU*  articolo  1  della  legge  sulla  stamps,  sono  punite  colle  pene 
''  stabilite  all'  articolo  19  della  legge  stessa 
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**  I  detti  reati  Bono  d'  azione  pubblica  e  di  competenza  della  Cozte 
"  d'Assisie. 

'*  La  discussione  sulle  materie  religiose  k  pienamente  libera. 

"  Art.  3. — II  Govemo  italiano  rende  al  Sommo  Pontefice  nel 
"  territorio  del  Regno  gli  onori  Bovrani,  e  gli  mantiene  le  premi- 
'*  nenze  d*  onore  riconosciutegli  dai  Sovrani  cattolici. 

*^  II  Sommo  Pontefice  ha  facolta  di  tenere  il  consueto  numero  dl 
'^  guardie  addette  alia  sua  persona  e  alia  custodia  dei  palazzi,  senza 
*'  pregiudizio  degli  obblighi  e  doveri  risuhanti  per  tali  guardie  dalle 
"  leggi  vigenti  del  Kegno. 

'*  Art.  4. — £)  conservata  a  favore  della  Santa  Sede  la  dotazione 
*'  deir  annua  rendita  di  lire  3,225,000. 

'*  Con  questa  somma,  pari  a  quella  inscrltta  nel  bilancio  roniano 
"  sotto  il  titolo :  Sacri  palazzi  apostoUci,  Sacro  coUegto,  Congre- 
"  gazioni  ecclesiastichey  Segreteria  di  Stato  ed  Ordine  diphmatico 
"  alV  estero,  s*  intenderi  provveduto  al  trattaraento  del  Sommo 
"  Pontefice  e  ai  vari  bisogni  ecclesiastici  della  Santa  Sede,  alia 
*^  manutenzione  ordinaria  e  straordinaria,  e  alia  custodia  dei  palazzi 
*^  apostolici  e  loro  dipendenze ;  agli  assegnanienti,  giubilazioni  e 
"  pension!  delle  guardie,  di  cui  nell*  articolo  precedente,  e  degli 
'^  addetti  alia  Corte  Pontificia,  ed  alle  spese  eventuali ;  non  die  alia 
'^  manutenzione  ordinaria  e  alia  custodia  degli  annessi  musei  e 
**  biblioteca,  e  agli  assegnamenti,  stipendi  e  pensioni  di  quelli  che 
'^  Bono  a  ci6  impiegati. 

^^  La  dotazione,  di  cui  sopra,  sark  inscritta  nel  Gran  Libro  del 
"  debito  pubblico,  in  forma  di  rendita  perpetua  ed  inalienabile  nel 
'*  nome  della  Santa  Sede  ;  e  durante  la  vacanza  della  Sede  si  conti- 
*'  nuerk  a  pagarla  per  supplire  a  tutte  le  occorrenze  proprie  della 
"  Chiesa  roniana  in  questo  intervallo. 

"  Essa  resterfi  esseiite  da  ogni  specie  di  tassa  od  onere  governa- 
"  tivo,  comunale  o  provinciale  ;  e  non  potra  essere  dirainuita  neanche 
"  nel  caso  che  il  Governo  italiano  risolvesse  posteriormente  di 
"  assumere  a  suo  carico  la  spesa  concernente  i  musei  e  la  biblioteca. 
"  Art.  5.-11  Sommo  Pontefice,  oltre  la  dotazione  stabilita  nell' 
*'  articolo  precedente,  continua  a  godere  dei  palazzi  apostolici  Vati- 
"  cano  e  Lateranense,  con  tutti  gli  edifizi,  giardini  e  terreni  annessi 
^'  e  dipendenti,  non  che  della  villa  di  Castel  Gandolfo  con  tutte  le 
"  sue  attinenze  e  dipendenze. 

^*  I  detti  palazzi,  villa  ed  annessi,  come  pure  i  musei,  la  biblioteca 
"  e  le  collezioni  d*arte  e  d'  archeologia  ivi  esistenti  sono  inalienabiliy 
'^  essenti  da  ogni  tassa  o  peso  e  da  espropriazione  per  causa  di  utilit^ 
"  pubblica. 

"  Art.  6. — Durante  la  vacanza  della  Sede  Pontificia,  nessuna 
"  autorita  giudiziaria  o  poiitica  ix)tra  per  (jualisiasi  causa  porre  im- 
"  pedimento  o  limitazione  alia  liberta  personale  dei  Cardinali. 

"  II  Govemo  provvede  a  che  le  adunanze  del  Conclave  e  dei 
"  Concili  ecumenici  non  siano  turbate  da  alcuna  esterna  violenza. 
'*  Art.  7. — Nessuno  ufficiale  della  pubblica  autorita  od  agente 
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^'  delta  forza  pubblica  puo,  per  esercitaro  attl  del  proprio  uffizio, 
**  introdursi  nei  palazzi  e  luoghi  di  abitualc  residenza  o  temporaria 
*'  dimora  del  Sommo  PonteSce,  o  nei  quali  si  trovi  radunato  un 
'^  Conclave  o  un  Concilio  ecumenico,  se  non  autorizzato  dal  Sommo 
"  Pontefice,  dal  Conclave  o  dal  Concilio. 

"  Art.  8. — fi  vietato  di  procedere  a  visite,  perquisizLoni  o 
"  sequestri  di  carte,  documenti,  libri  o  regisfcri  negli  uffizi  e  congre- 
^'  gazioni  pontificie,  rivestiti  di  attribuzioni  meramente  spirituali. 

"  Art.  9. — II  Sommo  Pontefice  h  pi3namente  libero  di  compierc 
'^  tutte  le  funzioni  del  suo  ministero  spirituale,  e  di  fare  affiggere 
'*  alle  porte  delle  basiliche  e  chiese  di  Roma  tutti  gli  atti  del  puddetto 
"  suo  ministero. 

"  Art.  10. — Gli  ecclesiastici  che  per  ragione  d^ufficio  partecipano 
"  in  Boma  all^  emanazione  degli  atti  del  ministero  spirituale  delln 
'^  Santa  Sede  non  sono  soggetti  per  cagione  di  essi  a  nessuna  mo- 
'^  lestia,  investigazione  o  sindacato  deir  autorit^  pubblica. 

'^  Ogni  persona  straniera  investita  di  ufficio  ecclesiastico  in  Boma 
"  gode  delle  guarentigie  personali  competenti  ai  cittadini  italiani  in 
"  virtu  delle  leggi  del  Regno. 

"  Art.  11. — Gli  inviati  dei  Govemi  esteri  presso  Sua  Santita 
"  godono  nei  Regno  di  tutte  le  prerogative  ed  immunitli  che  spettano 
"  agli  agenti  diplomatici  secondo  il  diritto  intemazionale. 

^'  Alle  offese  contro  di  essi  sono  estese  le  sanzioni  penali  per  le 
"  offese  agli  inviati  delle  potenze  estere  pre.««o  il  Governo  italiano. 

"  Agli  inviati  di  Sua  Santitti  presso  i  Govemi  esteri  sono  assicurate 
"  nei  territorio  del  Regno  le  pverogative  ed  immunity  di  uso  secondo 
*^  lo  stesso  diritto  nei  recarsi  al  luogodi  loro  missione  e  nei  ritomare. 

"  Art.  12. — II  Sommo  Pontefice  corrisponde  liberamente  coll' 
*^  Episcopato  e  con  tutto  il  mondo  cattolico,  senza  veruoa  ingerenza 
"  del  Governo  italiano. 

^'  A  tal  fine  gli  k  data  facolt4  di  stabilire  nei  Vaticano  o  in  altra 
*'  sua  residenza  ufiizi  di  posta  e  di  telegrafo  serviti  da  impiegati  di 
^*  sua  scelta. 

^^  L'  ufiizio  postale  pontificio  potr&  corrispondere  direttamente  in 
"  pacco  chiuso  cogli  uffizi  postali  di  cambio  delle  estere  amminis- 
"  trdzioni  o  rimettre  le  proprie  corrispondenze  agli  uffizi  italiani. 
*'  In  am  bo  i  casi  il  trasporto  dei  dispacci  o  delle  correspondenze 
"  munite  del  bollo  delP  uffizio  pontificio  sark  essente  da  ogni  tassa  o 
"  spesa  pel  territorio  italiano. 

"  1  corrieri  spediti  in  nome  del  Sommo  Pontefice  sono  pareggiati 
"  ncl  Regno  ai  corrieri  di  Gabinetto  dei  Govemi  esteri. 

^'  L*  uffizio  telegrafico  pontificio  sar&  coUegato  colla  rete  telegrafica 
"  del  Regno  a  s])e8e  dello  Stato. 

*^  I  telegrammi  trasmessi  dal  detto  ufiizio  con  la  qualifica  auten- 
*'  ticati  di  pontifici  saranno  ricevuti  e  spediti  con  le  prerogative 
'^  stabilite  pei  telegrammi  di  Stato  e  con  esenzione  di  ogni  tassa  nei 
**  Regno. 

'^  Gli  stessi  vantaggi  godranno  i  tel^rammi  del  Sommo  Pontefice, 

VOL.  II.  U  U 
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<'  o  firmati  d'ordine  suo,  che,  muniti  del  bollo  della  Santa  Sede, 
'^  verranno  preseDtati  a  qualsiasi  uffizio  telegrafico  del  Begno. 

*'  I  telegrammi  diretti  al  Sommo  Pontetice  saranno  esenti  dalle 
*"  tasse  messe  a  carico  del  destinatari. 

"  Art.  13. — Nella  cittk  di  Roma  e  nelle  sei  sedi  Buburbicarie  i 
'^  seminari,  le  accademie,  i  coUegi  e  gli  altri  istituti  cattolici  fbndati 
'^  per  la  educazione  e  coltura  degli  ecclesiastici  continueranno  a 
*^  dipendere  nnicamente  dalla  Santa  Sede,  senza  alcuna  ingerenza 
**  delle  autorilit  scolaaticbe  del  Eegno. 

"  TiTOLO  II. 

"  Relazioni  delh  Stato  colla  Chiesa, 

''  Art.  14. — £2  abolita  ogni  restrizione  sipeciale  alio  esercizio  del 
'*  diritto  di  riunione  dei  membri  del  clero  cattolico. 

"  Art.  15. — fi  fatta  rinuncia  dal  Govemo  al  diritto  di  legazia 
'^  apostolica  in  Sicilia  ed  in  tutto  il  Regno  al  diritto  di  nomina  o 
**  proposta  nella  collazione  dei  benefizi  maggiori. 

"  I  vescovi  non  saranno  richiesti  di  prestare  giuramento  al  R^. 

"  I  benefizi  maggiori  e  minori  non  possono  essere  conferiti  se  non 
"  a  cittadini  del  Regno,  eccettoch^  neUa  citt&  di  Roma  e  nelle  sedi 
**  suburbicarie. 

'*  Nella  collazione  dei  benefizi  di  patronato  Regio  nulla  h  innovate. 

"  Art.  16. — Sono  aboliti  V exequatur  e  placet  Regio  ed  ogni  altra 
'*  forma  di  assenso  govemativo  per  la  pubblicazione  ed  esecuzione 
'*  degli  atti  delle  autoriti  eccleaiastiche. 

**  Per6  fino  a  quando  non  sia  altrimenti  proweduto  nella  legge 
*•  speciale  di  cni  all'  articolo  18  rimangono  soggetti  2^Vexequ<xtur  o 
'^  placet  Regio  gli  atti  di  esse  autorit^  che  riguardano  ]a  de&tina- 
"  zione  dei  beni  ecclesiastici  e  la  provvista  dei  benefizi  maggiori  e 
"  minori,  eccetto  qiielli  della  citta  di  Roma  e  delle  sedi  suburbicarie. 

"  Restano  ferme  le  disposizioni  delle  leggi  civili  rispetto  alia  crea- 
'^  zione  e  ai  modi  di  esistenza  degli  istituti  ecclesiastici  ed  aliena- 
"  zione  dei  loro  beni. 

"  Art.  17. — In  materia  spirituale  e  disciplinare  non  h  ammesso 
'*  richiamo  od  appello  contro  gli  atti  delle  autorit^  eccleaiastiche,  nk 
'*  h  loro  riconosciuta  od  accordata  alcuna  esecuzione  coatta. 

^^  La  cognizione  degli  effetti  giuridici,  oos\  di  questi  come  d*ogni 
'^  altro  atto  di  esse  autorita,  appartiene  alia  giurisdizione  civile. 

"  Pero  tali  atti  sono  privi  di  effetto  se  contrari  alle  l^gi  dello 
"  Stato  od  aU'ordine  pubblico,  o  lesivi  dei  diritti  dei  priyati,  e  vanno 
"  soggetti  alle  leggi  penali,  se  costituiscono  reato. 

"  Art.  18  — Con  legge  ulteriore  sar^  proweduto  al  riordina- 
**  men  to,  alia  conservazione  ed  all*  amministrazione  delle  proprietli 
"  ecclesiastiche  nel  Regno. 

"  Art.  19. — In  tutte  le  materie  che  formano  oggetto  della  pre- 
'^  sente  legge  cessa  di  avere  efietto  qualunque  disposizione  era 
'^  vigente,  in  quanto  sia  contraria  alia  legge  medesima. 
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'^  Ordiniamo  che  la  presente,  munita  del  Bigillo  dello  Stato,  sia 
"  inscrta  nclla  Eaccolta  uffiziale  delle  Icggi  e  dei  decreti  del  Regno 
''  d'ltalia,  niandando  a  chiunque  spetti  di  osservarla  e  di  farla  OBser- 
"  vare  come  legge  dello  Stato. 

"  Data  in  Torino  add\  13  maggio  1871. 

a  VITTORIO  EMANUELB. 
"  G.  Lanza. 
**  E.  Visconti-Venosta. 
"  Giovanni  De  Falco. 
"  QuiNTiNO  Sella. 

"  C.  CORRENTI. 
"  C.  RiCOTTI. 

"  G.  Acton. 
*^  Castaonola. 
"  G.  Gadda. 


No.  10. 

ENCYCLIC  ON  TUB  GUARANTEE  STATUTE,  MAY  15, 1871. 

"  Sanctissimi  Domini  nostri  Pit  Divina  Providentia  Papce  IX. 
"  Epistola  Encyclica  ad  omnes  Patiiarchas,  Primates^  Archie- 
"  piscopos,  EpiscopoSj  alioaque  locorum  ordinarios^  gratiam  et 
"  communionem  cum  apostolica  sede  habentes. 

"PIUS  PP.  IX. 

"  Venerabiles  Fratres, 

"  Salutem  et  Apostolicam  Benedictionem. 

"  Ubi  No8  arcano  Dei  consilio  sub  hostdlem  potestatem  redacti 
"  tristem  atque  acerbam  vicem  huius  Urbis  Nostras  et  oppressum 
"  armorum  invasione  civilem  apostolic®  Sedis  Principatum  vidimus, 
"  iam  turn  datis  ad  Vos  litteris  die  prima  Novembris  anno  proximo 
"  super iori,  Vobis  ac  per  Vos  toti  orbi  catholico  declaravimus  qui 
"  esset  reruni  Nostrarum  et  Urbis  huius  status,  quibus  obnoxii 
"  cssemus  impiie  et  effrenis  licentise  excessibus;  et  ex  supremi 
"  ofHcii  Nostri  ratione  coram  Deo  et  hominibus  salva  ac  integra  esse 
**  Telle  iura  Apostolic©  Sedis  testati  sumus,  Vosque  et  omnes  di- 
"  lectos  Filios  curis  vestris  creditos  fideles  ad  divinam  Maiestatem 
"  fervidis  precibus  placandam  excitavimus.  Ex  eo  tempore  mala  et 
"  calamitates  quas  prima  ilia  luctuosa  experimenta  Nobis  et  huic 
"  Urbi  prajnunciabant,  nimium  vere  in  apostolicam  dignitatem  et 
"  auctoritatem,  in  Religionis  niorumque  sanctitatem,  in  dilectissimos 
**  subditos  Nostros  reipsa  redundarunt.  Quin  etiam,  Venerabiles 
"  Fratres,  conditionibus  rerum  quotidie  ingravescentibus,  dicere 
"  cogimur  Sancti  Bernardi  verbis  :  initia  malorum  sunt  hajc ;  gra- 
"  viora  timemus  («).     Iniquitas  enim  viam  suam  tenere  pergit  et 


(e)  Epi$t.  243. 
u  u  2 
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"  consilia  promovet,  neque  iam  valde  laborat  ut  velum  obducat 
"  operibus  suis  pessimis  qufe  latere  non  possunt,  atque  ultimas  ex 
"  conculcata  iustitia,  honestate,  religione  exuvias  referre  studet. 
"  Has  inter  angustias,  quae  dies  Nostros  amantadine  complent, 
"  pra?sertim  dum  cogitamus  quibus  in  dies  periculis  et  insidiis  fides 
"  et  virtus  populi  Nostri  subiicitur,  eximia  merita  vestra,  Vene- 
**  rabiles  Fratres,  et  dilectorum  Nobis  fidelium  quos  cura  vestra 
"  complectitur,  sine  gratissimo  animi  sensu  recolere  aut  comme- 
*^  morare  non  possumus  In  omni  enim  terrarum  plaga  exhorta- 
*'  tionibus  Nostris  admirabili  studio  respondentes  ChristifideleB 
^^  Vosque  duces  et  exempla  sequuti,  ex  infausto  illo  die  expugnate 
"  huius  Urbis  assiduis  ac  ferventibus  precibus  institerunt,  et  sea 
^^  publicis  atque  iteratis  supplicationibus,  seu  sacris  per^^rinatio* 
'^  nibus  susceptis,  seu  non  intermisso  ad  Ecclesias  concursu,  et  ad 
"  sacramentorum  participationem  accessu,  sive  prs^ipuis  aliis 
"  Christianae  virtu tis  operibus,  ad  thronum  divinse  dementia;  per- 
"  severanter  adire,  sui  muneris  esse  putarunt.  Neque  vero  b»c 
*^  flagrantia  deprecationum  studia  amplissimo  apud  Deum  fructa 
^*  carere  possunt.  Multa  immo  ex  iis  iam  profecta  bona  etiam  alia, 
"  qua  in  spe  et  fiducia  expectamus,  pollicentur.  Videmus  enim 
^^  ^rmitatem  fidei,  ardorem  caritatis  sese  in  dies  latius  explicantem, 
^'  cemimus  earn  sollicitudinem  in  Christifidelium  animis  pro  buius 
*'  Sedis  et  supremi  Pastoris  laboribus  et  oppugnationibus  exdtatam 
"  quam  Deus  solus  ingerere  potuit,  ac  tantam  perspicimus  unitatem 
**  mentium  et  voluntatum,  ut  a  primis  Ecclesiae  temporibus  usque 
*^  ad  banc  aetatem  nunquam  splendidius  ac  verius  dici  potuerit  quam 
'^  his  diebus  nostris,  multitudinis  credentium  esse  cor  unum  et  ani- 
"  mam  unara  (/).  Quo  in  spectaculo  virtutis  silere  non  possumus 
"  de  amantissimis  filiis  Nostris  huius  alma)  Urbis  civibus,  quorum 
"  ex  omni  fastigio  atque  ordine  amor  erga  Nos  et  pietas  itemque 
'^  par  certamini  firmitas  luculenter  eminuit  atque  eminet,  neque 
^'  solum  maioribus  suis  digna  sed  acmula  animi  magnitudo.  Deo 
*'  igitur  misericordi  immortalem  gloriam  et  gratiam  habemus  pro 
**  vobis  omnibus,  Venerabiles  Fratres,  et  pro  dilectis  filiis  Nostris 
"  Christifidelibus,  qui  tanta  in  vobis,  tanta  in  Ecclesia  sua  operatus 
"  est  et  operatur,  effecitque  ut,  superabundante  malitia,  supera- 
**  bundaret  gratia  fidei,  caritatis  et  confessionis.  *  Quas  est  ergo 
"  spes  Nostra  et  gaudium  Nostrum  et  corona  glorice  ?  Nonne  voa 
'^  ante  Deum  7  Filius  sapiens  gloria  est  Patris.  Benefaciat  itaque 
"  vobis  Deus  et  meminerit  fidelis  servitii  et  piae  compassionis  et 
"  consolationis  et  honorip,  quae  sponsae  Filii  eius  in  tempore  malo 
**  et  in  diebus  afflictionis  suae  exhibuistis  et  exhibetis '  (g), 

"  Interea  vero  subalpinum  Gubernium  dum  ex  una  parte  Urbem 
"  properat  Orbi  facere  fabulam  {h),  ex  altera  ad  fucum  catholicis 
'^  faciendum  et  ad   eorum  anxietates  sedandas,  in   confiandis  ac 


I 


f)  Act  4,  32.  (g)  S.  Bern,  ep.  288  et  130, 

h)  S.  Bern.  ep.  248. 


APPENDIX    VII.  661 

''  struendis  futilibus  qmbusdam  immunitatibus  et  privilegiis  quae 
**  vulgo  guarentigie  dicuntur,  elaboravit  eo  conailio  ut  hsec  Nobis 
"  sint  in  locum  civilis  principatus,  quo  Nos  longa  machinationum 
^*'  scrie  et  armis  parricidialibus  exuit.  De  bisce  immunitatibus  et 
"  cautionibus,  Venerabiles  Fratres,  iam  Nos  iudicium  Nostrum 
'^  protulimus,  earum  absurditatem,  versutiam  ac  ludibrium  notantes 
"  in  Litteris  de  2  Martii  pr.  pr.  datis  ad  Venerabilem  Fratrem 
"  Nostrum  Constantinum  Patrizi  Sanctae  llomanse  Ecclesiae  Cardi- 
"  nalem,  sacri  Coliegii  decanum  ac  Vicaria  Nostra  potestate  in 
**  Urbe  fimgentem,  quae  typis  impressas  protinus  in  lucem  pro- 
**  dierunt. 

"  Sed  quoniam  subalpini  Gubernii  est  perpetuam  turpemque 
"  simulationem  cum  impudenti  contemptu  adveraus  Pontificiam 
"  Nostram  dignitatem  et  auctoritatem  coniungere,  satisque  ostendit 
"  Nostras  protestationes,  expostulationea,  censuras  pro  nihilo  habere ; 
^'  hinc  minimc  obstante  iudicio  de  praedictis  cautionibus  a  Nobis 
'^  expresso,  illarum  discussionem  et  examen  apud  supremos  Regni 
"  Ordines  urgere  et  promovere  non  destitit,  veluti  de  re  seria  agere- 
"  tur.  Qua  in  discussione  cum  Veritas  iudicii  Nostri  super  illarum 
^^  cautionum  natura  et  indole,  turn  irritus  hostium  in  velanda  ea- 
*^  rumdem  malitia  et  fraude  conatus  luculenter  apparuit.  Certe, 
"  Venerabiles  Fratres,  incredibile  est,  tot  errores  catholicae  fidei 
"  ipsisque  adeo  iuris  naturalis  fundamentis  palam  repugnantes,  et 
"  tot  bla.sphemias,  quot  ea  occasione  prolata3  sunt,  proferri  potuisse 
"  in  media  hac  Italia,  quae  semper  catholicae  Religionia  cultu  et 
**  Apostolica  Komani  Pontificis  Sedo  potissimum  gloriata  est  et 
"  gloriatur ;  et  revera,  Deo  Ecclesiam  suani  protegente,  omnino  alii 
"  sunt  sensus,  quos  reipsa  fovet  longe  maxima  Italorum  pars,  quae 
"  novam  banc  et  inauditam  sacrilegii  formam  Nobiscum  ingemit  ac 
^*  deplorat  et  insignibus  ac  in  dies  maioribus  suae  pietatis  argumcntis 
^*'  ofHciisque  Nos  docuit  uno  se  esse  spiritu  et  sensu  cum  ceteris 
"  Orbis  Fidelibus  consociatam. 

"  Quapropter  Nos  iterum  hodie  ad  Voces  Nostras  convertimus, 
"  Venerabiles  Fratres,  et  quamquam  Fideles  vobis  commissi  sive 
"  litteris  suis  sive  gravissimis  protestationum  dociunentis  aperte 
"  significaverint  quam  acerbe  ferant  eam  qua  premimur  conditionem 
"  et  quam  longe  absint  ut  iis  eludantur  fallaciis  quae  cautionum 
"  nomine  teguntur;  tamen  Apostolici  Nostri  Officii  munus  esse 
"  ducimus  ut  per  Vos  toti  Orbi  solemniter  declaremns,  non  modo 
"  eas  quae  cautiones  appellantur  quaque  Gubernii  subalpini  curis 
*^  perperam  cusae  sunt,  sed,  quicumque  tandem  sint,  titulos,  honores, 
**  immunitates  et  privilegia  et  quidquid  cautionum  seu  guarentigie 
"  nomine  veniat,  nullo  modo  valere  posse  ad  adserendum  expeditum 
"  liberumque  usum  divinitus  Nobis  traditae  potestatis  et  ad  tuendam 
*^  necessariam  Ecclesiae  libertatem. 

^^  His  ita  se  habentibus,  quemadmodum  pluries  declaravimus  et 
^^  professi  sumus,  Nos  absque  culpa  violatae  fidei  iuramento  ob- 
*'  Btrictae  nulli  adhaerere  conciliationi   posse  quae  quolibet  modo 
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'  iura  Nostra  destruat  aut  imminuat  quss  sunt  Dei  et  Aposto- 

'  Ilea;   Sedis  iora;    sic  nunc  ex  debito  officii  Nostri  declaramus 

^^  nunquam   Nos  admissuros  aut  accepturos  esse  nee  ullo   modo 

'^  posse,   excogitatas    illas  a    Gubernio    subalpino    cautiones   sea 

"  guarentigie  qusecumquc  sit  earum  ratio,  neque  alia  qu8?camque 

'^  sint  eius  generis  et  quocumque  modo  sancita,  qu®  specie  ma- 

''  niendcc  Nostrse  sacrse  potestatis  et  libertatis  Nobis  oblata  faerint 

^'  in  locum  et  subrogationem  civilis  eius  Principatus,  quo  divina 

^*  Providentia   Sanctim   Sedem   Apostolicam  munitam  et  auctam 

'^  voluit,  quemque   Nobis  confirniant  tuni  legitimi   inconcussique 

^^  tituli,   tum   undecim   et  amplius  sseculorum    possessio.      Plane 

''  enim  cuique  manifesto  pateat  necesse  est  quod,  ubi   Romanus 

"  Pontifex  alterius  Principis  ditioni   subiectus  foret,  neque   ipse 

^*  revera  amplius  in  politico   or  dine   suprema  potestate  pneditus 

''  esset,   neque   posset,   sive    persona  eius    sive    actus  Apostolici 

''  ministerii  spectentur,  sese  eximere  ab  arbitrio  illius,  cui  subeaset, 

'^  imperantis,  qui  etiam  vel  baereticus  vel  Ecclesias  persecutor  eva- 

^'  dere  posset  aut  in  bello  adversus  alios  Principes  vel  in  belli  statu 

'^  Tersari.     Et  sane,  ipsa  hsc  concessio  cautionum,  de  quibus  loqui- 

'^  mur,  nonne  per   se   ipsa  luculentissimo   documento   est,   Nobis 

*^  quibus  data  divinitus  auctoritas  est  leges  ferendi  ordinem  moralem 

^'  et  religiosum  spectantes,  Nobis,  qui  naturalis  ac  divini  iuris  inter- 

^'  pretes  in  toto  orbe  constituti  sumus,  leges  imponi,  easque  l^es, 

"  quae  ad  regimen  universae  Ecclesice  referuntur,  et  quarum  conaer- 

'^  vationis  ac  exequutionis  non  aliud  est  ius  quam  quod  voluntas 

"  laicarum  potestatum  prssscribat  ac  statuat  ?  Quod  autem  ad  habi- 

^'  tudinem  pertinet  inter  Ecclesiam  et  Societatem  civilem,  optime 

"  nostis,  Venerabiles  Fratres,  pnerogativas  omnes  et  omnia  auctori- 

*'  tatis  iura  ad  regendam  universam  Ecclesiam  necessaria  Nos  in 

"  persona  Beatissirai  Petri   ab  ipso  Deo  directe  accepisse,  immo 

'^  praerogativas  illas  ac  iura,  aequo  ac  ipsam  Eccleaiie  libertatem, 

"  sanguine  lesu  Christi  parta  fuisse  et  quaesita,  atque  ex  hoc  infinito 

'^  divini  sanguinis  eius  pretio  esse  aestimnnda.     Nos  itaque  male 

**  adraodum,  quod  absit,  de  divino  Redemptoris  Nostri  sanguine  mere- 

"  reraur,  si  haec  iura  Nostra,  qualia  praesertim  nunc  tradi  vellent 

"  adeo   deminuta   ac   turpata,    mutuaremur  a   Principibua   terne. 

"  Filii  enim,  non  domini  Ecclesiae  sunt  Christiani  Principes;   quibus 

'^  apposite   inquiebat   ingens   illud   sanctitatis   et   doctrina?    lumen 

"  Anselmus  Cantuariensis  Archiepiscopus :  *  ne  putetis  vobis  Eccle- 

'^  siam  Dei  quasi  domino  ad  serviendum  esse  datam,  sed  sicut  advo< 

"  cato  et  defensori  esse  commendatam ;  nihil  magis  diligit  Deus  in 

"  hoc  mundo   quam  libertatem   Ecclesias  suae '  (i).     Atque  incita- 

"  menta   eis   addens    alio    loco    scribebat :    *  nunquam    aestimetis 

"  vestrae   celsitudinis   minui  dignitatem  si   Sponsse  Dei  et   Matris 

'^  vestrae  Ecclesiae  atnatis  et  dcfenditis  libertatem,  ne  putetis  vos 

'^  humiliari  si  eam  exaltatis,  ne  credatis  vos  debilitari  si  earn  robo- 

''  ratis.     Videte,  circumspicite ;  cxempla  sunt  in  promptu,  conside* 

(0  Ep,  8, 1.  4. 
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^*  rate  Piincipesqui  illam  impugnant  et  conculcant,  ad  quid  proficiunt, 
''  ad  quid  deveniunt  7  satis  patet,  non  eget  dictu.  Certe  qui  iliam 
"  glorificant,  cum  ilia  et  in  ilia  glorificabuntur '  (j). 

"  lamvero  ex  iis  quaj  alias  ad  vos,  Venerabiles  Fratres,  et  modo  a 
"  Nobis  exposita  sunt,  nemini  profecto  obscurum  esse  potest,  iniuriam 
"  huic  S.  Sedi  hisce  acerbis  temporibus  inlatam  inomnem  Christianam 
"  Eempublicam  redundare.  Ad  omnem  enim,  uti  aiebat  S.  Ber- 
'^  nardus,  spectat  Christianum  iniuria  Apostolorum,  gloriosorum 
"  scilicet  Principum  terroB ;  et  cum  pro  Ecolesiis  omnibus,  uti 
"  inquiebat  pi-sedictus  S.  Anselmus,  Romana  laboret  Ecclesia,  quis- 
'^  quis  ei  sua  aufert,  non  ipsi  soli  sed  Ecclesiis  omnibus  sacrilegii 
"  reus  e88e  dignoscitur  (k).  Nee  profecto  ulli  dubium  esse  potest 
''  quin  conservatio  iurium  huius  Apostolicaa  Sedis  cum  supremis 
"  rationibus  et  utilitatibns  EcclesI©  universas  et  cum  libertate  Epis- 
"  copalis  ministerii  vestri  arctissime  coniunota  sit  et  illigata. 

**  Haec  omnia  Nos,  ut  debemus,  reputantes  et  cogitante^,  iterum 
"  confirmare  constanterque  profiteri  cogimur,  quod  pluries  Vobis 
^'  Nobiscum  unanimiter  consentientibus  declarayimus,  scilicet  civilem 
"  S.  Sedis  Principatum  Romano  Pontifici  fuisse  singulari  divino) 
'*  Providentias  consilio  datum  illumque  necessarium  esse  ut  idem 
"  Romanus  Pontifex  nulli  imquam  Principi  aut  civili  Potestati 
'*  subiectus  supremam  universi  Dominici  gr^s  pascendi  regendique 
"  potestatem  auctoritatemquo  ab  ipso  Christo  Domino  divinitus 
*'  acceptam  per  universam  Ecclesiam  plenissima  libertate  exercere 
'^  ac  maiori  eiusdem  Ecclesise  bono  utilitati  et  indigentiis  consulere 
"  possit.  Id  vos,  Venerabiles  Fratres,  ac  vobiscum  Fideles  vobis 
"  credit!  probe  intelligentes,  merito  omnes  ob  causam  Religionis, 
"  iustitise  et  tranquillitatis,  quse  fundamenta  sunt  bonorum  omnium, 
"  commoti  estis,  et  digno  opectaculo  fidei,  caritatis,  constantiee, 
^^  virtutis  illustrantes  Ecclesiam  Dei  ac  in  eius  defensionem  fideliter 
'*  intenti,  novum  et  admirandum  in  annalibus  eius  exemplum  in 
"  futurarum  generationum  memoriam  propagatis.  Quoniam  vero 
'^  misericordiarum  Deus  istorum  bonorum  est  auctor,  ad  ipsum  ole- 
"  vantes  oculos,  corda  et  spem  Nostram  Eum  sine  intermissione  ob- 
^*  Bccramus,  ut  prseclaros  vestros  et  fidelium  sensus,  et  communem 
'^  pietatcm,  dilectionem,  zelum  confirmet,  roboret,  augeat ;  Yosque 
''  item  et  commissos  vigilantise  vestnc  populos  enixe  hortamur  ut  in 
^^  dies  firinius  et  uberius  quo  gravius  dimicatio  for  vet,  Nobiscum 
'*  clametis  ad  Dominum,  quo  ipse  propitiationis  suae  dies  maturare 
"  dignetur.  EfHciat  Deus  ut  Principes  terrce  quorum  maxime  inte- 
^^  rest,  ne  tale  usurpationis  quam  Nos  patimur  exemplum  in  pemi- 
^*  ciem  omnis  potestatis  et  ordinis  statuatur  et  vigeat,  una  omnes 
^^  animorum  et  volimtatum  consensione  iungantur,  ac  sublatis  dis- 
^^  cordiis,  sedatis  rebellionum  perturbationibus,  disiectis  exitialibus 
'^  sectarum  consiliis,  coniimctam  operam  navent  ut  restituantur  huic 
'^  S.  Sedi  sua  iura  et  cum  iis  visibili   Ecclesia;  Capiti  sua  plena 


(7)  Bp.V2,l4.  (k)  ^/?.  42,1.3. 
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"  libertas,  et  civili  societati  optata  tranquillitas.     Nee  minus,  Vene- 
**  rabiles  Pratres,  deprecatione  vestra  et  Fidelium  apud  divinani 
*^  clementiam   exposcite,   ut  corda    impiorum,   coecitate    mentium 
''  depulsa,  ad  pceniteDtiam  convertat  antequam  veniat  diea  Domini 
'*  magnus  et  borribilis,  aut   reprimendo   eorum   nefanda   consUia 
''  ostendat  quam  insipientes  et  stulti  sunt  qui  petram  a  Christo 
'^  fundatam  evertere  et  divina  privilegia  violare  conantur  (/).     In 
''  his   precibus  apes   Nostne  firmius  in   Deo  consistant.     '  Puta- 
*^  tisne  avertere   poterit    Deus    aurem   a  carissima    Sponsa    sua, 
'^  cum  clamaverit  stans  ad  versus  eos  qui  se  angustiaverunt  ?     Quo- 
"  mode  non  recognoscet  os  de  ossibus  suis  et  camem  de  came  sua, 
'^  imo  vero  iam  quodammodo  spiritum  de  spiritu  sue  ?     Est  quidem 
'*  nunc  bora  malitice  et  poteatas  tenebrarum.     Ceterum  hora  novis- 
''  aima  est  et  potestas  cito  transit.     Dei  virtus  et   Dei   sapientia 
'*  Christus  Nobiscum  est  qui  et  in  causa  est.     Confidite,  ipse  vicit 
"  mundum  '  (m).     Interim  vocem  sterna  veritatis  magno  animo  et 
''  certa  fide  sequamur  quse  dicit :  pro  iustitia  agonizare  pro  anima 
'^  tua,  et  usque  ad  mortem  certa  pro  iustitia,  et  Deus  expugnabit  pro 
"  te  inimicos  tuos  *  (w). 

"  Uberrima  demum  ccelestium  gratiarum  munera  Vobis,  Yenera- 
"  biles  Fratres,  cunctisque  Clericis  Laicisque  fidelibus  cuiusque 
''  Yestrum  curse  concreditis  a  Deo  ex  animo  adprecantes,  prascipus 
*^  Nostras  erga  Yos  atque  Ipsos  intimteque  caritatis  pignus  Aposto- 
'^  licam  Benedictionem  Yobis  iisdemque  dilectis  FiUis  peramanter 
"  impertimus. 

"  Datum  Romse  apud  S.  Petrum  die  decimaquinta  Maii  amio 
"  Domini  MDCCCLXXI. 

^*  Pontificatus  Nostri  Anno  vicesimoquinto. 
«  PIYS  PP.  IX." 


No.  11. 


(( 


N'ew  Laws  as  to  the  Italian  Clergy^  June  6,  1871  (o). 

"  Am  Uffiziali. 

VITTORIO  EMANUELE    II.,    PER   GRAZIA   DI   DIO   E   PER   VOLONtA    DELLA 

NAZIONE   R^   d'   ITALIA. 

''  II  Senato  e  la  Camera  dei  Deputati  hanno  approvato. 

'^  Noi  abbiamo  sanzionato  e  promulghiamo  quanto  segue  : 

"  Art.  1.— Sono  abrogati  gli  articoli  268,  269  e  270  del  Codice 
"  penale  del  20  Novembre  1859,  e  surrogati  i  seguenti : 

"  Art.  268. — II  ministro  di  un  culto,  cbe  nell'  esercizio  del  suo 
"  ministerio,  con  discorso  profferito  o  letto  in  pubblica  riunione,  o 
"  con  scritti  a  It  rim  en  ti  pubblicati,  abbia  espressamente  censurato,  o 

(/)  S.  Oreg,  VIL  ep.  6, 1.  3. 

(m)  8.  Bern,  ep,  126,  n.  6,  et  14.  (n)  Eccl.  4,  83. 

(o)  From  the  Oaszetta  UffiMe  of  June  6, 1871, 
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''  con  altro  pubblico  fatto  abbii^  oltraggiato  le  istituzioni,  le  l^gi 
'^  dello  Stato,  un  decreto  reale,  o  qualiinque  altro  atto  della  pubblica 
'^  autorit^,  sark  piinito  col  carcere  fino  a  sei  mesi  e  colla  multa  sino 
"  lire  mille. 

"  Art.  269. — Se  il  discorso,  lo  scritto  o  il  &tto  pubblico,  di  cui 
''  neir  articolo  precedente,  sono  diretti  a  provocare  la  disobbe- 
'^  dienza  alle  leggi  dello  Stato  o  ad  atti  della  pubblica  autoritk,  la 
'^  pena  sara  del  carcere  da  sei  mesi  a  due  anni  e  della  multa  da  mille 
'^  a  due  mila  lire.  Ove  la  provocazione  sia  seguita  da  sedizione  o 
^'  rivolta,  I'autore  della  provocazione,  quando  non  sia  complice,  san\ 
''  pimito  col  carcere  da  due  a  cinque  anni  e  colla  multa  da  due  mila 
<<  a  tre  mila  lire. 

"  Art.  270. — Ogni  altro  fatto  che  costituisca  reato  secondo  le 
''  l^gi  penali  o  secondo  la  legge  della  stampa,  commesso  dal  ministro 
"  del  culto  neir  esercizio  del  suo  ministero,  sarli  punito  con  le  pene 
'*  quivi  Btabilite,  non  applicate  nel  minimo  a  norma  delle  leggi 
''  medesime. 

"  Art.  2. — £  abrogato  V  articolo  3  del  R.  decreto  27  Novembre 
"  1870,  n.  6030,  ecc. 

"  VITTORIO  EMANUELE. 

"  G.  DE  Falco.*' 


APPENDIX  VIII.— Part  VIII.,  Chap.  X., 

Page  517. 
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Hegulationa  of  the  College  of  CardviaU  after  the  Death  of  Martin  V. 

(A.D.  1431)  (a). 

"  Noi  tutti  e  aingoli  Gardinali  infrascritti  giuriamo  e  promettiamo 
'^  a  Dio  ed  a'  suoi  Santi,  e  promettiamo  alia  Santa  Chiesa,  che  se 
'^  qualcimo  di  noi  sara  eletto  Papa,  subito  dopo.la  sua  elezione 
*^  giurer^  e  proraetterii  sinceramente,  schiettamente  ed  in  buona 
*^  fede  di  fare  osservare  ed  adempiere  efficacemente  i  capitoli  in- 
^'  frascritti,  e  di  dame  ai  Gardinali,  nel  termine  di  tre  giomi  dope 
'*  la  coronazione,  una  Bolla  a  perpetua  memoria  del  fatto,  che  abbiu 
"  forza  di  dccrctale  e  di  costituzione,  a  cui  in  perpetuo  si  debba 
"  osservanza  inyiolabile,  n^  si  possa  contravvenire  senza  1*  espresso 
<<  consenso  della  maggior  parte  dei  Cardinal!  presenti  in  Curia,  del 
"  quale  consenso  faranno  testimonianza  le  firme  loro : 

'^  I.  II  Papa  riformerk  la  Curia  Romana  nel  capo  e  nelle  membra, 

(a)  Lo  State  Hamano  of  Fmini,  vol.  iv.  pp.  322-5. 
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''  qnalunque  yolte  e  quante  il  Collegio  dei  Cardinali  ne  lo  richieggs, 
"  ed  osserverk  la  riforma  come  legge,  ne  potr^  senza  il  consiglio  ed 
'^  il  consenso  della  maggior  parte  dei  Cardinali  trasportare  la  Curia 
"  fuori  di  Roma,  da  luogo  a  luogo,  da  provincia  a  provincia,  da 
"  patria  in  patria. 

"  II.  II  Papa  celebrera  o  fara  celebrare  il  Concilio  generale 
"  aolennemente  e  nelle  debite  forme  nel  luogo  e  tempo  da  stabilirai 
"  per  consiglio  dei  Cardinali,  e  riformerk  in  esso  o  ^B^rk  riformare 
'^  la  Chiesa  universale  circa  la  fede,  la  vita  ed  i  costumi,  cost 
'^  rispetto  ai  cbierici  secolari  e  regolari,  come  ai  religiosi  e  militari, 
"  e  tanto  riguardo  ai  Principi  temporal!,  quanto  alle  comunit^  in 
*^  tutto  ci6  che  appartenga  al  giudizio  ed  alle  provvisioni  della  Chiesa. 

'^  III.  II  Papa  non  creerk  nuovi  Cardinali  se  non  ai  termini  della 
'^  forma  e  degli  ordinamenti  sanciti  nel  Concilio  di  Costanza,  i  quali 
^^  avr^  oblige  di  osservare,  se  per  consiglio  e  consenso  della 
"  maggior  parte  dei  Cardinali  non  sembri  opportune  fare  diver- 
"  samente. 

"  IV.  I  Cardinali  avranno  il  diritto  di  esporre  liberamente  il  pro- 
"  prio  parere  al  Papa :  non  potrk  il  Papa  fare  violenza,  n^  permet- 
^*  terk  sia  fatta  nella  persona  o  nei  bcni  loro,  n^  fark  alcuna  mutaziono 
'^  alio  stato  e  prowisione  loro  se  non  in  forza  di  espresso  consiglio  e 
"  consenso  della  maggior  parte,  n^  potr^  condannare  alcuno,  se  non 
"  sia  convinto  pel  numero  dei  testimoni  scritto  nella  costituzione  di 
"  Silvestro  Papa. 

'^  v.  II  Papa  non  occuper^  in  modo  alcuno,  ne  permettera  sieno 
'^  occupati  i  beni  dei  Cardinali,  Prelati  ed  altri  cortigiani  morti  in 
**  Curia,  ma  permettera,  che  secondo  il  diritto  e  la  consuetudine,  che 
"  si  osserva  in  molti  regni  e  regioni,  si  ne  faccia  uso  secondo  la 
**  volonta  del  defunto,  lasciando  alia  coscienza  di  ognuno  di  legarli 
*^  come  pill  gli  aggrada,  eccettuati  sol  tanto  quel  religiosi,  i  quali 
"  abbiano  fatta  abdicazione  della  propria  volonta,  i  beni  dei  quali 
"  passeranno  a  chi  spettino  per  consuetudine,  diritto  o  privilegio : 
"  non  occuperii  cosa  alcima,  quanto  ai  diritti  dei  cappelli  dei  Car- 
"  dinali  defunti,  nh  permettera  che  da  altri  sieno  usurpati,  ma  las- 
"  ciera  liberi  i  Cardinali  di  trasferirli  negli  eredi  testati  o  intestati, 
'^  abolito  qualsivoglia  altro  abuso. 

"  VI.  II  Papa  riceverk  obbedienza  dai  feudatarii,  vicarii,  capitani, 
^^  governatori,  senator i,  castellani  e  da  tutti  gli  ufiiziali  della  citta  di 
^^  Eoma,  non  solo  per  s^  e  suoi  successori,  ma  per  tutto  il  ceto  dei 
"  Cardinali  con  tutti  e  singoli  i  capitoli  opportuni,  per  modo  che, 
"  vacando  la  Sede,  le  citta,  terre,  luoghi,  castella  e  fortezze  sieno 
"  consegnate  a  mandate  dei  Cardinali  liberamente  e  senza  veruna 
"  contraddizione. 

"  VII.  II  Papa  permettera  che  i  Cardinali  ricevano  liberamente 
"  la  metk  di  tutti  i  singoli  censi,  diritti,  rendite,  proventi  ed  emolu- 
'^  menti  qualunque  della  Romana  Chiesa,  secondo  la  concessione  di 
"  Niccol6  IV.,  che  osserverk  in  tutto  e  per  tutto :  non  dar&  alcuna 
'^  delle  terre  della  Chiesa  Romana  in  vicariate,  feude  od  enfitensi ; 
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'^  non  muovcr^  guerre,  n^  fur&  alleanza  con  qualsivoglia  r^,  principe 
"  temporale  o  cotnunit^ ;  non  imporr^  nuove  gabelle,  o  nuovi  dazi 
''  sulla  citta  di  Roma,  n6  accorderii  al  r^  o  ad  altro  signore  tern- 
"  porale  o  comunit^  esenzione  alcuna  o  altro  contro  la  liberta  eccle- 
"  siastica  sul  clero,  chiese  o  beni  spettante  alle  chiese  e  luoghi  pii 
*^  scnza  cau8a  ragionevole  e  senza  il  consiglio  e  consenso  della  maggior 
"  parte  dei  Cardinali. 

"  VIII.  Non  alieneru  il  Papa  diritto  alcuno  in  qualunque  luogo 
"  esso  spetti  alia  Chiesa  di  Koma,  n^  conformer^,  n^  approvera  le 
"  alienazioni  fatte  dei  diritti  spettantir  alle  altre  chiese,  religioni 
'^  ed  ordini  militari  senza  il  consenso  e  consiglio  della  maggior  parte 
"  dei  Cardinali. 

"  IX.  In  tutti  i  casi,  finalmente,  nei  quali  sieno  richiesti  per  legge 
''  il  consiglio  ed  il  consenso  dei  Cardinali,  dovr^  di  questo  consiglio 
''  e  consenso  constare  nelle  boUe  e  lettere  apostolicbe  tanto  per  la 
'^  menzione  csprcssa  del  consiglio  o  consenso  prestato,  quanto  per 
"  la  firma  dei  Cardinali." 


No.  2. 


Precis  of  the  Memoir  of  D^Aguesseau  upon  the  Royal  Jurisdiction 
over  a  Cardinal  who  is  a  French  Subject  (b), 

"  Precis  du  Memoirs  sur  la  Juridiction  royale, 

'^  Si  la  nature  n'a  point  fait  nattre  un  cardinal  ind^pendant  do 
''  Tautorite  du  roi,  la  religion  ne  le  soustrait  pas  davantage  a  la 
"  puissance  de  son  prince. 

"  De  quelque  privilege  que  la  Cour  de  Rome  ait  voulu  flatter  Jes 
"  ecclesiastiques  pour  se  les  assujettir  enti^rement,  le  droit  est 
"  certaincment  du  cote  des  princes,  soit  que  Ton  consid^re  que  les 
"  ecclesiastiques  ne  cessent  pas  d'etre  hommes  et  citoyens  en  deve- 
"  nant  ecclesiastiques,  soit  que  Ton  examine  la  nature  de  la  puis- 
"  sance  seculi6rc,  qui  serait  imparfaite  si  elle  n'^tait  pas  universelle, 
'^  par  rapport  k  la  fin  pour  laquelle  elle  est  etablie,  et  qui  ne  se 
"  suffirait  pas  pleinement  k  elle-m^me,  s'il  fallait  qu'elle  ftit  obligee 
'^  de  demander  la  punition  d'un  de  ses  sujets  h.  une  autre  puissance. 

"  Si  le  droit  naturel  esst  pour  les  princes,  il  n'y  a  que  le  droit 
**  divin  qui  ait  pu  y  deroger ;  et  ce  droit  divin  ne  pent  se  ti-ouver 
"  que  dans  Tancienne  ou  dans  la  nouvelle  loi. 

**  Or,  ni  Tune  ni  I'autre  ne  donnent  aucune  atteinte  au  pouvoir 
^'  dcs  princes  sur  les  ecclesiastiques  dans  les  mati^res  temporelles. 

**  Au  contraire,  Tune  et  Tautre  le  confirme,  et  surtout  la  loi  nou- 
"  velle,  la  doctrine  et  Texemple  de  Jesus- Christ,  la  conduite  des 
"  Apotres,  les  maximes  qu'ils  ont  enseignees  sur  Tob^issance  due 


(6)  (Euvres  de  BAguesseau  (ed.  Paris,  1788),  t.  v.  p.  337.    The  full 
memoir  is  to  be  found  at  pp.  100--3^30. 
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'*  anx  princes,  rinterpr^tation  des  p^res  de  TEglisc,  la  tradition  la 
''  plus  pure  et  la  plus  ancienne,  la  soumission  dea  plus  grands 
'^  ^veques,  des  patriarcbes,  dcs  Papes  m^mes,  sont  autant  de 
"  preuves  ^clatantes  qui  font  voir  que  le  droit  des  princes  a  plutot 
"  ^t^  augment^  que  diminu^  par  les  principes  du  Christ ianisme,  et 
"  que  ce  qui  n'^tait  auparavant  qu*un  droit  humain  et  nature!,  est 
"  devenu,  depuis  T^tablissement  de  la  religion,  un  droit  dirin,  et  un 
"  pr^cepte  positif  de  la  loi  nouvelle. 

"  De  ces  principes,  il  est  aisc^  de  conclure  que  si  TEglise  a  quel- 
"  que  privil^e  en  cette  niati^re,  elle  le  tient  tout  entier  de  la  grace 
"  et  de  la  protection  des  souverains,  qu'ils  peuvent  I'accorder  ou  ne 
"  pas  Taccorder,  I'dtendre  ou  le  li miter  k  leur  gr^,  le  r6voquer,  le 
"  suspendre,  le  temp^rer  comme  il  leur  plait. 

'^  Ainsi  Ton  fait  sejitir  les  empereurs  remains,  autcurs  dc  ce 
"  privilege,  soit  par  les  termes  dans  lesquels  ils  I'ont  accord^,  soit 
"  par  les  exceptions  ou  les  restrictions  qu'ils  y  ont  ajout^es,  et  sur- 
"  tout,  par  la  c^l^bre  distinction  du  crime  eccl^siastique  et  du 
"  crime  commun  ou  purement  politique. 

"  L'Eglisc  a  applaudi  aux  loix  de  ces  empereurs,  et  surtout  k 
^^  celles  de  Justinien,  qu*elle  a  canonis^es,  pour  ainsi  dire,  en  les 
'^  insurant  dans  les  collections  de  ses  d^crets. 

"  Ces  loix  ont  surv^cu  a  la  destince  de  TEmpire  romain ;  la 
"  France,  surtout,  les  a  regues  et  observ^es  sous  la  premiere  race 
"  de  nos  rois,  comme  TEglise  I'a  reconnu  elle-meme  dans  un  concile 
'^  tenu  en  ce  temps,  et  comme  des  historiens  dont  le  t^moignage 
'^  n'est  pas  suspect,  puisqu'ils  ^taicnt  ^veques,  Tattestent  ^galement. 
*^  Si  dans  la  suite,  et  principalement  vers  la  seconde  race  de  nos  rois, 
"  la  pidt^  des  princes,  TinterSt  du  clerg^,  Fautorit^  dea  ^vdques 
"  qui  s'attribuaient  jusqu'au  droit  de  d^poser  les  empereurs;  le 
^'  mauvais  usage,  si  on  Tose  dire,  que  nos  rois  avaient  introduit  de 
'^  se  rendre  eux-memes  accusateurs  des  ^v^ques  coupables  de  L^e- 
"  Majesty  (ce  qui  repandait  une  suspicion  g^n^rale  sur  tous  les  Tri- 
"  bunaux  s^culiers),  ont  paru  ebranler  les  anciennes  maximes,  et 
"  donner  lieu  aux  d^fenseurs  de  la  juridiction  eccl^siastique  d*en 
"  avancer  de  nouvelles,  que  les  premiers  si^cles  dc  TEglise  avaient 
"  ignor6e8 ;  si  les  fausses  decretales  qu'une  imposture  trop  heureuse 
"  fit  paraitrc  en  ce  temps- la,  appuy^rent  et  consacrerent  en  quelquc 
"  mani6re  cette  nouvelle  doctrine ;  si  la  t^merite  des  compilateurs 
'^  des  loix  ecclesiastiques  et  politiques  alia  jusqu*&  alt^rer  et  ^ 
"  tronquer  les  loix  des  empereurs,  en  les  citant  d'une  maniere  in- 
"  fidele ;  on  a  bientot  reconnu  et  la  fausset^  des  principes,  et  le 
**  danger  des  consequences  de  ce  privildge  abusif ;  on  a  senti  qu'ii 
**  tendait  d*un  cute  ii  faire  jouir  les  clercs  d'une  impunite  perni- 
'^  cieuse  a  la  society,  et  do  Tautre  a  les  rendre  sujets  du  Pape  qui 
"  prdtendait  s'^riger  par  \ii  une  monarchic,  meme  temporeUe,  sur 
^'  les  eccldsiastiques  r6pandus  dans  tous  les  Etats  des  princes 
*•  Chretiens. 

^*  On  s'aper9Ut  done  du  pi6ge  qu'on  avait  tendu  a  la  piet^  des 
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''  princes  sous  le  voile  de  la  religion.  On  revint  k  la  sage88e  et  k 
"  Id  simplicite  de  Tancien  droit.  Ce  retour  f ut  marqu^  par  plusieurs 
"  traits  ^clatans,  et  entr'autres  par  des  lettres  d'abolition  qu'un 
"  Arcbeveque  de  Bourges  fut  oblig6  d'obtenir  du  roi,  pour  avoir 
"  avance  dans  des  statuts  synodaux,  que  les  clercs  ne  pouvaient 
"  etre  ni  poursuivis,  ni  punis  civilement  ou  extraordinairement, 
"  par  un  juge  Soulier. 

'^  Ainsi  on  r^tablit  pleinement  la  distinction  que  les  empereurs 
*^  romains  avaient  faite  entre  le  crime  eccl^siastique  et  le  crime 
''  politique.  Les  Papes  memes  furent  obliges  de  donner  lieu  au 
'*  r^tablissement  de  cette  distinction,  en  reconnaissant  qu'il  y  avait 
"  certains  cas  ^normes  qui  faisaient  perdre  aux  coupables  le  pri- 
**  vil6ge  cldrical. 

"  C*est  surtout  au  crime  de  L^ze-Majest^  qu'on  peut  appliquer 
'^  cette  r^gle,  quoique  la  moderation  de  nos  rois  les  ait  souvent 
"  port^  k  attendre  le  jugement  du  Tribunal  eccl^siastique,  avant 
"  que  de  faire  condamner,  dans  lea  Tribunaux  s^culiers,  les  clercs 
"  accuses  de  ce  crime. 

*^  Les  ^v^qucs  n'ont  rien  qui  les  distingue  en  cette  mati^re  des 
"  ministres  d*un  ordre  infdrieur. 

"  C*est  une  v^rit^  reconnue  par  ceux  memes  qui  sont  le  plus 
"  opposes  en  ce  point  k  Tautorit^  des  rois,  puisque  les  principes 
"  gdndraux  qu'ils  etablissent,  comprennent  les  moindres  clercs, 
"  comme  ceux  du  premier  ordre,  et  que  c'est  pour  cette  raison, 
"  qu*on  a  donn6  au  privilege  dont  il  s'agit  le  nom  de  privilege 
"  clerical. 

^^  Aussi  les  princes  se  sont  ton  jours  maintenus  dans  la  possession 
"  de  connaitre  des  crimes  com  mis  par  les  ^v^ques,  comme  de  ceux 
'^  qui  avaient  ^t^  commis  par  d'autres  eccl^siastiques. 

*^  On  peut  rapporter  les  preuves  de  cette  possession  k  quatrc  temps 
"  principaux. 

"  Le  premier,  depuis  la  venue  de  J^sus-Christ,  jusqu*au  regne  des 
"  cnfans  de  Conatantin. 

*^  Le  second,  depuis  ce  r^gne  jusqu*au  commencement  de  la 
"  second  e  race  de  nos  rois. 

^'  Le  troisieme,  depuis  la  seconde  race,  jusques  vers  le  commence- 
"  ment  de  la  troisieme. 

^'  £t  le  dernier,  depuis  la  troisieme  race,  jusques  k  present. 

"  De  ces  quatre  temps,  le  troisieme  seul  est  douteux,  k  cause  des 
"  mauvaises  maximes  qui  commenc^rent  k  s'introduire  alors,  sor 
"  lautorite  des  princes,  et  sur  celle  du  Pape. 

"  On  trouve  dans  les  trois  autres  des  preuves  certaines  du  droit 
"  des  princes.  Plusieurs  exemples  d'^v^ues,  de  patriarches,  do 
"  Papes  memes,  jug^s  par  les  empereurs,  ou  par  les  Tribunaux 
*'  s^culiers,  T^tablissent ;  les  exemples  m^mes  des  jugemens  eccl^- 
^*  siastiques  rendus  sur  des  crimes  publics  dans  ces  deux  premiers 
"  temps,  la  confirment,  puisqu'on  voit  que  c'est  par  Tautorit^  des 
'^  princes  que  les  ^veques  en  ont  ^t^  ^tablis  juges. 
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"  Sans  parler  de  tout  ce  qui  s'est  pass^  sous  les  emperenn 
*''  romaiDs,  et  sous  les  deux  premieres  races  de  nos  rois,  on  trourc 
**  pr^s  de  viDgt  exemples  d'^v^ques  accuses  dans  des  Tribunaux 
"  ti^culiers,  six  ou  sept  dveques  condamn^s  a  des  peines  l^g^rea,  a 
"  la  v^rit^,  mais  qui  ne  prouvent  pas  moins  pour  cela  rautorit^ 
"  legitime  de  la  Puissance  qui  les  condamnait. 

'*  S^il  y  SL  plusieurs  proces  criminels  commences  contre  des  ^v^nes 
"  qui  n'aient  pas  ^t6  suivis  d*un  jugement  dcfinitif,  la  religion  des 
*'  princes,  la  conjoncture  des  temps,  les  pretentions  des  Papes,  par 
"  rapport  aux  jugemens  canoniques  qui  retardaient  les  jngemens 
*'  B^culiers,  parce  qu'ils  devaient  les  pr^^er,  en  ont  ^t^  les  prin- 
'^  cipales  causes,  sans  qu'on  en  puisse  tirer  aucune  consequence 
''  contre  le  droit  incontestable  des  roi& 

"  Si  Ton  passe  de  la  personne  des  dv^ues  a  celle  des  cardinaux, 

le  privilege  des  demiers  ne  paraitra  pas  mieux  ^tabli  que  celni  des 

premiers. 

''  On  ne  pent  les  consid^rer  que  comme  ministres  de  TEglise,  on 
"  comme  ministres  d'un  prince  Stranger. 

'^  Si  on  les  envisage  dans  leur  <^'tat  eccl^siastique,  lis  ne  sont  qne 
"  diacres,  pretres,  ou  dveques,  et  par  consequent  ils  ne  peuvent 
*^  de  droit  avoir  de  plus  grand  pri^dl^ge  que  ceux  qui  sont  dans 
'^  le  m^me  degre  de  la  hierarchie.  Khonneur  qu'ils  ont  d'etre 
'^  consacr6s  au  service  de  la  premiere  Eglise,  d'etre  ^  present  les 
'^  eiecteurs  des  Papes,  et  les  conseillers  n^s  du  Souverain  Pontife, 
"  pent  bien  les  distinguer  dans  Tordre  de  la  puissance  eccl^siastiqiie, 
^^  mais  non  pas  les  soustraire  a  une  puissance  d'un  autre  genre, 
"  c'est-^-dire,  k  I'autorite  temporelle  des  rois ;  et  quelqu'  eiev^s 
"  qu*il8  soient,  peuvent-ils  pr6tendre  avoir  plus  de  privilege  que  le 
"  Pape  meme,  qui  tant  qu'il  n*a  pas  reuni  la  qualitd  de  prince  tem- 
"  porel  k  cclle  de  chef  de  TEglisc,  a  ^tc  soumis  a  la  puissance  des 
**  empereurs. 

^*  Si  on  les  considere  dans  leur  etat  politique  comme  ministres 
"  d'un  prince  etranger,  I'engagement  qu'ils  contractent  avec  lui 
"  n*etant  que  d'un  droit  purement  civil  et  positif,  ne  peut  rompre 
'^  les  noeuds  naturels  et  indissolubles  qui  attachent  un  sujet  h  son 
"  souverain  ;  toute  autre  obligation  doit  c^der  k  ce  premier  devoir  ; 
"  souvent  et  presque  toujours,  ce  que  les  cardinaux  doivent  au  roi 
"  n'est  point  incompatible  avec  ce  qu'ils  doivent  au  Pape ;  mais  si 
•*  ces  deux  engagements  se  trouvent  contraires,  celui  que  Dieu  m6me 
"  k  form6,  doit  Temport^r  sur  celui  qui  est  I'ouvrage  de  Thomme. 

"  Ainsi  le  suppos^rent  autrefois  nos  p^res,  lorsqu'ils  faisaient 
"  jurer  aux  cardinaux  de  revenir  de  Rome,  aussitot  que  le  roi  les 
"  rappellerait  aupr6s  de  lui. 

"  Ainsi  le  Parlement  Ta-t-il  encore  d^clard  de  nos  jours,  loi-squ'il 
"  rc9ut  le  Procureur-Gen^ral,  appellant  d'une  bulle  d'lnnocent  X, 
'^  qui  d6fendait  aux  cardinaux  de  sortir  de  T^tat  ecclesiastique,  sans 
"  la  permission  de  Pape. 

'^  Ainsi  Pont  souvent  reconnu  les  Papes  m^mes,  lorsqu^ils  ont 
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"  suppose  qu'un  cardinal  pouvait  commettre  un  crime  de  L^ze- 
"  Majesty  centre  son  prince  nature],  et  par  consequent  qu'il  no 
"  cessait  point  d'etre  sujet  pour  devenir  celui  du  Pape ;  car  il  n'y 
"  a  qu*un  sujet  qui  puisse  commettre  un  crime  de  L^ze-Majest^. 

"  11  ne  faut  done  pas  s'^touner  apr^s  cela,  si  depuis  meme  que 
*^  cardinaux  sont  parvenus  au  point  de  grandeurs  ou  nous  les 
"  voyons  aujourd'hui,  on  n'a  point  dout^  en  France  que  le  roi  ne 
^'  itit  en  droit  de  leur  faire  faire  leur  proces,  lorsqu'ils  commet- 
'^  traient  un  crime,  et  surtout  un  crime  de  L^ze-Majest^. 

"  Le  Cardinal  de  Constance  fut  accus^  sous  Louis  XI,  et  con- 
^^  damn^  kune  amende. 

'^  Le  Cardinal  Ballue  iut  accus^  et  arrets  prisonnier  sous  le 
'^  m^me  prince.  Dans  toute  n^gociation  qui  se  passa,  sur  ce  sujet, 
"  entrc  le  Pape  et  le  roi,  la  France  sou  tint  hautement  les  m^mes 
"  maximes  qu'elle  soutient  encore  aujourd'hui,  le  pouvoir  supreme 
"  de  rois  dans  les  mati^res  temporelles,  ^tabli  par  le  droit  divin, 
'^  tant  sur  les  eccl^siastiques,  de  quelque  etat  qu'ils  aotent,  que 
"  sur  les  ]aic9,  la  distinction  du  delit  commun,  et  du  cas  privi- 
"  l^gi^,  d^j^  8i  ancienne  dans  le  royaume,  qu'on  ne  se  souvenait 
"  point  d'avoir  jamais  vu  pratiquer  le  contraire ;  enfin  Patrocit^  du 
"  crime  de  L^ze-Majest^,  qui  fait  cesser  toute  exemption  et  tout 
"  privilege. 

'^  Le  Cardinal  de  Cbatillon  fut  non-seulement  accus^,  mais  con- 
"  damn^  sous  le  r^gne  de  Charles  IX,  par  un  arrcjt  c^l^bre  du  Parle- 
'^  ment ;  et  si  la  peine  ne  paralt  pas  r^pondre  au  titre  de  I'accusation, 
'^  il  n*en  faut  accuser,  suivant  toutes  les  apparences,  que  la  conjonc- 
*'  ture  du  temps  dans  lequel  I'arrt^t  fut  rendu ;  mais  la  competence 
*'  du  Tribunal  n*en  est  pas  moins  bien  ^tablie. 

"  La  mort  du  Cardinal  de  Guise,  et  la  detention  du  Cardinal 
''  de  Bourbon  sous  Henri  111,  donn^rent  occasion  d'examiner  k  fond 
^^  cctte  mati^re ;  et  trois  grands  pr^lats,  le  Cardinal  de  Joyeuse, 
'^  le  Cardinal  d*Offat,  TEveque  du  Mans,  justifi^rent  la  conduite 
"  d'Henri  III,  par  des  principes  qui  sont  encore  plus  v^ritables, 
'*  quand  on  les  a  appliques  a  une  accusation  instruite  dans  toutes 
"  les  formes. 

"  Le  Cardinal  de  Sourdis  d^cr^t^  de  prise  de  corps  par  le  Parle- 
'^  ment  de  Bourdeaux  sous  les  yeux  de  Louis  XIII,  et  avec  Tappro- 
*'  bation  expresse  de  ce  prince ;  enfin  le  Cardinal  de  Hetz  accuse  par 
^^  ordre  du  roi,  en  vertu  d^une  commission  adress^e  au  Parlement, 
'^  sont  autant  d^exemples  qui  prouvent  la  possession  de  nos  rois  et  de 
"  nos  n^agistrats  sous  leur  autorit6. 

'^  Si  des  considerations  de  politique,  si  des  raisons  d'Etat,  et 
'*  souvent  des  conseils  inspires  par  des  int^rets  particuliers,  ont  sua- 
^^  pendu  quelquefois  ces  grandes  et  importantes  affaires,  Tautorite  du 
"  roi  n'y  a  souffert  aucun  prejudice ;  puisqu*  apr^s  tout,  il  ne  faut  pas 
"  6tre  moins  competent  pour  instruire  un  proems  que  pour  le  juger, 
"  et  pour  decrdter  un  coupable,  que  pour  le  condamner. 

'^  Ainsi  la  quality  de  cardinal  n'effa9ant  point  les  engagemens 
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''  naturels,  y  ajoute  encore  ceux  de  la  reconnaissance,  et  un  cardinal 
'^  qui  viole  les  uns  et  lea  autres,  m^rite  d'etre  poursuivi,  et  comme 
^^  rebelle  k  regard  de  son  prince,  et  comme  ingrat  k  regard  de  acm 
"  bienfaiteur. 

'^  SI  la  place  qu*il  tient  dans  le  Sacr^  College  lui  attribae,  outre 
"  cela,  la  quality  d'eveque  d'un  diocese  Stranger,  cette  quality 
'*  ne  peut  lui  donner  un  privilege  plus  grand  que  la  dignite  meme 
^^  de  cardinal ;  h.  la  v^rite,  8*il  commettait  une  faute  comme  Et^ 
"  que  d*Albano  ou  d'Ostie,  il  n'aurait  que  le  Pape  pour  juge  ;  mais 
*'  d6a  le  moment  qu^il  s'agit  d*un  crime  de  Leze-Majest^  commis 
*^  dans  le  royaume,  le  roi  seul  peut  venger  sa  majesty  m^pria^; 
"  et  il  avilirait  ce  caract^re  auguste,  qu'il  n'a  re9U  que  de  Dieu,  s*il 
^'  etait  oblig^  dialler  demander  justice  centre  un  sujet  infid^Io,  k  on 
"  prince  etranger." 
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The  Relations  between  the  Greek  and  Foreign  Churches. 

A  SLIGHT  notice  of  the  relations  between  the  Greek  and  English 
Churches  has  been  given  in  the  Chapter  cited, — also  of  the  attempts 
made  by  the  Popes  to  subjugate  the  Greek  Church — attempts  con- 
tinually repeated  since  the  date  of  the  Seventh  or  last  (Ecumenical 
or  General  Council,  a.d.  680.  The  most  memorable  of  these  attempts 
in  modern  times  are — 

I.  The  Council  of  Florence,  a.d.  1430. 

II.  The  Papal  Encyclic,  Litterce  ad  Orientales,  6  Jan.  1848  ; 
answered  by  the  Patriarch  of  Constantinople.  See  AuthoritieSy 
pp.  539,  540. 

III.  The  attempt  of  the  Pope  to  found  a  Nuntiatara  in  Armenia  ; 
and  the  refusal  of  the  Porte  to  recognise  any  such  Nuntius,  on  the 
ground  that  there  was  then  resident  at  Constantinople  an  "  Arme- 
**  nian  Patriarch,  the  proper  and  lawful  representative  of  this  branch 
"  of  the  Greek  Church  (a)     July,  1868  a.d. 

IV.  The  Papal  mission  to  the  Patriarch  of  Constantinople,  with 
the  summons  to  attend  the  Vatican  Council,  Oct.  28,  1868  a.d. 

Of  this  last  attempt  the  best  account,  given,  it  appears,  by  autho- 
rity, is  as  follows,  in  Greek  and  English  : 

'Ajiorifioi  KK,  "ZviTaicTai  tov  'Aran  Atrripog, 

^Eiru^ri  nWoi  uWufQ  iKTiOtiTai  to.  KaTO.  rijy  yivo^ivriv  irpo  rcrwK 
ilfxepuiy  kv  Tolg  Tlarpiapx^iioig  enitncixl/iyTOv  otriutraTov  ^Ofi  Tiorac,  avri- 
vpotruwov  TOV  airoirijuiovvTog  TOiroTripriTOv  r»7c  A.M.  tov  Ilaira  Wiov  G', 

(a)  Offiudle  Aktenstucke,  IL,  pp.  135-8. 
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Koi  rourov  eyeica  i(fir{iOri  wap6.  rtviav  hrifAO(noypa<l>(av  aKpi^ijc  irXripo- 

Sopia,  aTTotrriWofiiv  Kai  irpoQ  v/idc  Tf^y  ktfutKKtttnov  erOeo'iv,  oirwc 
rifio(ruv(rriT€  ahrrjy  ha  tov  vpo(ft\ovc  t^vKkov  rov  'AvaroXiicou  'AtrripOQf 
vpog  ha<^uiTi(Tfiov  tup  vfitriptay  avayvatrrtjy, 

Ty  10  Sfylov  1868. 
'Ek  tov  ypa<pitov  rfjg  JVI.  Upoiroo'uywXX/ac. 

*H  ey  roiiQ  riaTpiapxtloic  iiriftKt'^iQ  irepl  irpoaicliffeaiQ  etc  r^*'  iy  *P«ftp 
avyK'porridtjaofiiyriy  ^vyo^oy, 

T^  wifiiTTy  Ttjc  napfXOovatjg  l^^Ofiahos  (3  S^piov)  i\d6yr€Q  etc  rtjy 
M.  llpwToavyKEWiay  &^€ahc  iviD  cc  r^c  (rvyohac  rov  K.  Bpovyoyri, 
roiroTiif}tiTov  TfJQ  A.  M.  rov  'Pii/i»yc  IlaTra  iy  KwverravrtvoviroXet, 
iSyrfjffayro  iifiipay  koI  &pay  nKpoatrnog  irapa  rf  JJarayiurrdr^  Ha- 
TptdpxTi  ii:  fiipovg  rov  Ao/i-Tcerra,  'wc  roiroTripriTOv  rov  ly  'Pw/tp  Ato- 
^rifxovyTog  K.  Bpoi/voFij.  'Uftipa  utpiaBri  avroiQ  to  (ra€€aroy  (5  8€plov), 
&pa  Ik  If  fitra^v  3—5  ri/c  ilfiipag, 

Tlipl  ri^y  h',  Upay  rov  traS^drov  iJXOcv  6  Ao/i-Tcerrac,  (fvyohfvo^tyoQ  Abbo 
vat  viro  rptttfv  kriputy  d&^dZiay,  Sty  6  A*.  cXaXci on-bxroi/)'  *:ai  ra  'EXXiyi'tJca,   Testa  and 
01  ^k  iruvTtQ  kXdXovy  tci  FaXXtra.     Mera  Tt)y  ky  t^  UptJTOffvyKeWl^    akkL^     ' 
yeyofjiyrjv  ctiiuaiy  Kal  inpiiroiritny^  w^ijyiidtjffay  vko  tov  M.  IXpciwo-   ^ 
trvyKiWov  irpog  rrjy  A.  9.  Uarayiorrfra,  Rome  ad- 

'EXfloirec  vapa  rjf  A,  0.  IT.  /icra  roF  xeipatnratrfioy  avrov  kKadi-   mitted  to 
ffdtjtray  rp  ^cXo^poi^c  rrporpoir^  rov  HaTpidp\ov,     *Ey  fhkij  A,  9, 11.  trt   audience 

efiiiroXovdct  rac  vtw0ciac  TOtoviiCKOc  0(Xo0pov4(rctc  i:a\  d0po6po(rvvac,   2*     .      , 
*    '  a  f  *       -    A*    rr'  »r  I  .    "^   '-      ,^       '   Patnapch. 

yyiporitray  rraiTtc,  Kat  rov  Ao/i-Tcirro  t^ayayovroc  €<  rov  jcoXttoi; 

a{rroi/  ^uXXa^ioi'  rt  '^vtrdltroy  fiira  irivaKiifay  kpvQpovop^vptaVy  /cat  ■J-®*'*  P^*^ 

opiyoyroQ  ahro  rate  X^P^^  ''®''  Ilarpiapxov,  6  ^itT*  avrbv  dCCdc  clirei'  jj^jj^  v^j^ 

EXXijvtoTt.     "  'Ek  dwovtrlif.  TOV  K.   Bpovi'oi^  kp\6p,Sa  yh  vpoaKa-  containing 

"  Xiatifftey  Ttfy  *Aytori|r<i  aag  dg  Tf^y  ky  'Pw/ip  yiytjffoukyrjy  OUov-  an  invita- 

"  ficriK^y  ^vyo^oy  Kara  to  wpotnxkg  trog  rp   8  ^Cicc/ibp/ov,  jcaWirc  tiontothe 

"  rovrotc  i^ag  vttpaKaXovfuy  ya  ^c^Oi/re  riiy  Tcapovtfay  irpotrKXriTmioy  7^*^.**^ 

It  *  \  f    n  to  attend 

€7ri<rroXi;i'."       ,  ,  ,  .  ,  the  Vati- 

'11  A.  9.  IT.  y€V(ra(ra  iih  Tfjg  x^cp^c  tya  KarareOy  kiri  tov  ayaKXlyrpov^  can  Goun^ 

owep  kfidaral^iy  6  Aofi-Titrrag  ypvoohtroy  0vXXa^tov,  jcat  ira  Kadt-  cil. 
ffddtrtyy  iliTE  ftera  trirovhaiov  w^ovg,  kpjt^aii'oyrog  narpiKrly  hydirriy  koX 
IXaporrfTa. 

"  'Ectv  fi  k^rffitp}g  Ttjg  *Pw/ii;c  fat  cf  avrufy  dpvadfityai  at  Xot?rac  Speech  of 

*'  k<prifi€pi^eg  ^ky  k^rjfioaUvoy  n)y  rijg  A,  MaKapiOTijrog  rrpofrKXrirtipioy  the  Patri- 

"  kiriffToXrly  fig  rtfy  ky  'Futfty,  wg  Xcy#r£,  Ot*:ov^cvt*:>)i'  ^vyo^oy,  Kal  •'^ch. 

**  kirofiiywg,    kay    ijyroovftty    roy    (TKOVoy    Kal    to   7repu\6fieyoy   Tijg  The  Papal 

"  kwiffroXiig  Kal  rag  &px^C  Ttjg  A.  M.,  tv\apl(rTiag  ijOiXofny  dirodexOp  l®^*®'  oo*i" 

"  ypdfMua  irapa  tov  Uarpiupxov  rrig  IlaXatdc   'Pw/i»yc  irAfi'^ofifyoy^  c?D?e«^S^' 

**  wpoffCoKiUvTig    V    aKovffuffity    rioy    ri,     'E^rfi?^    6^wg   ij    ha    rQy  horrent  to 

*' kiprifitpihwy  cialodiitra  UStj  TrpotrKXrjTfipiog  tKiffroXil  k^viptiKn  rac  those  of 

**  dp\ag   Trig   A.   M.   apx^C   oXwc   hvifiovaag  tig  rac  Tf^g  opdo^o^ov  tlie 

"  'AfaroXiK^C  'EicicXijo'/ac,  ha  rovro  fierce  Xuiriyc  a/ia  vat  eiXiKpirtiag  Orthodox 

"  Xiyofiey  irpog  rify  vfiCty  oaiorriraf  on  Jcr  ^vycifieOa  yh  vapah)(dQft€v  nu'-ei? 

**  ovTt   wpovKXriffiy  roiavri|i',   ovrc   to   toiovto   ypdfifia   Tijg  A.  M.,  and  of  the 
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CEcumeni- 
cvl  Ck)im- 

Ctlfl. 


No  ioialli- 
bl6  Patri- 
arch. 

Apostles 
all  equally 
enlight- 
ened by 
the  Holy 
Ghost. 


The  Synod 
of  Flor- 


''  iwavaXafi^uyoy  rag  ahrug  Tr&yTore  apxhg,  apxag  avritrrparcvofiiyag 
"  tig  TO  vrevfia  tov  EuayycXiou  Kai  eig  Tt)y  hhatrKoXlay  rtHv  OiKOVfU- 
*'  viK&v  ^vvoZtav  Ko\  Twv  iiyiitiv  Hariputv,  li.  A.  M.  vouitrafra  to  avro 
"  ^id€rjfia  Kal  Kara  to  1848  trog  wpoeicdXetn  ti)v  opOoco^oy  'Ai'aroXiiniK 
"  * RicKXTjtrlay  lig  uvdvrrjtny  cC  lyk'vKXiov  £7rterroX^c»  Kara^citci'vovinig 
"  &TrXuig  Koi  <7a0d;c  Tt^y  dyriOemy  rwy  dp^j^v  TT}g  'Vwfirig  irpog  rag  ira- 
"  rpoTrapa^oTovg  Kal  'ATrooroXicac,  koi  ov  fiorov  ovk  evapearriirdatig^ 
"  dXXa  uai  XvirrjtrdtTrjg  Ttjy  A.  M.  "On  ^e  aXijBCig  ^vtrtipurriidri  rart 
"  /;  A,  M.,  iiiricei^ey  evapyug  i;  Trap'  avTrjg  lLyrairdyTi}a'ig.  Kai  excf^>) 
"  If  A.  M.  ^€y  ^aiVcrai  7rap£K't:Xiyov(ra  rwy  kavrfjg  dp\tuyf  ovt€  ifielg 
'^  Beifjf.  xdpin  l^eKXiyufiey  rdy  fffAtripwyy  ^icc  tovto  ovre  yiag  Xvrag 
"  crripyofAey  ya  vapaffKEvdawficy  avr^  elg  ftdrTjyy  ovt€  dya^itrai  vaXaiag 
''  TrXi^yac  ai-c^^o/ieda,  Kal  dytpeOitrai  ftltrri  laSeffftiya  ?ca  av^f/rriiretiy 
"  Kul  Xoyofiaxtwy,  aiTiytg  dvoXijyovtriy  wg  ivl  to  woXv  etc  p^^itg  rai 
"  ciTTc^Oceac,  iy  f  iKdrepoi  ajffiepoyj  elirep  wot€,  t)(pfiei'  drayAnfv 
"  FtvayyiXiKtjg  Kal  KOiyutytKijg  dydirrjg  Kal  avfivaOiiag  ^la  rove  ircpicrroi- 
"  Xpvyrag  rt)y  'EacKXrjaiay  tov  Xpitrrov  ttoXXouc  Kal  vayroeiSt'tg 
*^  Kiy^vyovg  Kal  intpatrfiovg'  ovre  iffrl  ivyarrj  avyeyyorjatg  k€U  trvyhid- 
'*  Xt^iC  ovvo^iKtlj  fit)  virdpypi'Tog  Koiyov  opfitfrnpiov  rSty  ahrQy  ap^^wr. 
"  Kai  &XXwc  ^c  Vf^^'tg  (pporovfiey^  on  ?/  i7riTV\etrTdrri  Kal  awaOiordrti 
**  Xuaig  rCjy  roiovTwy  i^rirrffidTuty  itrrly  fi  coropic^.  'Eirtih)  3i|\. 
"  viri}pi€y  'EKKXrjffia  irpo  liKa  aiwyuty,  ra  aura  i\ov(ra^6yfiara  ev  rt 
"  'Ai^aroXp  Kal  Avtrei^  ky  rp  rrpKr&vripq,  Kal  rp  ri^  'Poi/ij!,  dra^pa- 
'*  fiWfi€v  EKdrtpog  tig  iKeirrjyKal  *i^(t)ft€y  oirorepoi  vpoaiOeyro  y)  d^ciXor. 
''  eKKOTrrioOb}  ?)  TpooOtfKrj,  idy  vtrdpx-p  Kal  ottov  virdp\ei'  irpoaTiOitrBm 
"  TO  d0a(pe0£r,  lay  virdpxj?,  Kal  oitov  virdpxei'  Kal  tote  (TvfAirarreg 
"  dreiraitrdrjTwg  Evpedrjtruftida  fig  to  avTo  arifxt'ioy  rfig  raOoXtr^c 
**  opflo^ojiac,  oiroOey  //  'Pwjjrj  Twy  Kdria  albtytay  fiaKpvyofjiiyri  cxc 
"  fidXXoyy  dpitTKETai  rd  irXaTvrrj  to  y^dcrfia  Stct  ytuty  dtl  loy^driav  koi 
"  flfO'TTio'/Ltarwr,  iKTpevofxiywy  Tfjg  Updg  vapa^otreutg,^* 

*0  A.  'A€€dc  Ao**  TiffTag,  "'Ovolag  Ttydg  ivyoel  hadxift'ovtrag  dpydc 
>/  vfjurepa   AyioTtjg  ; 

*0  IIarpcdp)(j;c»  ""I^a  irapaXeiirwfXEy  rd  KadiKaffraj  iffieig^  €0*  o(roi' 
"  virdp^ei  ij  ^ILKKXrjtrla  tov  ^(OTfjpog  iirl  Tfjg  yiyc,  ^f*'  ^vrdfieBa  rd. 
"  irapa^exSuifiiy,  on  fV  r^  oXi;  'E/cfcrXiyo"/^  row  Xpiflrow  VTrapvec 
"  iiriffKovog  Tig  "Ap^wi'  fc-at  K€(paXt)  dXXrj  koI  dXXog  napd  Toy  Kvpior. 
"  "On  narpcapx»?t  Tig  virdpxci  dXaQrirog  Kal  dyaftdpTJiTogy  OfuXHy  dwo 
"  KaQicpag,  Kal  vnipTtpog  Tiay  OlKovfieviKufy  ^vyoiwyf  iy  alg  treari  rd 
"  dXafOaoror,  trvfifpiMtrovtraig  rn  Fpa^^  Kal  Tn  'AtrotrroXiK^  xtipa^otrii' 
"  11  on  oi  'ATTOcroXoi  vTrffp^ayayKroi  npog  vhpiy  rov  dyiov  Hyevfiarogy 
"  rofJ  (pwritrayTog  tTriarjg  rovg  vdyrag'  fj  oti  ovrof,  5  €K€iyog  6  Oarpc- 
'^  dp\Tjg  Kal  6  Udnag  ttT\oy  rd  irpetr^tla  rfjg  thpag  ovk  dxo  ^vy€»^tKow 
"  dyOpioirtyoVf  dXX'  ek  Qiiov^  wg  Xcycrc,  liKaiov^  Kai  rd  roirroig 
**  ofioia, 

*0  A'.  d^Sdc.      "  *n  'Pujfirj  ov^oXwg  TrpoTiOeTai  rd  fieraSaXn  rag 

£1      t  N  «        -        1» 

"  up^ac  avr^c. 

*0  B'.  h€^dg»  "  ^Eweih)  i/  ^XwpeyTiyri  Xvyo^og,  dyaKpiyatra  rd 
^'  TOiavra^  ijruKre  Tag  Ivw  *EKKXri<riag,  vircXc/06i}O'ai'  ^e  rcKCc  c^*'  r^C 
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"  Ivwo^iaCi  TovTovc  wpoaKoXti  6  fiy.  trar^p  etc  Ttjy  irpotr€\fi  Olnovfit-   ence,cliiltl 

"  yiKiiy  4^vyoh)Vf  iia  irat  ovtoi  wXripo^MpriditTiQ  lyufBdaiv."  of  hunger, 

'O  llnrptapxrif:,     "  n6<ra  kppidritrav  Koi  iyplu^rtaav  iccira   te  rfiQ   \^nnJ AiS 

"  ^XtMiptvTivT}^  Svi'O^ov,  ^oi'ov  airaiievTOQ  &vBpwvoQ iV5£)(trai  v'  ayvoy,   jn  [^^ 

"  //  ?£  vfi.  otriorriQ  ohK  itrrk  it:  rov  kvkXov  tovtov.     Kal  Ijlri  Atto  t»7c   swaddling 

"  reXcvracac  ffvyi^piaffiuQ  iKtiyov    tov   Karri y ay Kaa^uyov    ^uyiBpiou  clothes. 

*'  ap^afiiruv  r^y  A^reyicX^d'ewK,  iiiridayey  ?/  (ii^tatrfjiiyri  iywtrtq  itQ  ra 

"  trtrapyaya   riyc-— Si/i't^pcor,    trvyKporriBey   ^itl   XoyovQ   TtnXiTiKov^f 

"  Xoyoi/f  n'aOapwc  yrfiyov  trufiif^ipoyroCjKat  atroXfl^ay  iIq  trvfuripafffiaj 

"  ciri^\i}6eV  irpoc  Katpoy  oXiyoic  rco"*  rwF  fifieripiay  lid  Xf/ion'roWas  *:ai 

"  irafri^c  /^t'ac  fc'ai  aTrctX^C  viro  row  t«it£  iraircwoiToc,  toiovto  ISivyilpioy 

"  ohle  TOV  uylov   oyofiaroQ  tTjq  ^vyo^ou    itrriy    &^ioy,     KaO*   hytaq   What  is  a 

"  OiKovfiiyiKii  ^vyoloQ  Kal  OiKovfityiKri  'EKKXrjtria  i:at  aXriBiyi)  KaOo-   CEcnmeni- 

**  XiKorriQ  iarl  Kal  Xiyirat  tKelyo  to  (kyioy  Kal  aKtiparoy  trQfjiaf  iy  f  ^^  Coun- 

''  ayi^apnirwc  rov  vXikov  irXridvtrfiov  ahrov  oi/yicc^aXatovrac  hyyi^  ii 

"  liiatTKaXla  rwy  ^AiroaroXiay,  ircic  1/ trioric  ira^C  roTin'i/c  'Eicii'Xiyo'cai", 

**  (mipiydtiaa  Kal  ftaaayiaStltra  awo  TfJQ  OifitXiwaiuQ  Tijg  'EKKXriaiac 

''  fiixpf-  ^^^  okTw  irpwrwy  alutyitfyf  iy  o7c  oi  irarepec  rijg  'AvaroXi/c  kiiI 

''  Ttjc  Avatiac,  Kal  al  ewra  Kal  fiovat  OlKOVfieyiKal  Kal  ay twrarai  Kal    The  Seven 

''  Trytv/JtaroKiyriroi  H^vyotoi  ^fiiyyoyrai  ty  Kal  to  avro  ovpat'ioy  (^Biyfta   (Ecnmenl- 

"  rov  isvayy tXiov,  'Ek'tiKac  at  ivvoZoi  Kal  Ikuvoi  oi  at^a*ffnot  UaripiQy    cal  Coun- 

"  S)y  yytatrra  rote  ndtriy  litrl  ra  avyypafAfiara,  ytyiaOwtray  6  AirraitrroQ   ^   ' 

'*  Kal  a^^nXr/c  o5i;yoc  Trayrog  xpiortai'oD  Kal  kwitrKoirov  rfj^  ^vtriwCj 

"  row  tiXiKpiruQ  iroSouyrog  Kal  irjrovyroc  Tt)y  EwayycXcic»)r  uX»/0£(ar. 

"  'E*:£n'o/  ilai  to  vwipraroy   Kptrtiptoy   n;c    xf'*^^'"*'"^^^    aXijOtiaf. 

**  *EKt'tyoi  eitriy  1/ (Siff^aXi^c  616^,  kift*  i/c  hfydfiiOa  ya  trvyarrrjdutfiey  Iy 

"  r^   ckyiff  ^iXi//xarc  ti7c   ^oy/iaWinyc  £»'wo'£«c'   irdc  5£  o   ivroc  t^c 

"  rpo)(iac  iKiiyrjc  irtpncopivofiiyor:  Btfapifiiitrirai  irap'  iifiwy  tKKeyrpog 

"  Kal    ayapfiolioc    tiQ   ro    trvyKtyrpwifai    inpl  iavroy    ra    fiiXri    r^c 

"  opBolo^ov  KaOoXiKtiQ  'EUricXij^/af.     Ei  ?£  rwxoK  £i'ioi  rwy  ^uriKwy 

'*  ItritrKOTTvyj    i^oyrec    &fA^i€oXiay    mpl    rwiay    ^oyfiar^ty    tivrAv, 

**  diXovffi   ra  trvyiXBiaaiy   <rvy€p\i<rBiinray  Kal  ayaBtwptiriaoay  avra 

"  KaOrffiipayf  il  flovXayrai'  iifi€iQohl€niayau.i^i€oXLayt\o^€yTrtpl  rwy 

**  irarpoxapalortay  Kal  ayaXXotwrufy  coyfiarmy  ri7c  £wo'€6£iac.     Kat    The  proper 

"  oXXmc  li%  *5  aiSaffiiioi  a^Salic,  wepl  OtKovuiytKfic  ^vt'olov  oyroc   ™o^«<>* 
It      ^  \  '  ^\     ^     f  *        n  ^   '         \         /  •-      "        *  r\*  summon- 

"  rov  Xoyow,  liy  dta0£wy£c  fitEamQ  ri)y  fivfifirjy  vfiwy^  on  at  KJiKoviit-   j^^  ^^^ 

"  I  uai  Swi'oooc  &XX«c  t«c  crwi'£«:porowi'ro,  v  owiaQ  fflr)  luKi^pvlty  fi   (Ecumcni- 
"  A.  M.     *Eay  6  rrJQ  *Pw/ii;c  Mac.  Tldirac  iftrwuZiro  ri)y  airoirroXiKtjy  chI  Coun- 
"  itforifilay  Kal  loaCiXf^iay^  iicpiTrty^  wg  ly  \fJoig  t<roc  ri/v  aJ^iay  Kal   cil. 
"  irpwroQ  rn    rfjc    elpat  ra^ii  Kara  KayoyiKoy  ^Uaioy,   r*  air£w0wi'y| 
"  ypdfjfia  iciairepoy  irpOQ  iKatrroy  rHy  Tiarpiapyiay  koX  rwy  Xvyolwy 
"  riJQ  'AvaroX^Cf  oh\  lya  iiriCaXp  iyKVKXiutQ  Kal  Irifioaioypa^iKw^^  wc 
"  7rdyruy''Apx<iay  Kal  Afffironyc,  dXX'  tya  ipwTfjtrjn  aleXipova  a^fX^of, 
"  ttrorifiog  re  Kal  l<ro€dBfHOCf  £*  ffvyiyKpivovtrtj  wov  Kal  ir«c  Kal  oiroiag 
"  i£pdc    ^vyo^ov  ri^y  ovyKportjtrty,     Tovruy  ovriaQ  ixpyrwy^  1)  ui-a-   Christian 
"  IpafiiitrOi    Kal    w/i£ic   «<C   ^f^^  Itrropiay   Kal   €ic   rac    Ot*:ow/i£vi*:ac   ^^^^y  °*"8t 
"  SwKO^owc,  no  laropiKic  KaropdiaOp  >)  wapa  wdyrtay  woBovfiiyri  dXffiijc   J^J^rical 
"  Kal  xp^aroavXXtKTog  frw^iCi  ii  wdXty  apKtffBfitrSfitBa  tic  rac  4/iwv  grounds. 
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"  ^iriytKiig  irpo(retf\ai  rat  ^tnatiQ  virep  TfJQ  tlptiyrig  tou   (rvfiirayroQ 

"  Kotffwv,  ri;c  ivtrradelac  rwy  hyiwv  tov  Qeov  'EicicXiyo'iaii',  Kai  rfJQ  rSy 

**  iravTwy  IviKriutQ  *  iv  It  TOtavrrj  irepnrruunt  fxtra  Xvirrig  ^laSeSatovfur 

"  vfiiyf  6ri  irEpiTTTjy  Koi  &Knpiroy  yofiii^ofiey  Trjy  Tt  irpdo-vXiyo-ti/  atqc  oKtp 

"  tfvyefri<j)ip£T£  evitrToXifjiaioy  rovro  ^uXXd^cor." 

'O  A'.  a€€dQ,     "  ^vyarat  apd  yi  fioyrj  fj  irpo(rev\i^  ra  KUTOpBinr^ 

"  r^y  iyuKriy'f  ^Affdeyovyroc  riyoc  atSptjirov,  el  rai  iLTreK^i-^ofitda  nff 

"  dipairelay  ahrov  wapa  tov  Geov,  Kai  IttI  tovt^  hirtyBvyofitv  iiCTtyttQ 

^*  th\aQ  Aral  liijtrtiQ^  ofiutg  oh  XiiTrofity  ya  irpofjiriOivtriafiey  ahr^  kqi 

'   larpoy  trai  larpiKa, 

"  'O  VLaTpiap\riQ,    "  U.tp\  Oprf(rK£vriKwy  i:ai  vytvfiaTiKwy  vofntifiariar 

"  TOV  \6yov  ovTOQ^  fjLoyoc  6  TrayroyywarriQ  Kai  t^q  lavTov  'ExKXfitriag 

"  0e/xeX(uir))c  »'*at  rcXciwri^C  XpicrroQ  6  Kvpioc  yiyuttrKei  &k'pi€GfQ  tIq  6 

"  yoffijy  Kai  Kara  voaoy  yoati  Kai  biroloy  to  cKoc  t^c  yotrov  Kai  oKoloy 

'*  TO  KaTaWriXoy  if^apfiaKoy,      Aca  tovto  TaXiy  €7ravaXa^6a ro/iCF,  ori 

'*  iLvayKti  vdaa  irpocrev^^Q  Kai  Trpo(rev\TJg  Ofpfirjg  Kai  a^iaXeiirrov  Trpoc 

**  Toy  Kvpioy  Jjfitoy,  Ti)y  AuroayaTriji',    lya   toiq  irdffty  ifurytvirn  ro 

"  Bto^iXri  Kai  ataTt'ipia,^' 

^heioTita-        Tavra  elvovtra  ?/  A.  9.  U.,  lyerelXaTo  r^  vapaKadfjfjiiy^  Kai  kpfxriytV' 

ion  re-         ovti  tovq  XoyovQ  ahrov  FaXXioTt  M.  UpwroffvyKiXX^j  Tra,  XaMi'  airo 

arnod  to      TOvayaKXiyrpov  TOtbvXXa^ioy.  iTnoTpvLn  ahro  ilq  loy  hoyra roiroTnpnrny 
he  Pope.  -  IT    r>  '      .       y     "  *  #     *         %    .      *  /  *       ,    , 

*^        TOV  K.  Dpovyoyri*  Kai  ovruc  ayaaTayreg  Kai  awocoyTtg  Toy  aviiKoyra 

treSatrfiov^  Kai  if^iXoijtpoywg  ayTi\aipeTriOiyT€Q  vvo  Tfjg  A.  9.  IT.,  l^^XBov^ 

Kai  trvyolivBiyreQ   coic  TrJQ   irXt/icticoc    viro  tov   M.  UpwrotrvyKiXXov^ 

avfjXOoy. 

^AyaroXiKoc  *A(rrijpf  12  *OKTwPpiov, 

"Etoc  ir.  1868.  'Apid.  612. 

TEANSLATION.' 
(Extracted  from  the  Official  Account  of  the  Protosyncellia.) 

"  The  discussion  at  the  Patriarch's  Palace  concerning  the  invi- 
"  tation  to  the  Council  to  be  held  at  Home. 

"  On  Thursday  in  last  week  (October  3rd),  two  priests  of  the 
"  company  of  Monsignor  Brunoni,  the  envoy  of  bis  Holiness  the 
**  Pope  of  Rome  at  Constantinople,  came  to  the  Protosyncellia,  and 
"  requested  an  audience  with  the  Most  Holy  Patriarch,  on  the  part 
"  of  Dom  Testa,  as  representative  of  M.  Brunoni,  now  absent  at 
"  Home.  The  time  appointed  for  the  interview  was  between  nine 
"  and  ten  on  Saturiay,  October  5th. 

"  About  ten  o'clock  on  Saturday,  Dom  Testa  arrived,  accom- 
"  panied  by  three  other  priests,  of  whom  one  spoke  Greek  a  little ; 
"  all,  however,  spoke  French.  After  interchange  of  salutations  at 
"  the  Protosyncellia,  they  were  conducted  to  his  Holiness. 
*•  Having  entered  the  presence  of  his  Holiness  and  kissed  his 
"  hands,  they  took  their  seats  at  the  kindly  invitation  of 
"  the  Patriarch.      While  his  Holiness  was  proceeding  with    the 
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^'  cuAtomary  expressions  of  kindness  and  goodwill,  they  all  rose,  and 
'^  Dom  Testa  took  from  his  bosom  a  letter,  tied  with  gold  cord,  and 
*^  in  a  purple  cover,  and  handed  it  to  the  Patriarch,  while  the  priest 
*^  next  to  him  said,  in  Greek  '  In  the  absence  of  Monsignor 
*'  Brunoni,  we  come  to  invito  your  Holiness  to  the  (Ecumenical 
^*  Council  to  be  held  at  Rome  in  the  next  year,  on  the  8th  of 
*'  December,  and  therefore  we  call  on  you  to  accept  this  present 
*•  written  summons/ 

"  His  Holiness  having  indicated  by  a  motion  of  the  hand  that 
'^  the  gold-fastened  epistle  which  Dom  Testa  brought  should  be  laid 
^'  on  the  desk,  and  that  they  should  be  seated,  addressed  them  in  an 
"  earnest  tone  indicative  of  paternal  love  and  kindness.  '  If  the 
*^  daily  papers  of  Home  and  others  deriving  information  from  them 
^'  had  not  published  the  letter  of  summons  of  his  Holiness  to  the, 
''  as  you  call  it,  (Ecumenical  Council  at  Rome,  and  if  we  had  not 
'^  consequently  known  the  object  and  contents  of  the  letter  and  the 
'^  principles  of  his  Holiness,  we  would  thankfully  have  received  the 
"  letter  sent  from  the  Patriarch  of  old  Rome,  expecting  thence  to 
*^  obtain  some  information.  Since,  however,  the  letter  of  summons 
''  already  published  in  the  newspapers  has  revealed  the  principles  of 
"  his  Holiness  (b) — principles  utterly  abhorrent  from  those  of  the 
"  Orthodox  Eastern  Church — on  this  account  at  once  sorrowfully 
"  and  straightforwardly  we  tell  your  Reverence  that  we  cannot 
*'  receive  either  such  a  summons  or  such  a  document  from  his 
^^  Holiness,  assuming  as  he  does  the  same  principles  as  have  always 
*'  been  assumed  by  Rome — principles  antagonistic  to  the  spirit  o£ 
**  the  Gospels  and  to  the  teaching  of  the  (Ecumenical  Councils  and 
'^  of  the  Holy  Fathers.  His  Holiness  having  taken  the  same  step 
^^  also  in  1848,  provoked  the  Orthodox  Eastern  Church  to  make 
"  answer  by  an  encyclical  letter,  showing  distinctly  and  clearly  the 
^*  opposition  of  the  principles  of  Rome  to  the  traditional  and  Apo- 
'^  stolic  ones — the  answer  to  which  not  only  did  not  please,  but  also 
'^  gave  offence  to  his  Holiness  ;  and  that  liis  Holiness  was  really 
'^  offended,  the  counter  reply  from  him  clearly  showed.  And  since 
"  his  Holiness  evidently  will  in  no  wise  deviate  from  his  own 
"  position,  neither  (by  Divine  grace)  have  we  deviated  from 
'^  ours,  we  do  not  wish  to  occasion  to  him  fresh  offence  to  no 
'^  purpose,  nor  can  we  endure  to  re- open  old  wounds  and  stir  up 
'^  again  extinct  hatreds  by  questions  and  disputings  of  words 
"  which  end,  for  the  most  part,  in  breaches  and  ill-will — whereas 
"  rather  either  of  us  has  need  at  this  time,  if  ever,  of  evangelical 
'*  and  common  love  and  sympathy,  on  account  of  the  many  and 
'^  various  dangers  and  trials  which  surround  the  Church  of  Christ. 
"  Nor,  again,  is  any  mutual  understanding  or  discussion  in  Council 


(5)  The  doctrine  of  the  Immaculate  Conception  has  been  condemned 
as  "  new  and  false  ^  by  the  Greek  Church.  See,  too,  ff  ^107  rijs  6p6odo$ias, 
104-0. 
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''  possible  unless  tbere  exist  first  the  common  basis  of  the  s&me 
^^  principles  acknowledged  by  both.  And  further,  our  opioion 
'^  is  that  the  most  successful  and  least  irritating  method  of  aolying 
"  such  questions  is  the  historical  method.  Since  it  is  manifest 
"  that  there  was  a  Church  in  existence  ten  centuries  back  which 
'^  held  the  same  doctrines  in  the  East  as  in  the  West,  in  the  Old  as 
^^  in  the  new  Rome,  let  us  each  recur  to  that  and  see  which  of  us 
'*  has  added  aught,  which  has  diminished  aught  therefrom ;  and  let 
*'  all  that  may  have  been  added  be  struck  off,  if  any  there  be,  and 
''  wherever  it  be ;  and  let  all  that  has  been  diminished  there- 
'^  from  be  restored,  if  any  there  be,  and  whatever  it  be ;  and  then 
*'  we  shall  all  imperceptibly  find  ourselves  united  in  the  same 
"  symbol  of  Catholic  Orthodoxy  from  which  Rome,  in  the  latter 
'*  centuries,  ever  strays  further,  while  it  takes  pleasure  in  widening 
"  the  breach  by  ever-new  doctrines  and  decrees  at  variance  with 
"  holy  tradition.' 

"  First  Priest,  Dom  Testa. — *  What  opinions  discordant  with 
''  tradition  does  your  Holiness  intend  ?  ' 

"  The  Patriarch. — '  To  omit  details,  we  cannot  (so  long  as  tlie 
*'  Church  of  the  Saviour  is  on  the  earth)  admit — that  there  is  in  the 
"  Universal  Church  of  Christ  any  bishop,  supreme  ruler,  and  head 
*^  other  than  the  Lord ;  that  there  is  any  Patriarch  infkllible  and 
^*  unerring,  speaking  ex  cathedra j  and  above  (Ecumenical  Councils, 
'^  in  which  latter  is  infallibility,  when  they  are  in  accordance  with 
'*  Scripture  and  Apostolic  tradition ;  that  the  Apostles  were  unequal 
*^  (in  contempt  of  the  Holy  Ghost,  Who  enlightened  them  all 
"  equally)  ;  or  that  this  or  that  Patriarch  or  Pope  had  pre-eminence 
"of  See,  not  by  human  and  synodical  arrangement,  but  (as  you 
"  assert)  by  Divine  right,  and  other  similar  points.' 

"  The  Fourth  Priest. — *  It  is  not  proposed  that  Rome  should 
"  change  her  principles.' 

"  The  Second  Priest. — *  Since  the  Council  of  Florence,  having 
"  examined  such  points,  united  the  two  Churches,  but  still  some 
"  individuals  were  left  out  of  that  union,  these  it  is  whom  the  Holy 
"  Father  invites  to  the  approaching  CEcumenical  Council,  that  these 
"  also  may  be  perfectly  united.' 

"  The  Patriarch. — *  None  but  an  uneducated  man  (and  your 
"  Reverence  belongs  not  certainly  to  this  class) can  by  possibility  be 
"  ignorant  how  many  things  have  been  spoken  and  written  against 
"  the  Council  of  Florence.  And  immediately  after  the  last  Session 
"  of  that  compulsory  assembly  disputes  arose,  so  that  the  forced 
"  union  died  in  its  swaddling-clothes.  An  assemblage  collected  on 
"  political  grounds,  on  grounds  purely  of  worldly  interest,  and  which 
"  ended  in  a  decision  imposed  for  a  time  on  some  few  of  our  Church 
"  by  dint  of  starvation  and  every  kind  of  violence  and  threat  by  him 
"who  was  then  Pope,  such  an  assembly  is  not  even  worthy  of  the 
"  sacred  name  of  Council.  According  to  us,  an  (Ecumenical  Coun- 
"  cil,  an  (Ecumenical  Church,  and  true  Catholicity  is,  and  is  defined 
"  to  be,  that  holy  and  undefiled  body  in  which  (independently  of  its 
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"  material  extent)  the  sum  of  the  pure  teaching  of  the  Apostles  is 
"  held,  and  the  faith  of  the  whole  Church  on  earth,  as  it  was  esta- 
"  blished  and  thoroughly  tried  for  the  first  eight  centuries  after  the 
"  foundation  of  the  Church,  during  which  period  the  Fathers, 
**  both  of  the  East  and  West,  and  the  Reven  and  only  CBcumenical 
'^  and  most  holy  and  inspired  Councils,  speak  one  and  the  same 
"  heavenly  utterance  of  the  Gospel.  Let  those  Couucilp,*and  those 
'^  reverend  Fathers  whose  writings  are  familiar  to  all,  be  the  safe 
"  and  unerring  guide  of  every  Christian  and  bishop  of  the  West  who 
"  honestly  longs  and  seeks  ibr  Gospel  truth.  They  are  the  high- 
"  est  touchstone  of  Christian  truth.  They  are  the  safe  path  on 
"  which  we  can  meet  with  the  holy  kiss  of  imity  of  doctrine.  But 
"  every  one  who  travels  outside  of  that  path  will  be  regarded  by  us 
"  as  incapable  of  forming  the  centre  around  which  to  gather  the 
•*  members  of  the  orthodox  Catholic  Church.  But  if  haply  any  of 
"  the  Western  bishops  have  doubts  regarding  any  of  their  doctrines, 
"  and  wish  to  meet,  let  them  meet  and  discuss  them  every  day  if 
"  they  please.  We  have  no  such  doubts  regarding  the  traditional 
"  and  unalterable  doctrines  of  religion ;  and  moreover,  Reverend 
"  Fathers,  it  being  a  question  of  an  (Ecumenical  Council,  it  surely 
"  does  not  escape  your  memory  that  the  (Ecumenical  Councils  were 
*'  convened  in  other  fashion  than  as  hi:!  Holiness  has  convened  this. 
"  If  his  Holiness  the  Pope  of  Rome  had  respect  to  Apostolic  equality 
"  and  brotherhood,  it  were  fitting  that  (as  an  equal  among  equals  iu 
**  point  of  dignity,  but  first  by  canonical  right  in  rank  of  See)  he 
"  should  have  directed  a  separate  letter  to  each  of  the  Patriarchs 
'^  and  Synods  of  the  East,  not  that  he  should  in  encyclical  and  public 
'^  form  impose  it  as  though  he  were  lord  and  master  of  all,  but  that 
"  as  a  brother  to  brethren  equal  in  honour  and  station,  he  should  ai!>k 
**  them  if,  how,  where,  and  under  what  conditions,  they  would  agree 
"  to  the  assembling  of  a  Holy  Council.  This  being  so,  either  do 
"  you  too  recur  to  history  and  the  General  Councils,  in  order  that 
**  on  historical  grounds  may  be  restored  the  much-longed-for  true 
"  and  Christian  unity,  or  we  will  again  content  ourselves  with  con- 
"  tinual  prayers  and  supplications  ibr  the  peace  of  the  whole  world, 
"  the  security  of  the  holy  Churches  of  God,  and  the  union  of  all 
*'  Christendom ;  but  in  the  present  circumstances,  we  assure  you, 
"  with  sorrow,  that  we  consider  the  convening  of  the  (Council  vain  and 
^'  fruitless,  as  also  this  epistolary  document  which  you  have  brought.' 

"  Fourth  Priest. — *  Is  prayer  alone  then  able  to  restore  unity  ? 
"  If  a  man  is  sick,  even  while  we  expect  the  healing  to  come  from 
**  God,  and  for  this  end  offer  earnest  prayers  and  supplications,  yet 
"  we  neglect  not  to  provide  for  him  a  physician  and  remedies.' 

**  The  Patriarch. — *  As  we  are  speaking  of  religious  and  spiritual 
**  diseases,  only  the  Omniscient  Founder  and  Perfecter  of  His  own 
"  Church,  Christ  the  Lord,  knows  of  a  certainty  who  it  is  that  is 
'^  sick,  how  grievous  the  sickness  is,  what  is  the  form  of  the  disease, 
"  and  what  the  corresponding  remedy.     Wherefore  we  again  repeat 
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'<  there  is  every  need  of  prayer,  £ervent  and  unceasing  prayer,  to 
*'  our  Lord,  who  is  love  itself,  that  He  will  inspire  all  with  love  to 
"  God  and  every  blessing  of  salvation.' 

"  Having  thus  spoken,  his  Holiness  ordered  the  Protosyncellos 
*^  (who  had  sat  next  him,  and  interpreted  his  words  in  French)  to 
'^  take  the  document  from  the  desk,  and  give  it  back  to  the  represen- 
'^  tative  of  Monsignor  Brunoni,  who  had  deliven;d  it;  and,  so  rising 
"  up,  they  made  due  reverence ;  and,  having  received  a  kind  fsreweU 
''  from  his  Holiness,  they  left  the  room  and  departed,  accompanied 
**  to  the  ptaircnso  by  the  Protosyncellus." 
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ment to  any  particular    State,   253. 
Cardinal  Ambassador,  double  Allegi- 
ance of,  345 
Instructions, — Letters  of  Credence. — Cha- 
racter of  Ambassador  recognised  on 
production  of,  255.    Bank  of  Minister 
changed,  fresh  Letters  required,  256 
Arrival. — Audience.  —  Audience       with 
Sovereign  may  be  public  or  private, 
259.     Letters  of  Credence  delivered 
at,  ib.    When  Diplomatic  Agent  of  the 
second   or  third   Class,  260;  of  the 
fourth  Class,  ib.    Custom  in  republi- 
can States,  t6.    Alteration  of    Cere- 
monies by  Sovereign  of  Foreign  Court, 
261 
Mission  of  262.    Custom  on  Recall  of 
Ambassador,  263.    Death  of,  ib, 
America — 

North.     See  United  SUtes 
Central   and    Southern.— UepvhWcB  in, 
Members  of  the  Community  of  States, 
72 
Dependencies. — Jus  Leyationis  granted  to 
European  Governors  of,  165 
Amiens,  Peace  of,  29 

Anglo-French  Fishery  Convention,  the,  291 
Annuaire  dcs  Deux  Moodes,  442,  460,  47C, 

472,480,481,488 
Annual  Register,  The,  25,  32,  36,  50,  136, 
168,  273,  340.  341,  400,  442,  447,  470, 
472,  474,  480.  481,  491 
Antonelli  (Cardinal),  470, 474 
Apocrisarius,  197 
Ariosto,  Orland.  For.  353 
Arundel     (Lord),     Letter    by,    to     Mr. 
Plumptre  on  the  Bull  "  In  CcenA  Domini," 
397.    letter  to,  on  Ditto,  t*. 
Artaud,  Hist,  du  Pape  Pie  VII,  520 
Asylum,  Ambassadors  Hotel  used  as,  241 
Assassination  of  foreign  Sovereigns,  Pro- 
secution for  Incitement  to,  48 
Austria,  Recognition  of  Title  of  (1806), 
43.    Attempt  of,  to  open  the  Navigation 
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of  the  Scheldt,  50.  Reasons  of,  for  with- 
drawing her  Ambassador  from  Rome  in 
(1814),  50,  51.  Treaties  between,  and 
the  Ottoman  Porte,  for  Equality  of  Rank, 
62.  Law  of,  as  to  Privileges  of  Am- 
bassador, 238.  Complaint  of  Emperor 
of,  respecting  the  Use  of  French  as  the 
diplomatic  Langiiage  of  Europe,  66. 
Guarantee  of,  that  the  Successors  to 
British  Throne  after  Death  of  Queen 
Anne  should  be  Members  of  the  Church 
of  England,  89.  Emperor  of.  r.  Day 
and  Kossuth  (1861).  153.  Relations  of, 
with  Rome,  443.  Title  of  Minister  of, 
at  Constantinople.  249 
Avignon,  P&pal  Reftidcncont,  462,  473,  517 
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Bacon  (Lord),  128 

Bacon's  (Matthew)  Abridgment,  94 

Baden,  Treaty  of  (1714),  C6 

Balguerie,  AflSiiro  de  la  Maison  de  Bor- 
deaux contre  le  Gouvemcment  Etipagnol, 
144 

Ballue  (Cardinal),  525 

Barbary,  Ordonnanccs  of  France  respecting 
Consuls  in,  311 

Barlx)f!a,  De  Jure  Eccles.  522 

Barbcyrac,  124,  126,  156,  332 

Barbuit,  Case  of,  in  Chancery,  329 

Bartolus,  59 

Basle,  Council  of  (1834).  517 

Bass  ^M.  de).  Case  of,  209 

Bavaria,  Provisions  of,  as  to  Exemption  of 
Amlmssadors  from  ordinary  Jurisdiction 
of  Tribunals  of,  239.  Relations  of,  with 
Rome,  468 

Bi>lfort,  occupation  of.  by  Germany,  83 

Belgians,  Gise  of  the  Secretary  of  Legation 
of.     See  Drouet,  M. 

Be'gium,  Recognition  of  Independence  of, 
32.  Member  of  the  Community  of 
States,  72.  Separation  of,  from  Holland, 
92.  Treaties  of  (1839)  and  (1870)  re- 
specting, 93.  Papers  laid  before  Parlia- 
ment respecting,  92.    Relations  of,  with 

•    the  Papacy,  473 

Benedict  XL,  386,  388 

Bentinck  (Lord  George),  Motion  of,  in  the 
House  of  Commons  respecting  Debts  due 
from  foreign  States,  1 1 

Berlin,  Congress  of  (1878),  13,  14,  63. 
Treaty  of,  80 

Berne  and  Freyburg,  Cantons  of.  Pays  de 
Vaud,  hypothecated  to,  by  House  of 
SftToy,  83 
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Bernard  (M.),  1C8 

Berthold,  Duke  of  Zahringen,  373 

Beust  (Count),  182.  447 

Bingham's    Antiquities  of  the    Christian 

Church,  354 
Bishops,  Powers  of,  344 
Blackstone,  Commentaricii.  59,  204,  235 
Bluntschli,     Droit     international     codifie 

(1870),  47,  50,   135,  136,  139,  147,  269, 

271,277,412 
Bodinus,  De  Eepublicii,  59 
Bondholders,    foreign,   Circular    of   Lord 

Palmerston    as    to  the  position  of,   9. 

Letter   of    Mr.    Hammond    respecting 

(1871),  12 
Boniface  (St.),  Abp.  of  Mayence,  360 

Vm..  371,  378,  386 

Bonn,  Conference  at,  491 

Bossuet,  Declaratio  Cleri  Gallicani,  403 

Botschafter,  246 

Bougeant  (F^re),   Ilistoire  du  Traite  de 

Westphalie,  424 
Bourbon  (Cardinal  de),  525 
Bowyer's  Eeadings,  97 
Boyer's  Annals  of  Queen  Anne,  235 
Bramhall's  Just  Vindication,  354 
Brazil,  Regulations  of,  respecting  Consuls, 

312 
BroHlau,  Treaty  of,  80 
Briefs,  Papal,  436 
Bristol  (Bishop  of),Plenipotentiary  at  Peace 

of  Utrecht,  252 
Broom's  Legal  Maxims,  94 
Buckingham  (Duke  of),  Libel  against,  by 

luoyoba  and  Colouna,  Spanish  Ambassa- 
dors, 208 
Bull.   In    Ccend    Domini,    305-399,    434. 

Pastor    ^temus,     425.      Qui    Chrifrti 

Domini,    436,    437,    527.     De    Salute, 

479 
Bullae  Circumscriptionuni,  480 
Bullarii  Eomani  Continmitio,  S.  Pontificum 

Clementis  XIIL,  Clementis  XIV.,  Pii  V., 

&c.,  collegit  And.  Adv.  Barberi,  tom.  1 

— 10.,  in  7  vols,  folio.  Rom.:  1835 — 45. 

Tom.  1,  2,  3,  Clemens  XJII. ;  tom.  4., 

Clemens  XIV.;   tom.  5—10.,  Pius  V., 

397 

BuUarium  Magnum  Romanum,  a  B.  Leone 
Magno,  usque  ad  S.  D.  N.  Benedict um 
XI II.,  cura  et  studio  L.  et.  A.  M.  Choru- 
bini,  editio  9iovissima,  juxta  exemplar 
Homte,  19  tom.  in  16.,  folio.  Luxcmb. : 
1727—58,  397 

Burke,  Tracts  on  Popery  Laws,  168,  601. 
Speech  on  Bill  for  the  Relief  of  Pro- 
toitant  Dissenters,  350 

Burleigh  (Lord),  161,  206,  207 
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Butlers  Historical  Memoirs 
Catholics,  503 

Bynkershoek,  De  Dominio  ] 
Qusestiones   Juris  Public! 
166,  178,  179,   181.  182. 
Foro  Legatorum,  133,  136, 
140,   141,  142,  150,    156, 
187.  188,    189,  190,   104, 
203,205,   210,    218,   220, 
225,  226,227,   241,  246,  I 
327,  623.      De     Cultu  Ri 
grinae    spud    Teteres     R 
349 


Cabinet  of  scarce  and  celebr 

90 
Cadiz,  Governor  of.  Arrest 

Consul  by,  326 
Caesar,  De  Bello  Civili.  168 
Cambray,  Peace  of  (1529X  ^ 
signed  by  Muigarct  of  A 
name  of  Charles  V.,  1 79 
Camden's  Hist,  of  cilizabeth 

207 

Campo  Formio,  Peace  of,  37 

Canals,   Ship,      Tpeatv      bo 

Britain  and   the    United 

Neutrality  of,  93 

Canning  (Afr.),  Speech  of,  on 

dence  of  South  Aiflerica,  5 

Address  of  the  Kind's  Spe^ 

of  Session  (1822),  27.     R< 

monstrance  of  Spanish  JW 

cognition  of  South  Ameri< 

29-32.    Administration  o\ 

Canning  (Sir  Stratford),  495 

Canon  Law.     See  Corpus  Ju] 

Canterbury  (Abp,   of),  Lette 

sal  em,  511,  537 
CaraflTa,  Papal  Logate,  Henry 
absolved  from  Obligation  c 
Cardinal  Ambassador,    doul 

of,  346 
Cardinals,  514-526 
Castillo,  Council  of,  242 
Castro  (Gabriel  Pereira  de). 
Cavour  (Count),  Note  of,  to  Sa 

ter  at  Berlin,  1860,  470 
Cellamare,  Case  of,  for  Consi 
Ceremonials,  Idaritime,  51 
Chace  (Judge  of  American  O 
of,  respecting  the  Oonstmc 
of  Peace  with  Great  Britai 
Chalcedon,  Council  of,  538 
Chalmers,  Collection  of  Opini 
Charlemagne,  861 
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Cbarg^tf  d' Affaires,  what  Class  of  Ministers, 
250.  Ceremonials  due  to,  t^.  Their 
Letters  of  Credence,  to  whom  addressed, 
255,  256.  Arrival  of,  at  foreign  Court, 
notified  to  Minister  for  Foreign  Affairs, 
260 

Charles  I.,  183 

II.,   Ambassador    of,  rejected  by 

France,  161 

VI.  (Emperor),  89 

VIII.  408 


Charles-leMartel,  359 

Chateau  Cambresis,  Peace  of  (1559),  81 

Chatillon  (Cardinal  de),  525 

Che-foo,  Convention  of  (1876),  283,  341 

China,  Treaties  between,  and  other  Nations 
with  respect  to  Consuls,  283.  Consuls 
in  the  free  Ports  of,  340.  Powers  of 
Ditto,  ib. 

Chonans,  the.  Negotiation  of  the  French 
Government  with,  167 

Christian  Countries,  modern  Consulates  in, 
270 

Christina,  ex-Queen  of  Sweden,  149,  150 

Chrysostom  (St.),  344 

Church,  Connection  of,  with  State,  346. 
Collfgium  licitnm,  351 .  Under  Constan- 
tine,  352,  393.  Identity  of,  with  State, 
363.  Collision  between,  and  State,  368. 
See  Eeligion 

Churches,  Catholic,  not  in  Communion  with 
Kome— Greek,  English,  Scotch,  Irish, 
Colonial,  American,  493 

Cioero,  De  Officiis,  70,  100.  De  Finibus, 
105.  De  Invent.,  108.  Phil.,  167.  In 
Verrem,  218.  Do  Leg.,  347,  349.  De 
Div.,  349 

Civilians,  Opinions  of,  on  certain  Questions 
relating  to  Privileges  of  Ambassadors, 
161,  162.  On  Ambassador  aiding  in 
Treason  against  Sovereign  to  whom  sent, 
205 

Citizens,  Protection  of,  in  foreign  Countries, 
3,8 

Civil  Jurisdiction,  Exemption  of  Ambassa- 
dors from,  in  Countries  to  which  accre- 
dited, 220 

Clarendon  (Lord),  Remarks  of,  in  House  of 
Lords,  as  to  Treaty  between  Austria  and 
the  Porte  (1853),  79 

Clarendon,  Constitutions  of  (1164),  369, 
496 

Clement  V.,  371,  388,  402 

VI.,  402 

VII.,  82 

XIII.,  435 

Xiy.,  435. 

Clementinse.     See  Corpus  Juris  Canonici 


CON 

Clothaire,  Constitution  of,  366 
Clunet,  Du  ddfaut  de  validity  do  plusieurs 
Trait^s  diplomatiques  conclus  r^cemment 
par  la  France,  68 

Code.  See  Roman  Law.  Napoleon,  237. 
De  Commerce  (French),  311 

Coke  (Lord),  Institutes,  183,  203 

CoUetta,  Storia  del  Reame  di  Napoli,  460 

Collier's  £cclesiastic;il  History  of  Great 
Britain,  369,  500,  501 

Collision  of  Treaties,  126.     See  Treaties 

Colonna  (Spanish  Ambassador),  Case  of,  for 
Libel  against  Duke  of  Buckingham,  208 

Colours,  Orders  of  British  Crown  to  Ships 
of  War  as  to,  55.  Case  of  the  M;ister  of 
the  Steamship,  Lord  of  the  Isles,  for 
carrying  illegal  Colours,  lA.  Penalty 
for  hoisting  prohibited  Colours,  ih.  56 

Comity,  with  respect  to  commorant 
Foreigners,  4 

Comyns,  203 

Concordata.  iSff  Papacy.  Ui>toryof,  404. 
German,  411 

Concordat,  of  (1855),  between  Austria  and 
Rome,  447;  of  (1859),  ceases  (1870),  be- 
tween Rome  and  Spain,  455;  of  (1857), 
with  Portugal,  459 ;  with  Wurtemburg 
(1857),  488 

Con6rmation  of  Treaties,  Modes  of,  81 

Confiscation  of  Debts  due  to  British  Sub- 
jects by  French  Government,  14,  15 

Congress  of  Vienna.     Set  Vienna 

Congresses,  at  which  Sovereigns  and  Re- 
presentatives have  met,  58 

Consolato  del  Mare,  266 

Constance,  Council  of  (1414),  403 

(Cardinal  de),  525 

Constantino,  Church  under,  352.  Division 
of  the  Roman  Empire  by,  into  four  Pre- 
fectures, 353 

Constantinople,  English  Ambassador  at. 
Case  of,  209.  Patriarch  of,  353.  Rela- 
tions with  Russian  Church,  537f  538 

Consuls — 
Historical  Introduction,  265.    Character 
and  Functions  imparted  to,  ih.    Insti- 
tution of  Consulates,  ib. 
Modern  Consulates  in  Christian  Countries^ 

270.  Entitled  to  special  Protection, 

271.  Enquiry  into  the  Constitution  of 
the  Consular  Service  by  a  Committee 
of  the  House  of  Commons,  271,  279. 
Not  entitled  to  Privileges,  &c.,  of  a 
Representative  of  State,  264.  Not 
furnished  with  Credentials,  except 
when  also  Chargls  dt Affaires^  ib. 
Amenable  to  criminal  and  civil  Juris- 
diction of  foreign  State,  ib.    Places  of 


686 


INDEX. 


CON 

Consuls  — continued. 

Worship  in  their  House,  rarely  ac- 
corded, 272.  Arrest  and  Imprison- 
raent  of,  273.  Case  of  Imprisonment 
of  Mr.  Pritchard,  British  Consul  at 
Tahiti,  by  French  Commandant,  273. 
Privileges  of.  275.  Acts  relating  to 
foreign  Consuls  in  British  Territory, 

275.  Extent  of   their    Jurisdiction, 

276.  Cases  in  American  Courts  as  to, 
277*  Consul  trading,  278.  Nati res 
of  the  State  to  which  sent  sometimes 
appointed^  279.  Appointment  of  Vice- 
Consuls,  who  by,  t6.  Treaties  relating 
to.  List  of,  280.  Usage  of  Nations 
derired  from  said  Treaties,  284.  Trea- 
ties illustrating  Status  of  Consuls,  285 

Butiei  and  Powers  of,  287.  Law  of 
United  States  respecting,  287.  In- 
structions to,  issued  by  Great  Britain, 
288.  Appointment  of,  289.  Rights 
and  Privileges  of,  290.  What  Flag 
they  may  hoist,  291.  Statutes  re- 
lating  to,  291.  Slave  Trade  Acts,  292. 
DuUes  of^  in  respect  to  British  Ships 
in  Foreign  Parts,  292,  303-311 ;  in  re- 
spect to  Trade  and  Commerce,  293. 
Advice  and  Assistance  to  be  given  by, 
to  British  Subjects,  293.  Naturalised 
British  Subjects  to  be  treated  as 
British  Subjects  by.  294.  To  corre- 
spond only  with  Local  Authorities, 
295.  Certificates  granted  by,  296. 
Vice- Consuls,  Consular  Agents  and 
Pro-consuls.  297.  Powers  of,  with 
respect  to  Marriages,  300.  Amended 
Instructions  to,  issued  (1877).  309.  Re- 
gulations respecting,  promulgated  by 
foreign  Powers  for  the  Direction  of 
their  Subjects,  311.  Consular  Re- 
gulations of  the  United  States  (edition 
of  1881),  312 

Decisions  of  Municipal  Tribunals  as  to 
Privileges  of,  326.  Arrest  of  the  Dutch 
Consul  by  the  Governor  of  Cadiz,  ib. 
Cbiim  of  the  Dutch  for  the  Privileges 
of  an  Ambassador  for  their  Consul  at 
Genoa,  326.  Quarrel  between  Republic 
of  Venice  and  Papal  Government  on 
account  of  Outrages  on  Consuls  of 
Republic,  327 

(France)  Decision  of  the  Cour  Royale  de 
Paris  n833),  in  the  Case  of  M.  Car- 
lier  d  Abaunza,  Consul  General  of 
Uruguay,  as  to  Exemption  from  Arrest, 
327.  Decision  of  the  Cour  Royale  of 
Aiz  (1843)  in  the  Case  of  M.  SoUer, 
828 


COR 

Consuls — continued, 
(United     States    of    North    Ame 
Civil  Tribunals  of,  promulgated 
Doctrines  as  that  of  Frmnce  in  O 
M.  Soller,  329 
(England),  Barhuifa  Com  in  Ctm 
Agent  of  Commerce    from    Kii 
Prussia,  Decision  of  Loid  ChaiM 
as  to  Privilege  from  Arrant,  Zf9-^ 
Triquet  v.  Bath, — Dedsioo  of 
Mansfield  (1764)  as  to  Privileg 
Secretary  of  Foreign   Ambasii 
332 
Heat\/ield    y.    C7(/3E(m.— Decision 
Lord  Mansfield  (1767)  as  to  I 
leges  of  Ambassador's  Hetinua, 
Clarke   y.    Cretico. — Decision  of 
J.  Mansfield  (1808)^  Claim  of 
fendant  to  Exemption  from  Ai 
as  Consul-Geneml  from  the  Sub 
Porte,  333 
Vioeash  y.  Becker, — Decision  of  1 
Ellenborough  (1 81 4),  that  a  rtni 
Merchant  in  London,  who  bad  I 
appointed  and  acted  as  Consul  to 
Duke  of  Oldenburg,  was  not  pr 
leged  from  Arrest,  834 
Consul  resident  abroad,  and  Plain 
in  a  Suit,  considered  bj  Engl 
Courts  exempt  from  giying  Seeu 
for  Costa,  335 
Tribunals  of  Intemaiumal  Law.—Jy 
trine    held    by  as  to  Coosuls,  SI 
Case  of  the  Indian  Chief  (Decision 
Lord  Stowell,  1800),  Claim  for  I 
emption      of     Cargo,     Property 
American     Consul,    from    Kights 
Belligerent,  33*5.    Same  Doctrine  pi 
mulgated  by  Prize  Courts  in  Unit 
Staites,  336 
Consuls  in  the  Levant, — Status  of  Coast 
in  Mahometan  Countries,  837.    Jnri 
diction  of,  ib.    Statute  of  6  &  7  Vi( 
c.  94,  as  to  Jurisdiction  of  Her  Jf 
jesty  in  Countries  out  of  her   D 
minions,    338;    in    China,   341; 
Egypt,  340 
Consuls,  General,  279 

Vice,  279 

Conyention  between  England,  France,  ai 
Spain  (1861),  7,  25  ;  as  to  Greece  (1833 
12  ;  between  Great  Britain,  the  King* 
the  Netherlands,  and  Russia  (1815),  li; 
between  Great  Britain  and  Russia  (1831 
119,121.  &0  Treaties 
Coppi,  Annali  d'  Italia,  431,  434 
Correspondence  respecting  the  Arrest  < 
Mr.mrwood  (Vienna  ConwpoBdenft  < 
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the  Morning  Chronicle)  bj  Austrian 
Authorities,  3 ;  respecting  sinking  of 
British  vessels  in  the  Seine  by  Prussian 
troops  (1871)»  7;  respecting  Ottoman 
loans.  14;  between  Viscount  Falmerston, 
the  Marquis  of  Normanby,  and  Prince 
,  Castalcicala  (laid  before  Parliament, 
1849),  as  to  armed  Intervention,  531 ; 
respecting  the  Relations  existing  between 
foreign  (Governments  and  the  Ck)urt  of 
Home,  433.  See  Papers 
Corpus  Juris  Canonici,  316, 371.  Decretals 
inconsistent  with  the  Independence  of 
States,  373.  General  Remarks  on  De- 
cretals, 391.  Bull  In  Ca3n&  Domini,  395. 
Provisions  of,  397.     See  Papacy 

PASSAGES  BKFERIUiD  TO. 


Decreti  Prima  Pars. 

Page 

Dist.    XV.  c.  i.  s.  1. 

382 

„        xxii.  c.  i. 

615 

„        xxiv.  c.  iii. 

515 

„        XXV.  c.  vi. 

530 

„        1.  c.  Iviii. 

530 

„        Ixi.  c.  xiii. 

515 

„        Ixxi.  c  V. 

515 

„        Ixxiv.  c.  vi. 

515 

„        Ixxix.  c.  iii.-v. 

514,515 

Dccretalia, 

Lib.      1. 1.  xxxiii.  c.  6. 

375 

„        I.  t.  vi.  c.  34. 

374 

„            I.  t.  XXX. 

525 

„        1. 1.  XXX.  c.  8. 

525 

„        I.  t.  XXX.  cc.  3,  4,  6,  9. 

525 

„       II.  t.  i.  c.  13. 

377 

„      III.  t.  xxxviii.  c.  20. 

525 

„        V.  t.  xxxiii.  c.  23. 

526 

Scxii  DecrcL 

Lib.        1. 1.  XV.  c.  ] . 

526 

„         II.  t.  xiv.  c.  2. 

378 

„       III.  t.  xxiii.  c.  3. 

386 

Clementinanim, 

Lib.      II.  t.  ix. 

388 

„         II.  t.  xi.  c.  2. 

380 

Eitravagantcs, 

Joan.  xxii.  t.  v. 

389 

Extravagantes  Comm. 

Lib.        1. 1.  i.  c.  1. 

390,  527 

I.  t.  viii. 

387 

III.  t.  xiii. 

386 

V.  t.  vii.  c.  2. 

388 

Costa  Rica,  Republic  of,  455 

Cotton's  (Sir  R.)  Remains,  208 

Council  of  Trent     See  Trent 

Councils,  GScumenic  or  General,  Division  of, 

380 

Cour  Royale  of  Aix,  Decision  of, 

in  the  Cue 

ofM.So]ler,  829 
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Levant    Seas,    Corporation    formed    for 

trading  in,  338 
Libels,  on  States,  47,  48.    On  Sovereigns, 

135,  136 
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Liddon  (Dr.),  491 

Li^  (Bisliop  of),  228 

Liverpool  (Earl  of).    See  Jenkinson 

Livy,  348 

Locr^,  Legislation  Civile,  237 

London,  Treaties  of,  (1832)  91,  93  ;  (1839\ 

92,    93;    (1852),   536;    (1863),     536. 

Conference  of  (1871),  77,  135 
Lorienx,  Traits  de  la  Pri^rogative  royale, 

368 
Louis  XI.,  215,  343,  408 

XII.,  408 

Xm.,  428 

XrV.,  66,  179,  428,  430 

XVI.,  66 

Louisa  of  Savoy,  179 
Luxembourg,  Treaty  of  (1867),  93 
Lyons,  Councils  of,  380 
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Mably.  Droit  Public,  40,  41,  90 

Mackintosh  (Sir  J.),  Miscellaneous  Works, 
23,  27.  Speech  on  the  Kecognition  of 
Spanish  American  States,  28,  29,  47 

Madrid,  Treaty  of  (1626),  between  Francis 
I.  and  Charles  V.  confirmed  by  Oath,  81 

Magee  (Mr.),  British  Consul  at  Guatemala, 
275 

Mansfield  (Lord),  228,  332,  333 

Sir  J..  333 

Maria  Theresa,  435 

Marca  (Petrus  de),  De  ConcordantiA  Sacer- 
dotii  et  Imperii  sui  de  Libertatibus  Eki- 
clesise  Galhcanse,  417 

Mar^chale  de  Guebriant,  sent  to  Poland  to 
conduct  the  Princess  des  Gouzaques,  179 

Maillane  (Durand  de),  Diet,  de  Droit  Cano- 
nique,  380,  395,  407,  410,  417.  429,  514, 
516,  518,  523 

Maritime  Ceremonials,  51.  To  whom 
paid,  i6.  What  they  consist  of,  ih.  Who 
can  claim  them,  52.  In  open  Sea,  53. 
Ordonnance  of  the  King  of  the  French 
with  respect  to  Salutes,  54.  Eegula- 
tions  for  British  Ships  as  to  Salutes,  54, 
55.  In  particular  Seas,  distinguished 
from  open  Seas,  57.  Claim  of  Venice  to 
the  Honours  of,  in  the  Adriatic,  57 ;  of 
Geneva  in  the  Ligurian  Sea,  i5.;  of 
France  in  Portion  of  the  Mediterranean, 
%b, ;  of  Denmark,  with  respect  to  Ships 
entering  the  Baltic,  i6. ;  of  Great  Britain, 
with  respect  to  Ships  in  the  narrow  Seas, 
57.  Kule  for  British  Merchant  Vessels 
in  respect  to,  57.  Treaties  relating  to, 
58 


Marquardsen  (Dr.),  Der  Trent-Fall,  168 

Marriage  of  'British  Subjects  in  foreign 
Countries,  Powers  of  Consuls  respecting, 
300-303 

Martens  (De),  Droit  des  Gens,  1 ,  20, 41 ,  42, 
45,  51,  52,  53,  59,  61.  64,  68,  78,  87.  89, 
134.  137,  141,  147,  148,  149,  156,  157. 
170,  178,  187,  201,  222,  244,  248,  249, 
250,  251,  253,  254,  255,  256,  257,  258, 
259,  260,  261,  269,  278.  Causes 
C^l^bres,  5,  20,  26,  43,  50,  149, 206,  210, 
211,  213,  214,  216,  230,  237,  243.  Rec 
de  Traits,  149,  285,  434.  Nouv.  Rec. 
340,  535.  De  la  Religion  et  du  Culte, 
345.  Le  Guide  Diplomatique,  65,  266, 
270,  273,  279,  312 

(De)  et  De  Cussy,  14,  32,  54,  58, 

64,  65,  270,  279 

Martin  V.,  403 

Martin  (H.),  Histoire  de  France,  432 

Mary  Queen  of  Scots,  136,  150,  161,  195, 
205 

Mason,  Vindiciae  Ecclesiae  Anglicanae,  356 

Matamoras,  Blockade  of,  proclaimed  by  the 
Emperor  Mazmilian,  25 

Maule  (Mr.  Justice),  Decision  of,  in  Case 
of  M.  Drouet  (Belgian  Minister),  233 

Maximilian,  Emperor  of  Mexico,  25 

Mecklenburgh  (Duke  oO,  Title  of  Grand 
Duke  reco^ised,  43 

Mehemet  All,  Action  brought  against,  by 
M.  Solon,  145 

Meisel,  Cours  de  Stile  Diplomat,  44 

Mendoza  (Spanish  Ambsissador),  Cose  of, 
for  Conspiracy,  206 

Mensch  (De),  Manuel  Pratique  des  Consu- 
lats,  312 

Merchant  Shipping  Acts,  The,  56,  291,  303 

Merlin,  158,  160,  161,  163,  164,  165,  166, 
167,  178,  182,  183,  198,  217,  218.  224, 
237,  239,  241,  242,  247,  248,  250,  261 

Milman  (Dean),  History  of  Latin  Christi- 
anity, 366,  370,  394 

Miltitz,  265,  267.  268,  269 

Ministers,  Public,  throe  Classes  of,  64. 
Regulations  for  the  Reception  of,  insti- 
tuted by  the  United  States  of  North 
America  (in  1783),  65.  Privileges  of,  see 
Ambassador.  Differont  Classes  of,  246. 
Class  distinguished  by  ceremonial  Ho- 
nours, 250.  Rank  of,  how  determined,  252 

Ministros  r^idents,  250 

Miruss,  156,  176,  181,  182,  183,  184,  198, 
199,  200,  201,  217,  221,  241,  247,  249, 
252,  253,  255,  256,  257.  258,  259,  260, 
261 

Molesworth,  Sir  W.,  Speech  t>f,  on  Cracow, 
117 
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Monaldeschi,  put  to  death  by  Christinai 
ex-Queen  of  Sweden,  150 

Moniteor,  the,  400 

Montenegro,  494 

Montesquieu,  De  rfisprit  des  Lois,  190, 
204,  347,  352 

Moreau  (President),  Judgment  given  by, 
respecting  the  Independence  of  Foreign 
Sovereigns,  144 

Moser,  Die  Gesandten  nach  ihren  Bechten 
und  Pflichten,  252 

Miihlenbruck,  Doctrina  Pandect,  94,  111 

Miiller's  Furstenbund,  370.  Eeichstags- 
Uieatrum  unter  Friedrich  III.,  413 

Munich,  Theological  Faculty  of,  469 

Munro,  President,  Message  of  (December 
1823),  23 

Munster,  Peace  of  (1648),  81.  Treaty  of, 
Public  Minister  appointed  by  Spanish 
Ambaasador  to  negotiate,  164.  Privi- 
leges of  Ambassadors,  waived  at  Con- 
gresses of,  226 

Muratori,  Annali,  361 

Muscovy  (Duke  of),  476 


N 


Nantes,  Edict  of  (1598),  424,  432 

Nankin,  Treaty  of  (1842),  340,  341 

Napoleon  L,  Emperor,  Title  of  Recognition 
of,  43.  Excommunication  of,  439.  Re- 
lations of,  with  Rome,  436 

■  IIL,  Speech  of,  at  the  opening  of 

the  French  Chambers  (in  1860),  442. 
Letter  of,  to  M.  Thouvenel  (1862),  469 

Nealo,  Hist,  of  the  Holy  Eastern  Church, 
537 

Netherlands,  the  United,  Recognition  of 
Republic  of,  by  Spain,  28 

Newspapers,  referred  to :  The  Pall  Mall 
Gazette,  86,  472.  Telegraph,  The,  391. 
Guardian,  The,  506.  Times,  The,  447, 
637.  Gazette  des  Tribunaux,  144,  145, 
146,  226,  328.  Le  Moniteur,  400. 
Journal  des  D^bats,  443,  470.  Joumai 
Offic  de  la  R^p.  Fran^aiso,  443.  Ga- 
zetta  Ufficiale,  474.  II  Rinnovamento 
Cattolico,  474 

Neyron  (P.  T.),  De  vi  Fcederum,  78 

Nim^guen,  Treaty  of,  written  in  the  Latin 
Language,  65 

Noodt  (Ger.),  Dissert,  de  Relig.  ab  Imperio, 
Jure  Gentium  libera,  345,  422,  423 

Norfolk  (D]iko  of),  put  to  death  for  Con- 
spiracy, 205 

Norway  and  Sweden,  Papal  Relations  with, 
488 


PAP 

Novelise  of  Justinian.    See  Roman  Law 
Nuncios,  248,  527 


0 


Oath,  formerly  taken  as  a  Security  for  Per- 
formance of  Treaty,  81.  Of  Allegiance 
to  be  taken  by  Roman  Catholic  Bishops 
in  Hanover,  Form  of,  482;  taken  by 
Cardinals,  523 

oecumenical  Councils,  Nature  of,  380.  Sub- 
division of,  ib, 

Offizielle  Aktenstucke,  442,  520 

Old  Catholics,  the,  491 

Oldenbuigh,  Duke  of.  Title  of,  recognised, 
43.  Claim  of  Conisul  of  (Becker),  for 
Exemption  from  Arrest,  334 

Ompteda,  42 

Oppenheim,  20,  37,  40 

Orleans  (Duchess  of).  Treaty  between 
France  and  England  negotiated  by,  179 

Otho  (Prince),  Treaty  of  Guarantee  that 
Greece  shall  form  a  monarchical  inde- 
pendent State,  under  Sovereignty  of,  91 

the  Great,  364,  373 

Orange,  Principality  of,  King  of  Prussia 
cited  into  a  Dutch  Court  in  the  matter 
of  Succession  to,  142 

Ortolan,  Dipl.  de  la  Mer,  270 

Ottoman  Porte,  Treaty  of,  with  Austria  for 
Equality  of  Rank,  62.  Maxim  of,  with 
respect  to  Langiiage  of  Treaties,  67. 
Papal  Relations  with,  494 

Oxenstiem  (Chancellor),  Government  of 
Stockholm  devolved  upon,  after  Death  of 
Gustavus  Adolphus  at  Lutzen  (1632), 
164.  Nominates  Giotius  as  Ambassador 
to  France,  who  was  refused  by  Richelieu, 
164 


Pacca  (Cardinal),  Memorie  del,  438,  439, 
440 

Packman,  Lehrbuch  des  Kirchenrechts, 
350,  388,  392,  514,  528 

Palmerston  (Lord),  Circular  of,  respecting 
Debts  of  foreign  States,  9.  Reply  of,  to 
Lord  G.  Bentinck's  Motion  respecting 
British  Bondholders,  11 

Pando,  157,  166,  176,  185 

Papacy,  The,  increase  of  the  Power  of,  after 
Death  of  Charlemagne,  364.  Decretals 
in  the  Corpus  Juris  Canonici,  and  Prin- 
ciples contained  therein,  at  variance  with 
International  Law,  373.  Eneyc^c  Quamta 
cura,  400,  425.    International  Status  of, 
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between  the  Period  of  Fromnlgation  of 
the  Canon  Law  and  the  Council  of 
Trent,  401.  Pragmatics  and  Pragmatic 
Sanctions,  beginnmg  of,  404.  Concordata 
between  the  Roman  See  and  independent 
States,  ib.  International  Kelations  of 
Borne  with  the  Church  of  France,  406, 
427.  Pragmatic  of  St.  Louis,  406.  Ger- 
man Concordata  with  the  See  of  Borne, 
411.  The  Council  of  Trent,  and  its 
Effect  upon  International  Belations,  415. 
After  the  Treaty  of  Westphalia,  418. 
Vatican  Council  (1870),  400,  425,  442, 
589.  International  Belations  of,  with 
foreign  States  in  which  a  Boman  Catholic 
Chui«h  is  established,  427.  Monitorio 
di  Parma,  484.  Belations  of,  with 
Austria,  443 ;  with  Spain,  448 ;  Portugal, 
457;  Two  Sicilies,  461;  Sardinia,  464; 
Tuscanj,  467 ;  Bavaria,  468 ;  Italy,  470; 
International  Belations  of,  with  foreign 
States  in  which  a  Protestant  Church  is 
eetabliihed,  476;  with  Prussia  and 
Hanorer,  479 ;  with  German  Protestant 
Stetes,  482;  with  Saxony,  486;  with 
Denmark,  488 ;  with  Sweden  and  Norway, 
ib, ;  with  Wurtemburg,  ib, ;  with  Switser- 
land,  ib.  International  Belations  of,  with 
States  in  which  a  Branch  of  the  Catholic 
Church  not  in  communication  with  Borne 
is  established,  493.  Belations  of,  with 
Bussia,  493;  the  Porte,  494;  Greece, 
495;  England,  496.  The  Electors, 
Ministers,  and  Courts  of  the  Pope  con- 
sidered in  their  Relation  to  foreign  States, 
513.    See  Pope 

Papal  Goyemment,  Quarrel  of  the,  with 
Bepublic  of  Venice  (1364),  on  account  of 
Outrages  on  Consuls  of  liepublic,  327 

Papers,  Parliamentary : — Correspondence 
respecting  Arrest  of  Mr.  Harwood,  Cor- 
respondent of  Morning  Chronicle,  by  the 
Austrian  Authorities  at  Vienna  (1852-3), 
laid  before  Parliament  (1853),  3.  De- 
bates in  Parliament  on  the  Afbirs  of 
Greece  and  the  Claims  of  Don  Pacifico 
(June,  1850),  3.  In  the  Case  of  Mr. 
Worth  (1871),  5.  Bespecting  the  Sink- 
ing of  SIX  British  Vessels  in  the  Seine  by 
]^ssian  troops  (1871),  7.  Petition  of 
London  Merchants,  presented  to  House 
of  Commons  by  Sir  J.  Mackintosh,  23. 
Treaty  of  Amity,  Commerce,  and  Navi- 
gation between  His  Migesty  and  the 
United  Provinces  of  Bio  de  la  Plata, 
presented  to  Parliament  (May  16,  1825), 
32.  Papers  relative  to  the  Affairs  of 
Greece  (published  in  London,  1835),  37. 


Protooolfi  of  Conferences  holden  in  Lon- 
don respecting  the  Treaty  of  1856, 
Papers  presented  to  Parliament  (1871), 
77.  Beport  from  the  Select  Committee 
on  Consular  Establishments,  laid  before 
Parliament  10th  Aug.  1835,  270.  Pa- 
pers laid  before  Parliament  respecting 
Her  Majesty^  Jurisdiction  in  the  Le- 
vant (1845),  337.  Papers  laid  before 
Parliament  as  to  Bull  In  OxnA  Domini, 
Requisition  of  the  Attorney-General 
Seguier,  396,  435.  Correspondence  re- 
lating to  Bome,  laid  before  Parliament 
n870).  443,  471,  475,  531.  Correspon- 
dence between  Viscount  Palmerston,  the 
Marquis  of  Normanby,  and  Prince  Castal- 
cicala,  laid  before  Parliament  Juno  15 
(1849),  531.    See  Correspondence 

Pappenheim  (La  Baronne  de),  226 

Paris,  Decision  of  the  Cour  Boyale  of,  in  the 
Case  of  M.  Carlier  d'Abaunza,  327 

Treaty  of,   (1814)  43;   (1856),   77, 

135 

Parliamentary  Papers,  424,  485,  446,  448, 
450,  453,  454,  456,  457,  458,  459.  463, 
464,  466,  467,  468,  482,  483,  484,  486, 
488,  489,  493,  495 

Parma,  Monitorio  di,  434.    Duchy  of,  43  i 

P&schal  (Pope),  Bestoration  of  City  of 
Bome  to,  361 

Passports  granted  to  naturalised  British 
SubjecU,  294 

Pastor  ^temus  (Papal  Bull),  425,  426 

Pater  Patratus,  The,  193 

Patriarchate  of  Constantinople,  The,  353, 
532,  540.  rofi6s  with  Greek  Church 
(1850),  535 

Pauli  Jos.  de  Biegger,  Institutiones  Juris- 
prudentise  Ecclesiastics,  445 

Pays  de  Vaud,  Hypothecation  of,  by  the 
House  of  Savoy,  83 

Peel  (Sir  B.),  Speech  of,  in  Debates  on  Cra- 
cow, 117.  Bemarks  of,  on  Despatch  of 
Lord  Castlereagh  (13th  February,  1815), 
respecting  Busso-Dutch  Loan,  122. 
Speech  of,  respecting  case  of  Mr. 
Pritchard,  British  Consul  at  Tahiti,  273 

Penalty,  the,  for  Ships  carrying  prohibited 
Colours,  56 

Pendant     See  Colours 

Pepin  d'Heristal,  359 

Pepin-le-Bref,  360,  361 

Peray  (M.  Michel  du),  409 

Personality  of  Ambassador,  Exemption  of, 
from  Civil  Jurisdiction  of  foreign  Coun- 
try, 22 1 .    See  Ambassador 

Peter  the  Qteat,  Csar  of  Bussia,  Assump- 
tion of  title  of  Emperor  by,  42 
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Petite  Eglise,  La,  437 
Philip  of  Swabia,  373 

II.,  of  Spain,  Order  of,  with  respect 

to  maritime  Honours,  53 

III.,  of  France,  884 

IV.,  the  Handsome,  385 


Phillimore's  (Burn's)  Ecclesiastical  Law, 
497.  Case  of  the  Seizure  of  the  Southern 
Envoys,  169,  170 

Phillipps'  Kirchenrecht,  362,  379,  388, 
402,  403,  413,  431,  445,  446,  468,  478, 
483,  484,  486 

Philippines,  Spanish  CK)Yernor  of  the,  has 
the  right  to  send  an  Embassy,  165 

Pierre  Pithou,  429 

Pius  IX.,  his  territory  added  to  the  King- 
dom of  Italy,  471,  472.  Letters  of,  to 
King  of  Prussia,  477,  479.  Letter  of,  to 
Archbishop  of  Paris  ( 1 865),  442.  Ency- 
clical letter  of  (1848),  538 

Pichler,  Dr.  A.,  632,  534,  538 

Plaisance,  Cardinal  de,  525 

Planck,  Geschichte  der  Christlich-kirch- 
lichen  Gesellschaftsverfassung,  358 

Poland,  Treaty  of,  with  Prussia  (1773),  66. 
Crown  Jewels  of,  pledged  to  Prussia,  83 

Poly  bins,  348,349 

Pomponius,  194 

Pope,  the,  Correspondence  of,  with  the  King 
of  Sardinia,  32.  How  elected,  514. 
Legates  of,  626.  Deposition  of,  529. 
For  other  matters  connected  with,  9ee 
P&pacy,  &c. 

Portalis  (Jean  Etienne),  347,  370,  401, 
493 

(Vicomte  FrMeric),  348,  394,  401, 

423, 493, 513,  530 

Porte,  the.    See  Ottoman  Porte 

Portugal,  Revolt  of,  from  Spain,  28.  Trea- 
ties of  Alliance  and  Guarantee  with 
Great  Britain,  93.  Ambassador  of, 
admitted  by  England,  161.  Law  of,  as 
to  Privileges  and  Exterritoriality  of 
Ambassadors,  237.  Belations  of,  with 
Rome,  456 

Poaen,  Treaty  of  (1807),  487 

Pothier,  Evans'  Translation  of,  94,  104, 
105,113,124 

Pragmatic  Sanctions,  88,  404.     See  Papacy 

Prsemunire,  Statutes  relating  to,  496,  497 

Prefectures,  Division  of  the  Roman  Empire 
into,  by  Constantine,  353 

Prendergast,  The  Law  relating  to  Officers 
of  the  Navy,  65 

Pritchard  (Mr.),  British  Consul  at  Tahiti, 
Arrest  of,  by  French  Commandant,  273 

Proclamations,  insulting.  Right  of  Redress 
for,  47 


RIL 

PK>tection,  Right  of  Citizens  to,  in  foreign 
Countries,  8 

Protestant  Succession  in  England,  Treaties 
of  Guarantee  relating  to,  85,  89.  States 
(German),  Relations  with  Rome,  455 

Protocols  in  Papers  laid  before  Parliament, 
77,  135 

Provisors,  Statute  of,  496 

Prussia,  King  of,  accepts  the  Title  of  Em- 
peror of  Germany  (1871),  42.  Cessions 
made  by,  to  Saxony  guaranteed  by 
Treaty  of  Vienna  (1815),  93.  King  of, 
cited  into  a  Dutch  Court  in  the  matter  of 
Succession  to  the  Principality  of  Orange, 
142.  Enactments  as  to  Privileges,  ^., 
of  Ambassadors,  238.  Regulations  as 
to  Consuls  put  forth  by,  312.  Relations 
of,  with  Rome,  453.  Letter  of  King  of, 
to  Pius  IX.,  477,  479 

Putman,  J.  L.  E.,  De  usu  lingute  Latins  in 
vita  civili  causisque  maxime  publicis,  65 

Putter,  198 

Puttlingen  (De),  238 

Pythagoras,  191 

Pyrenees,  Peace  of  the  (1669),  81 
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Quadruple  Alliance,  the  (1718),  66 
Quanta  cura  (Papal  Encyclic),  400,  425, 

442 
Quintilianus,  102,  111,  126 
Qui  ChrisU  Domini  (Bull),  436,  437 
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Radstadt,  Peace  of  (1714),  66 

Ranke,  360,  861,  438 

Ratifioition  of  Treaties,  79 

Ravenna,  Archbishop  of,  197,  861.  Exar- 
chate of,  860 

Raynaldus,  402 

Rayneval  (De),Instit.  du  Droit  de  la  Nature 
et  des  Gens,  345 

Rechburger,  Enchiridion  Juris  Ecclesias- 
tici  Austriaci,  445 

Recognition  of  States,  20,  32.  Occasion 
for  its  Application,  21.  Of  two  kinds, 
virtual  and  formal,  22.  Of  Titles  of 
Dignitjr,  41 

Reoopilacion  de  Leyes,  237 

Rtoeance,  Lettres  de,  263 

Reiffenstuel,  Jus  Canon.  Univ.,  896,  621 

Religion,  and  the  State,  848.  Right  of 
State  to  superintend  within  its  territorial 
Limits  all  religious  Doctrines,  &c,  846. 
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The  Church  a  CoUegium  lie! turn,  351. 
Connexion  between  Church  and  State 
identical  with  Connexion  between  the 
Church  and  the  Boman  Empire,  362. 
The  Boman  Empire  under  Constantine, 
divided  into  four  Prefectures,  853. 
Prefectures  divided  into  Dioceses  or 
l^cariates,  353.  Ecclesiastical  Patri- 
archates of  Borne,  Constantinople,  &c., 
ib,  Tenden(r7  and  Object  of  Christianity, 
354.  The  Church  during  the  Time  of 
Pepin-le-Bref,  361 ;  of  Charlenuigne,  ih, 
Identitj  of  Church  and  State,  363. 
Growth  of  Authority  and  Pretensions  of 
the  Pope  after  Death  of  Charlemagne, 
364.  Collision  between  Church  and 
State,  368.  Bights  claimed  by  temporal 
Sovereign,  Jura  majestatis  circa  sacrs, 
368.  CUim  of  Boman  Pontiff  to  Title 
of  Pope,  to  the  Exclusion  of  all  other 
Bishops,  ib.  The  Coipus  Juris  Canonici, 
371.  See  Papacy  and  Corpus  Juris  Ca- 
nonici, &c. 

Bepnblics  (South  American),  Becognition 
of,  by  Qttst  Britain,  31 

(French),  29,  31,  67 

(great),  their  rank  among  States,  61 

Besponndes,  197 

Bets,  Cardinal  de,  625 

Bevolution,  French  (1791),  31,  72,  435 

Bevue  Etrangire,  238 

Bhine,  Confederation  of  the,  43 

Bichard  I.,  Captivity  of,  in  Austria,  216 

Biehelieu  (Cardinal),  Befusal  of^  to  receive 
Grotius  as  Ambassador  from  Sweden  to 
France,  164.  Arrest  of  Elector  Palatine 
by.  216 

Bights  incident  to  Equality  of  States.  See 
Equality.  Of  Sovereigns.  See  Sove- 
reigns 

Bio  de  la  Plata,  Treaty  between,  and  Great 
Britain,  32 

Bipperda  (Duke  of).  Case  of,  212 

Bodolph,  Emperor,  354 

Bome,  ancient,  192.  When  Christian 
Church  planted,  852.  Pope  of.  See 
Papacy 

Boman  Catholics,  Beport  from  Committee 
on  Begulation  of,  in  foreign  Countries, 
433 

Boman  Law,  Passages  referred  to : —  Page 
Digest,  Lib.  1. 1.  ii.  2  349 

L  t.  iii.  3  139 

L  t.  iii.  17         110 
L  t.  iii.  23  98 

L  t.  iii.  24         100 
L  t.  iii.  26  104 

Ltiii.  27,  28   104 


Boman  Law — cotUmued.  Page 

Digest,  Lib.  L  t.  iii.  29,  30  112 

L  t.  iii.  37,  38     98 

L  t.  vii.  1,  1       107 

II.  t.  xiv.  1  pr.  69,  97 

IL  t.  xiv.  5      73,  96 

U.  t.  xiv.  27,  4    126 

IL  t.  xiv.  39        109 

IL  t.  XV.  9  1^3 

n.  t.  xviii.  1        190 

IIL  t.  i.  1,  8.  5      178 

IIL  t  iv.  1  351 

IV.  t.  ii.  12  220 

V.  t.  i.  22  224 

V.  t.  i.  24,  26      190 

V.  t.  i.  28  225 

V.  t  iii.20,s.6  101 

V.  t.  iii.  23  101 

VIII.  t.  ii.  23  107 

X.t.  iv.  19  110 

XIL  t  i.  20  104 

XIV.  t.  vi.  7,  s.  3    118 

XVI.  t.  i.  8,  14        113 

XVIII.  t.  i.  21  109 

XVni.  t.  i.  33  109 

XIX.  t.ii.  15,8.4  106 

XIX.  t.  ii.  18  105 

XXIV.  t.  i.  5  113 

XXIV.  t.  i.  52  105 

XXVn.  t  i.  13.  2       110 

XXVIIL  t.  i.  21  106 

XXX.  t.  xxxix.  6      107 

XXXIL  t.  i.  69  100 

XXXIX.  t.  i.  225 

XXXIX.  t.  ii.  225 

XXXIX.  t.  iii.  225 

XUV.  t  iii.  2  108 

XLV.  t.  i.  38,  18      109 

XLV.  t.  i.  80  104 

XLVII.  t.  X.  18      48,  49 

XLVIL  t  xxii.  351 

L.  t.  i.  25  134 

L.  t.  ^^i.  4  178 

L.  t.  vii.  8  224 

L.  t.  vii.  17         194 

L.  t.  xvi.  1  100 

L.  t  xvi  6  110 

L.  t.  xvi.  50       100 

L.  t.  xvi.  126      102 

L.  t.  xvi.  195      107 

L.  t.  xvi.  219      110 

L.txvii.  2         179 

L.t.xvii.34   98,105 

L.  t.  xvii.  45      126 

L.  t.  xvii.  67       105 

L.  t.  xvii.  81       123 

L.t.ZTii.114  98,105 

L.  t.  xvii.  172    109 
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Roman  Law — continued.  Page 
Codex             Lib.  L  t.  ii.  19, 23,26  351 

L  t.  iii.  351 

1. 1.  xiv.  12  97 

U.  t.  iii.  29  189 

III.  t.  xxxix.  6  107 

IV.  t  Ixi.  8  240 
IV.  t  Ixiii.  3-4  184 

V.  t.  xiii.  107 

DC.  t.  XXXV.  5         49 

XI.  t.  xxix.  8 

JnstUuteSf       Lib.  IV.  t.  iv.  48 

NoveUs,         Lib.  VI.  cc.  ii.  iii.         197 

CVU.  c.  i.  106 

CXXni.  c.  XXV.  xxvi.  197  527 

CXXXL  c.  i.  382 

Boss,  Bishop  of.     See  Leslie 

Kossi.  Letter  of  Guizot  to,  441,  442 

Bojal  Honours,  59 

Navy,  Ships  of.  Contempt  in  British 

Merchant  Vessels  to  pass  without  making 
required  Salutes,  57 

Roumania,  Recognition  of  the  King  of,  43, 
72,    Religion  of,  494 

Rousset,  Supplement,  82 

Rubens  employed  as  an  Ambassador,  182. 

Russell  (Lord  John),  Letter  of,  to  Sir  J. 
Hudson,  83,  470.  Speech  of,  on  the 
Russo-Dutch  Loan,  117 

Russell,  On  Crimes,  228 

Russia,  Assumption  of  Title  of  Em- 
peror of,  by  Peter  the  Great,  42.  Treaty 
of,  with  Denmark  with  reference  to  mari- 
time Honours,  57.  Claims  Precedence 
over  other  States,  62.  Convention  with 
Great  Britain  and  Kiog  of  Netherlands 
(1815),  Russo-Dutch  Loan,  117.  Treaty 
of,  with  Great  Britain  (1831),  119. 
Enactment  of,  as  to  Disputes  against 
Members  of  the  Embassy,  238.  Regula- 
tions as  to  Consuls  put  forth  by  (1820), 
312.    Relations  with  Rome,  494 

Russian  Church.     See  Constantinople 

Russo-Dutch  Loan,  Conduct  of  Great 
Britain  with  respect  to  the,  116.  Con- 
ventions entered  into  respecting,  117» 

119.  Motion    of    Mr.    Hume    in    the 
House  of  Commons  in  1847i  respecting, 

120.  Motion  of  Lord  Dudley  Stuart  in 
1854,  122 

Rutherforth,  94,  96,  98,  99 
Ryswick,  Treaty  of,  65,  81 


Sa  (Da),  Brother  of  Portuguese  AmbMsa- 
dor,  Case  of,  for  Murder,  211 


BOV 

Saalfeld,  40,  41,  270 

Safe  Conduct,  Cases  of  Seizure  of  Ambas- 
sadors without,  198 

Salisbury  (Lord),  Promise  of,  to  the  Bond- 
holders of  Turkish  Loans,  13 

Salutes,  when  used  in  maritime  Cere- 
monials, 53,  54,  55 

Salvage,  United  States  Consular  Regula- 
tions respecting,  323 

Samwer,  Recneil  de  Trait^,  535,  536 

Sardinia,  Relations  witli  Rome,  464.  King 
of,  Letter  to  Pius  IX.  (1860),  32,  470. 
Proclaimed  King  of  Italy,  472 

Sauter,  Fundam.  Jur.  Eccl.  CathoL,  405 

Savigny,  94,  96,  106,  107,  109,  110,  182, 
361,  366,  419 

Saxony,  Relations  of,  with  Rome,  486 

Scheldt  (the),  Attempt  to  open  the  Navi- 
gation of,  by  Emperor  of  Austria,  50 

Schmalz,40,  41,76,  78 

Schmauss,  28,  63,  66,  81,  82,  84,  87,  88, 
90,  402 

Schoell,  Archives  historiques  et  politiqnes, 
438 

Schram,  Institutiones  Juris  Ecdesiastici 
Publici  et  Privati,  &c.,  445 

Schrockh  (J.  M.),  Christliche  Kirchenge- 
schichte,  368,  413 

Scottish  Eccles.  Journal,  536,  537,  539 

Scots  (Mary  Queen  of).     See  Mary 

Scott  (Sir  William),  127.    See  Stowell 

Sea,  maritime  Ceremonials  at,  when  can 
be  claimed,  52,  53 

Seamen,  Relief  of  Distressed,  303,  309. 
Deceased,  Wages  and  Effects  of,  310 

Senard  (M.),  443,  471 

Seneca,  112 

Servia,  Recognition  of,  as  a  State,  72 

Shakespeare,  376,  378 

Ships  belonging  to  Sovereigns,  Exterri- 
toriality of,  140,  141,  147.  Duties  of 
Consuls  in  respect  to,  292,  303-31 1 

Sismond  de  Sismondi,  Hist,  des  R^p.  de 
ritol.,  467 

Soller  (M.),  Case  of,  328 

Solon  (M/|,  Case  of,  145 

Sophia  (Princess),  Succession  of,  to  the 
British  Throne,  89 

Sourdis,  Cardinal  de,  525 

South  American  R<^ublic8,  Mr.  Oumiog*s 
Reply  to  Spanish  Minister  on  Recog- 
nition of,  29-81 

Southern  i^voys,  seizure  of,  169, 170 

Sovereigns,  Assumption  of  New  Titles  by, 
40-44.  Rights  of.  Subjects  of  Inter- 
national Law,  138.  International  Status 
of,  ib.  Sovereignty  of  State  may  be  in- 
vested in  one  or  more  IndindualSy  129. 
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Bights  of,  at  Home,  135;  abroad,  ib. 
To  redress  in  foreign  Courts  of  Justice, 
ib.  Jurisdiction  of  foreign  Courts  over 
Suite  of,  while  in  foreign  country,  137. 
Exemption  of,  from  Criminal  Jurisdic- 
tion, ib.  Privileges  of  Exterritoriality 
extended  to  Tnoveable  Effects  of  foreign 
Sovereigns,  130.  Exempt  from  Custom 
Duties,  ib.  Exterritoriality  of  Sliips  of 
War  belonging  to,  140.  Distinction 
between  moveable  and  immoveable  pro- 
perty of,  140.  Practice  of  English 
Conrts  in  favour  of  Exemption  of,  in 
matters  of  private  Contract,  142.  De- 
cisions in  French  Courts  respecting  Inde- 
pendency of,  144.  Disputes  between,  as 
to  the  Bight  of  Ownership  of  private 
Property,  where  to  be  tried,  147.  How 
far  the  iikrmies  of  a  Nation  may  be  em- 
ployed in  vindicating  the  private  Bightis 
of,  148.  Ii^uries  affecting  Family  of, 
148.  Bights  of,  cease  on  his  civil  as 
well  as  on  his  natural  Death,  149.  De- 
position or  Abdication  of,  ib.  Foreign 
Sovereign  becoming  Suitor  in  the  Courts 
of  another  Country,  150.  Cannot  sue  in 
the  name  of  their  Ambassadors,  153. 
Bight  of  Embassy  during  Minority  of, 
lodged  in  Begeney,  163.  May  waive 
Bights  due  to  them  in  the  person  of 
their  Ambassador,  189. 

Spain :  claims  Precedence  over  other  States, 
62.  Becomes  Guarantee  for  Succession 
to  British  Throne,  after  Death  of  Queen 
Anne,  90.  Law  of,  as  to  Privileges,  &c., 
of  Ambassadors,  237.  Begulations  pro- 
mulgated by,  respecting  Consuls,  311. 
Belations  of,  with  Bome,  448 

Spiritual  Powers,  foreign.    See  Papacy 

Spittler,  C^eschichte  des  Papstthums,  384 

Springer  (Swedish  Merchant),  Case  of, 
243 

Stahl,  Beitrage  zur  nusischen  Birchen- 
geschichte,  537 

Stanhope  (Lord),  English  Ambassador  at 
Madrid,  242 

Stanley  (Lord),  Speech  of,  on  the  With- 
drawal of  our  Ambassador  from  Mexico, 
25 

State  Papers,  81.    See  Papers 

States,  North  American.  See  United  States 

States,  Bights  of,  incident  to  EquaWy,  1, 
2.  Bight  of,  to  protect  their  Citizens 
in  foreign  Countries,  3.  Debts  of.  8. 
Becognition  of,  20.  Marks  of  Honour 
and  Bespect  between,  45.  Insults 
ofifered  to,  47,  50.  Bight  of,  to  confer 
what  Titles  of  Dignity  they  please,  49. 


STA 

Competency  of,  to  renounce  Bights,  59. 
Bules  with  regard  to  Precedence  at  Con- 
ferences, ib.  Bight  of,  to  international 
Privileges  not  affected  by  Change  of 
Constitution,  61.  Bank  of,  62.  Bights 
of,  respecting  language  to  be  employed 
in  international  communications,  65 

Status  of  Consuls,  Treaties  illustrating, 
284.  International,  of  foreign  spiritual 
Powers,  346 

Statutes  of  Italian  Government  respecting 
the  Pope,  63,  470 


Statutes  befrrred  to. 
25  Edw.  III.  St.  4 

St.  5,  c.  22 

38  Edw.  IIL  St.  2 

13  Bich  n.  St.  2,  cc.  2,  3 

16  Bich.  II.  c.  5 

2  Hen.  IV.  c.  3 

3  Hen.  V.  st.  2,  c.  4 

32  Hen.  VI.  c.  1  (Ireland)  all  Statutes 

against  Provisors  in    Kng- 

land  and  Ireland  to  be  kept 

in  force 

2  Edw.  IV.  c.  3 

7  Edw.  IV.  c.  2  (Against  Bulls 

from  Bome) 
10  Hen.  yilL  c.  5.       (An   Act 
against  Provisors  to  Bome) 

23  Hen.  VIII.  c.  20.  (An  Act  re- 

straining payment  of  An- 
nates to  the  See  of  Bome) 

24  Hen.  VUI.  c.  12.     (The  great 

Statute  forbidding  Appeals 
to  Bome,  under  Pain  of 
Prtnnunire) 

25  Hen.  VIII.  c.  19.   (Act  of  the 

Submission  of  the  Clergy, 
and  the  Bestraint  of  Ap- 
peals) 

25  Hen.  Vin.  c.  20.  (Act  for 
Nonpayment  of  Firstfruits 
to  tlie  Bishop  of  Bome) 

25  Hen.  VIII.  c.  21.  (Concern- 
ing Peter's  Pence  and  Dis- 
pensations) 

28  Hen.  VUI.  c.  1 3.  (Ireland.) 
An  Act  against  the  Autho- 
rity of  the  Bishop  of  Bome 

28  Hen.  Vni.  c.  16.  (As  to  Dis- 
pensations and  Xiicenses 
heretofore  obtained  from 
the  See  of  Bome) 

28  Hen.  VIII.  c  19.     (Ireland  ) 
The  Act  of  Faculties 
1  Eliz.  c  1,  s.  36 
5Elis.e.  1 
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Statutes  referred  io—coniinued.  Page 

18  Eliz.  c.  2  497 

12&  13  WiU.  UI.C2  90 

7  Anne,  c.  12  227,  232-236,  332 

26  Geo.  III.  c.  84  511 

66Geo.  ni.  c.  115  117 

3  Geo.  IV.  c.  110  56 

4  Geo.  IV.  c.  91  301 
5Geo.IV.  c.  113  292 
6  Geo.  IV.  c.  23  338 
6  Geo.  IV.  c.  78  299 
6Geo.IV.  c.  87  291,209,  341 
6  Geo.  rV.  c.  108  66 

2  &  3  Will.  IV.  c.  81  117 

3  &  4  Will.  IV.  cc.  60,  53  56 

4  Will.  IV.  c.  13,  8.  11  66 

6  Vict.  c.  6,  8.  1  612 

6  &  7  Vict.  c.  94  338 

c.  98  292 

8  &  9  Vict.  c.  87,  8.  10  66 
12  &  13  Vict.  c.  68             299,  300,  302 

18  &  14  Vict.  c.  3  243 

14  &  16  Vict.  c.  99,  8.  7  129 

16  &  16  Vict.  c.  26  275 

17  &  18  Vict.  c.  104  66,  291 

c.  120  66 

18  &  19  Vict.  c.  42  299 

c.  91  291 

24  &  26  Vict  c.  121  276 

26  &  26  Vict.  c.  63  201 

30  &  31  Vict.  c.  24  291 

81  &  32  Vict.  c.  45  291 

33  Vict.  c.  14  295 
33  &  34  Vict.  c.  14                     201,296 

34  Vict.  c.  1  510 
36  &  37  Vict.  c.  69  292 

c.  85  291 

c.  88  292 

g^  gj  299 

38  &  39  Vict.  c.  66  602 

89  &  40  Vict.  c.  46  292 

c.  80  275 

41  &  42  Vict.  c.  67  339 

42  &  43  Vict.  c.  33  291 

c.  38  292 

44  &  45  Vict.  c.  68  275 

Stephen  II.  (Bishop  of  Rome),  360 

Stephene'  (Blackstone),  204,  235 

Stoiy,  American  Constitution,  94, 125, 181. 
On  the  Conflict  of  Laws,  15 

Stowell  (Lord),  Judgment  of,  in  the  Caro- 
line, 170,  171,  172,  335,  336;  in  the 
Indian  Chief,  836,  336 

Stripe,  Annals  of  the  Church,  160. 

Stuart  (Lord  Dudley),  Motion  of,  in  House 
of  Commons  (1864),  respecting  Russo- 
Duteh  Loan,  122 

Snarez,  94 


TBE 

Suite  of  Ambassador,  Exemption  of,  from 
Ciyil  Jurisdiction  of  foreign  Country,  226 

Sully  (Due  de),  French  Ambassador,  Case 
against  one  of  Retinue  of,  for  Murder,  207 

Sweden,  Treaty  of  Guarantee  between, 
and  Great  Britain  (1856),  03.  Treaty 
of,  with  England  (1666),  127.  Rela- 
tions  of,  with  Rome,  488 

Switzerland,  Alliance  of,  with  Franco 
(1777),  81.  Treaties  of  Guarantee  re- 
specting, 93.    Relations  with  Rome,  488 

Syllabus,  the,  400,  425,  442 

Syra  and  Tenos,  Abp.  of,  537 


Tahiti,  Arrest  of  Mr.  Pritchard,  British 

Consul  at,  273 
Talbot  (Lord  Chancellor),  Judgment  of,  in 

Barhm^s  Case,  329-331 
Taparelli,  P.  Luigi,  864,  856,  367 
Taxes,  Exemption    of  Ambassador  from, 
239.    Exemption  of  Consuls  from,  320. 
See  Income-tax 
Teschon,  Treaty  of,  (1799),  80,  88 
T^tot,  Repertoire  des  Traits  do  Paix,  460, 

636 
Theodosius  II.,  368 
Thomassinus,  Vetus  et  Nova  Eccles.  Dis- 

cipl.,  512,  526 
Thuanas,  Histor.  sui  Temporis,  396,  416, 

418 
Thurloe's  State  Papers,  209 
Tientsin,  Treaty  of  (1858),  283,  341 
Tillot   (Du),    Minister  of   the  Duchy  of 

Parma,  434 
Tindal,  210 

Titles  of  Dignity,  Recognition  of,  by  States, 
40.    Assumption  of  new,  41.    Right  of 
States  to  confer,  49.    Ecclcsiastii^l,  an 
Act   to  prevent  the  Assumption  of,  in 
Great  Britain,  610 
Top-sail  to  be  struck  by  Merchant  Ships, 
when  passing  a  ship  of  the  Royal  Navy,  57 
Trade,  Duties  of  Consuls  in  respect  to,  293 
Treaties,  Language  of,  66.    Right  of  every  . 
independent  State  to  enter  into,  69.  I 
Fidelity  in  observance  of,  69.    Treaty-  / 
breaking  State,  70.    Writers  upon,  t6. 
Subject  of,  i6.    Object  of,  7 1 .    Parties 
to,  i6.     Period  of  Time  when  con- 
tracted,   ib.     International    Engage- 
ments not  strictly  Treaties,  78.    Con- 
sidered with  reference  to  Oecanon  and 
O^t   of,  78.    Whether  contxacted  / 
for  (^finite  or  inu^finiie  Period,  ib,  / 
Who    may   contract,   i6.     Between 
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Treaties — continued. 

States  professing  different  Eeligions, 

74.  Smxndinate    CJorporations   in  a 
State  cannot  enter  into,  with  a  foreign 

tetate,  75.    Reciprocal  Consent  of  both 

rcontracting  Parties  indispensable  to 

( the  Validi  ty  of,  ib.    Difference  between 

private  Contracts  and  public  Treaty 

with  respect  to  Consent  of  Parties  to, 

75,  76.      Revoking   Consent   to,  ib. 
How  Consent  expressed  or  signified, 

\  i7t$.  Declaration  of  Consent  need  not 
I  ^be  in  Writing,  78.  Mast  be  positive 
and  clear,  u>.  What  may  be  the 
lawful  Subject  of,  ib.  Cannot  contain 
Engagements  inconsistent  with  those 
made  with  other  States,  ib.  Cannot 
contain    Engagements     contrary    to 

1  Morality  and  Justice,  78.    Invalid  ou 
the  Qround  of  physical  Impossibility, 
79.    Ratification  of,  by  Government 
of  contracting  Country,  ib.  .Confirma- 
tion of,  80.    Adhesion  by  new  Sove- 
reigns to  old  Treaties,  i6.    Renewal 
i  of,    i6.      Modes   of   confirming    and 
securing  Performance  of,  81.     Confir- 
mation by  Oath,  ib.    Hostages,  82. 
Pledges,  ib, 
0/ Guarantee. — Different  kinds  of,  84, 
85.  Of  Westphalia  (1648),  guaranteed 
by  France,  Sweden,  and  tlie  German 
Principalities,  86.  Of  Hanover  (1725), 
between  Great    Britain  and  Russia, 
confirming  the  Guarantee  of  the  Treaty 
of  Westphalia,  87.  Of  Teschen  ( 1 779), 
guaranteed  by  France  and  Russia,  88. 
Respecting  the  Pragmatic  Sanction,  88, 
89.   Respecting  the  Duchies  belonging 
to  the  Crown  of  Denmark,  89.    As  to 
the  Succession  to  the  British  Throne 
after    the  Death  of  Queen  Anne,  89. 
Of    London    (1832),  respecting    the 
Kingdom  of  Greece  under  the  Gua- 
rantee of  France,  Great  Britain,  Russia, 
and  Bavaria,  91.    Of  London  (1839), 
respecting  the  Neutrality  of  Belgium, 
92.    list  of   Treaties  of   Guarantee 
between    Great   Britain    and    other 
States,  92,  93 
Interpretation  off  94.    What  is  meant  by 
Interpretation,    95.     Distinction  be- 
tween Laws  and  Covenants  or  Trea- 
ties,   96.     Interpretation,  authentic, 
97.    Usual,  98.    Doctrinal,  98.  Gram- 
matical, 98.    Literal,  99.    Construcs 
tion  of  Words,  100.    Different  Mean- 
ings to  same  Term  in  a  Treaty,  101. 
Technical   Worda    to    be   construed 
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Treaties,  Interpretation  of— continued. 

according  to  technical  Meaning,  101. 
Doubt  as  to  Intention  by  Uncertainty 
or    Impropriety    of   Lang^uage,    102. 
Logical  Interpretation,  102.     General 
Rules  for,  102.     Ambiguity  in  Terms 
of  Treaty,    106-108.     Doubts    from 
Impropriety  of  Expression,  109.     Ex- 
tensive   Interpretation,     111.       Re- 
strictive   Ditto,  113.      Influence     of 
Necessity  upon    the  Performance  of 
the    Obligation,   115.    Treaties   con- 
cluded to  preserve  Balance  of  Power 
liable  to  Change,  116.     ConTontions 
entered  into  by  Great  Britain  with 
the  Netherlands  (1814)   and   Russia 
(1815),  with  respect  to   the   Russo- 
Dutch  Loan,  116,  121.     Rule  of  In- 
terpretation when  unforeseen  and  un- 
provided   for    Events    occur.      Pro- 
visions in  Treaty  in   expectation  of 
particular    Events,    122,    123.     Ex- 
amples as  to  Limit  or  Extension  of 
{  Agreement  expressed  in  Treaties,  how 
^  construed,    123.      Things    &Tourable 
and   things    odious,    how   construed, 
124 
Collision    of — Rules     regarding,     126. 
Stipulation  which  is  permissive  yields 
to  one  that  commands,  ib.     Stipula- 
tion to  be   performed  at   any    time 
yields  to  one  to  be  performed  forth- 
with, 127.  ProAiftiYory  Stipulation  pre- 
ferred over  one  which  is  imperatirt, 
=  127.    A  particular    has    Precedence 
over  a  general  Stipulation,  ib.     Pith 
^hibition  with  Penalty  attached.  Pre- 
ference over  that  which  has  not,  t&. 
Rule   derived  from  Consideration  of 
Dates  of  Treaties,  128.     More  consi- 
derable of  two  Duties  to  have  Prefer- 
ence, ib.     Effect  of  War  and  subse- 
quent  Peace  upon  existing  Treaties, 
130.     Cases  decided  in  the  British  and 
American  Courts,  involving  the  Con- 
struction and  Interpretation  of  Trea- 
ties, 130,  131 
Treaties    (particularly    referred    to).— 
Treaty  of  Amity,  Commerce,  and  Navi- 
gation between  Great  Britain  and  th« 
United  Provinces  of  Rio  de  la  Plats 
(Feb.  2,  1825),  32.    Congress  of  Aix- 
la-Chapelle  (1818),  43,  64.      Of  Paris 
(1814),    43.      Congress     of     Vienni 
(1815),   43,   66.      As  to    Salutes  hj 
Guns,  52.    Of  Aix-la-ChapeUe  (1743), 
63,   66,  82,  84.     Of  London   (1718) 
(Quadruple    Alliance),    63,    66.    Of 
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Treaties  referred  to — continued. 

Utrecht  (1713),  63,  66,  72,  102.    Of 
Nimeguen,  66.    Of   Ryswick  (1697), 
66,    81.     Of  Baden  (1714),  66.    Of 
RadBtadt(1714),66.  Of  Vienna  (1726), 
and  (173S),  66.    Between  Poland  and 
Prussia  (1773).  66.     Of   Westphalia 
(1648),  71,  80, 86,  87.  Of  Paris  (1866), 
76,  77,  136.     Of  London  (1871),  77, 
136.    Of  Madrid  (1626),  81.  Of  Cam- 
brai  (1629),  81.     Of  Chateau  Cam- 
bresis(1669),  81.   OfMunster(1648), 
81.    OfRyswick(1697),  81.   Of  Han- 
over (1726),  87.    Of  London  (1832). 
91,92.    Of  London  (1839),  92,93.  Of 
Guarantee  between  Great  Britain  and 
the  other  European  Powers,  92,  93. 
Convention  between  Great  Britain  and 
the  Netherlands  (1814),  116.  Between 
Great  Britain,  Russia,  and  the  Nether- 
lands (1816),    117.     Between    Great 
Britain  and  Russia  (1831),  119.     Of 
Kainardgi     (1774),     167.      Between 
France  and  the  Hanse  Towns  as  to 
places  of  Worship  in  Houses  of  Con- 
suls (1716),  272.   Relating  to  Consuls, 
list  of,  280-284.    Of  Nankin,  between 
Great  Britain  and  China  (1842),  340. 
Of  Tientsin  (1868),  341.    Convention 
of  Chefoo  (1876),  341.     Of   Passau 
(1662),  486.    OfPosen  (1807).  487.    Of 
Augsburg  (1666),  486.  Convention  be- 
tween the  Pope  and  the  Canton  of  St. 
Gall  (1846),  489.    Of  London  (1862), 
636.    Of  London  (1 863),  636 
Trent,  Council  of.  International  Status  of 
Papacy  between  Period  of  the  Promul- 
gation of  the  Canon  Law  and,  346,  401. 
Period  of,  and  its  effect  upon  Litema- 
tional  Relations,  416-418,  448 
Tribunal  Civil  de  la  Seine,  327 
Tripoli,   Treaty  between    Great    Britain, 
France,  Italy,  and  the  Ottoman  Porte, 
respecting  Consular  Jurisdiction  in,  283 
Tunis,  French  Protectorate  established  in 

(1881),  270 
Turkey,  European,  her  Claim  to  Rights  as 
Member  of  the  Community  of  Nations, 
72.    Treaties  of  Guarantee  respecting, 
93.    Treaties  between,  and  other  Nations 
with  respect  to  Consuls,  283.    See  Otto- 
man Porte 
Tuscany,  Relations  of,  with  Rome,  441 
Twiss  (Dr.),  Duchies  of   Schleswig    and 
Holstein,  86,  89.    Law  of  Nations,  180. 
Letters  Apostolic,  603 
Two  Sicilies  (The),  Treaty  of,  with  HoUand 
(1 768),  279.    RelatioDS  with  Borne,  457 
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Ulpian,  70 

United  States  (The),  Recognition  of,  by 
France,  29.  Refusal  of,  to  recognise 
the  Blockade  of  Matamoras,  26.  De- 
cision of,  as  to  Recognition  of  States,  39. 
Regulations  of,  as  to  Reception  of  foreign 
Ministers,  66.  Treaty  between,  and 
Great  Britain  as  to  Neutrality  of  Ship 
Canals  between  Atlantic  ana  Pacific 
Oceans,  93.  Decision  in  Supreme  Court 
of,  as  to  Construction  of  a. Treaty  with 
Great  Britain,  123.  Consular  Regulations 
promulgated  by.  Edition  of  1881,  812. 
Laws  of,  as  to  Consuls.    See  Consuls 

Universities  of  Europe,  Expositors  of  In- 
ternational Law,  884 

Utrecht,  Treaty  of  (1713),  63,  66,  72,  102. 
The  Bishop  of  Bristol,  Plenipotentiary  at 
Peace  of,  262 


Valentinian  III.,  368,  423 

Valin,  270 

Van  Espen,  444 

Van  Hoey  (M.),  Dutch  Ambassador  to 
France,  Case  of,  211 

Vatican  Council  (1870),  346,  400,  425, 
442,  492,  638 

Vattel,  1,  3,  4,  8,  20,  40,  41,  44,  45,  47,  49, 
60,  61,  60.  61,  68.  70,  73,  74,  76,  76,  78, 
79,  80,  82.  83,  84,  86.  95,  99,  100,  101, 
109,  111,  116,  122,  124,  126,  126,  188, 
166,  167.  168,  160.  163,  166,  172,  176, 
177,  183,  184.  186,  187,  188,  189,  201, 
203,  216,  221,  222,  224,  241,  247.  249, 
260,  268,  266,  266,  261,  269,  271,  278, 
326,  346.     American  edition  of,  336 

Vendeans,  the.  Negotiation  of  the  French 
Government  with,  167 

Venewbilem  (Decretal),  374.  See  Corpus 
Juris  Canonici 

Venice,  Claims  of,  to  maritime  Honours  in 
the  Adriatic,  67.  Quarrel  with  Papal 
Government  (1364),  on  account  of  Out- 
rages on  Consuls  of  Republic,  827 

Verona,  Congress  at  (1822),  69 

Vice- Consuls.     See  Consuls 

Viceroy  possesses  Right  of  Embassy,  164, 166 

Vienna,  Congress  of  (1816),  43,  66,  72, 
149,  247,  262.  Treaty  of  (1726),  66, 88 : 
of  (1738),  66 

Virgil,  JJfi.,  348 

Voltaire,  Essai  sur  les  Mceurs  et  I'Esprit 
des  Nations,  380 

Von  Hontheim,  de  Statu  Ecdesise  et  legi- 
tima  Poteetate  Bomana,  445 
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Wachsmuth.  183 

Walter^s  Kirchenrecht,  352,  376,  888,  390, 
476,  526,  527.  528,  529,  532 

Ward,  Law  of  Nations,  156, 161,  183,  203, 
204,  206,  213,  216,247,  370,  380 

Wamkonig,  Eechtsphilosophie,  69.  Inst. 
Juris  Homani  Privati,  351 

Weimar  (Duke  of),  Kecognition  of,  as  a 
C^nd  Duke  at  the  Congress  of  Vienna 
(1816),  43 

Wellesley  (Lord),  Speech  in  the  House  of 
Lords  on  the  Motion  for  a  Committee  to 
inquire  into  the  State  of  the  Laws  affect- 
ing Roman  Catholics  (April,  1812),  348 

Wenck,  Cod.  Jur.  Gent.,  42,  66,  82,  272, 
279,  285 

Wendt  (Dr.),  Papers  on  Maritime  Legisla- 
tion, 278. 

Westphalia,  Treaty  of  (1648),  71,  80,  86. 
87,  247.  Papacy  from  the  Time  of, 
418 

Wheaton,  Elements,  40,  45,  51,  65,  68, 
177,  183,  217,  226,  227,  289.  History, 
66,  86,  88,  89,  156,  159,  251,  255,  256, 


ZOU 

259,  260, 261, 270.  Droit  IntematioDal, 
261.   Dana's  Edition  of,  25,  87,  169,  284 

Whitworth  (Mr.),  230 

Wicquefort.  156,  164,  182,  183,  190,  195, 
208,  209,  216,  226,  241,  244,  263,  270, 
326,  327,  333 

Wife  of  Ambassador,  Privileges  of  Em- 
bassy extended  to,  226 

Wildman,94,  103,  156,  270 

Wolff,  99 

Worms,  Concordat  of  (1 122),  368 

Wortley  (Mr.  Stuart),  Speech  of,  in  Debates 
on  (>acow,  117 

Wrech  (Baron  de).  Case  of,  230 

Wurtemburg,  Relations  of,  with  Rome,  488 


Zacharia,  84,  414 

Zanzibar,  Consular  Jurisdiction  in,  340 

Zoa  (M.),  Spanish  Minister,  Reply  of  Mr. 
Canning  to  the  Remonstrance  of,  re* 
specting  Recognition  of  South  American 
Republics  by  Great  Britain,  29 

Zouch,  53,  134,  187,  166,  166,  107,  177, 
178,  203,  206,  212,  213,  218,  860 
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Stephen's  New  Gommentaries.— Eighth  Edition. 

4  roU,  Svo.  £i.  4s.  cloth, 

ME.  SEEJEANT  STEPHEN'S  NEW  COMMENTAEIES 

ON  THE  LAWS  OF  ENGLAND,  PARTLY  FOUNDED  ON  BLACK- 
STONE.  By  Jaices  Stbphbk,  Esq.,  LL.D.,  Judge  of  County  Courts. 
The  Eighth  Edition.  Prepared  for  the  press  by  Hhnbt  St.  James 
Stbpiuck,  of  the  Middle  Temple,  Barrister- at-Law. 

Sir  T.  Erskine  May's  Parliamentary  Practice.— Eighth  Edition. 
A    TEEATISE    ON    THE    LAW,    PEIVILEGES,    PBO- 

CEEDINGS,  AND  USAGE  OF  PARLTATVfENT.  By  Sir  Thomas 
EBSKims  May,  D.C.L.,  K.C.B.,  Clerk  of  the  House  of  Commons; 
Bencher  of  the  Middle  Temple.  Eighth  Edition,  revised  and  enlarged. 
One  very  thick  volume,  870.  42s.  cloth. 

Contents. — Book  I.  Constitution,  Powers,  and  Privileges  of  Parliament. 
Book  II.  Practice  and  Proceedings  in  Parliament.  Book  III.  The  Manner 
of  Passing  Private  Bills,  with  the  Standing  Orders  in  both  Houses,  and  the 
most  recent  Precedents. 

Grant's  Bankers  and  Banking  Companies.— Fourth  Edition. 

In  the  presSf  in  1  vol,  Sro. 

GEANT'S  TEEATISE  ON  THE  LAW  BELATING  TO 

BANKERS  AND  BANKING  COMPANIES.  Fourth  Edition.  By 
C.  C.  M.  Plumftbb,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law. 

Denison  aad  Scott's  Honse  of  Lords  Appeal  Practice. 
THE  PBACTICE  AND  PBOCEDUBE  OF  THE  HOUSE 

OF  LORDS  IN  ENGLISH,  SCOTCH,  AND  IRISH  APPEAL 
CASES,  under  the  Appellate  Jurisdiction  Act,  1876  ;  with  the  Standing 
Orders,  Forms,  Bills  of  Costs,  &c.  By  Chahlbs  Mabsh  Dbnison  and 
Chablbs  Hbndbbson  Scott,  of  the  Middle  Temple,  Esqs.,  Barristers-at- 
Law.    1  vol.  8vo.  16^.  cloth. 

Hertslefs  Commercial  Treatises. 

HEETSLETS  TBEATISES  OF  COMMEBCE,  NAVIGA- 
TION, SLAVE-TRADE,  POST-OFFICE  COMMUNICATIONS. 
COPYRIGHT,  &c.,  at  present  subsisting  between  Great  Britain  and 
Foreign  Powers.  Compiled  from  Authentic  Documents  by  Edwabd 
HBBTSurr,  Esq.,  C.B.,  Librarian  and  Keeper  of  the  Papers  of  the 
Foreign  Office.     14  vols.  Svo.  £18.  I9s,  boaids. 

Clark's  Digest  of  Honse  of  Lords  Cases. 
A   DIGESTED    INDEX  TO  ALL  THE  BEPOBTS  IN 

THE  HOUSE  OF  LORDS  from  the  commencement  of  the  Series  by 
Dow,  in  1814,  to  the  end  of  the  Eleven  Volumes  of  House  of  Lor<£i 
Cases,  with  references  to  more  recent  Decisions.  By  Chablbs  Clabx, 
of  the  Middle  Temple,  Esq.,  Bainster-at-Law,  Reporter  by  Appointment 
to  the  House  of  IiordB.    Aoyal  Sto.  31«,  6<f.  doth. 


Works  Published  by  Messrs.  BuHervoorih. 


Shelford's  Companies.— Seooiid  Edition,  lay  Fitoaim  and  Latham. 
SHELFORD'S  LAW  OF  JOINT-STOCK  COMPANIES : 

oontaining  a  Digest  of  the  Case  Law  on  that  subject ;  the  Companies 
Acts,  1862,  1867,  and  other  Acts  relating  to  Joint-Stock  Companies ; 
the  Orders  made  under  those  Acts  to  regulate  Proceedings  in  the  Court 
of  Chancery  and  County  Courts,  and  Notes  of  all  cases  interpreting  the 
aboTe  Acts  and  Orders.  Second  Edition,  much  enlarged,  and  bringing 
the  Statutes  and  Cases  down  to  the  date  of  publication.  By  Dayid 
PxTCADur,  M.A.,  Fellow  of  Magdalen  College,  Oxford,  and  of  Lincoln's 
Inn,  Barrister-at-Law ;  and  Fbaxcis  Law  Lathajc,  B.A.  Oxon.,  of  the 
Inner  Temple,  Barrister-at-Law,  Author  of  'A  Treatise  on  the  Law  of 
Window-Lights.'    8to.  21s,  dotlh 

Coote's  Admiralty  Practice.— Second  Edition. 
THE    PRACTICE    OF    THE    HIGH   COURT   OF 

ADMIRALTY  OF  ENGLAND  ;  also  the  Practice  of  the  Judicial 

Committee  of   Her   Majesty's   Most   Honourable  Priyy  Council  in 

Admiralty  Appeals,  with  Forms  and  Bills  of   Costs.     By  Hbiibt 

Chaklbs  Cootb,  F.S.A.,  one  of  the  Examiners  of  the  High  Court  of 

Admiralty,  Author  of  *  The  Practice  of  the  Court  of  Probate,'  &c. 

Second  fklition,  almost  entirely  re-written,  with  a  Supplement  giving 

the  Act  of  1868,  Rules,  Orders,  &c    8to.  16«.  cloth. 

*••  This  wcrk  contains  erery  Common  Form  in  use  bp  the  Practitioner  in  Admirmltp,  as  tcWI 
as  every  description  of  Bills  qf  Costs  in  that  Court,  a  feature  possessed  ^  no  other  teork  on  the 
Practice  in  Admiraltif, 

Beano's  Lav  of  Blockade. 
DR.  DEANE'S  LAW  OF  BLOCKADE,  as  contained  in  the 

Judgments  of  Dr.  Lushington  and  the  Cases  on  Blockade  decided  during 
1864.  By  J.  P.  DsiNB,  Q C,  D.C.L.,  Advocate  in  Doctors*  Commons. 
8ro.  lOtf.  cloth. 

Lnsliington's  Naval  Prize  Lav. 

A   MANUAL   OF  NAVAL   PRIZE   LAW.     By  Godfbet 

LusHiNOTOK,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law.  Royal  8vo. 
lOs,  6d,  doth. 

Dr.  Robinson's  Admirally  Seports. 
REPORTS   OF    CASES   ARGUED  AND  DETERMINED 

IN  THE  HIGH  COURT  OF^ADMIRALTY.  By  William  Robikson, 
D.C.L.,  Advocate.  Containing  Cases  decided  from  1838  to  1850.  In 
3  vols,  call 

Swabey's  Admiraliy  Reports. 
REPORTS  OF   CASES  DETERMINED  IN  THE  HIGH 

COURT  OF  ADMIRALTY  OF  ENGLAND,  and  on  Appeal  to  the 
Privy  Council,  from  1865  to  1859  inclusive.  By  M.  C.  MiRTTiNa 
SwABBT,  D.C.L.,  Advocate,  and  of  Gray's  Inn,  Barrister-at-Law.  Royal 
8vo.  1  voL  calf, 

• 

Browning  and  LusMngton's  Admiralty  Reports. 
REPORTS     OF    CASES    DECIDED    IN    THE    HIGH 

COURT  OF  ADMIRALTY,  and  on  Appeal  to  the  Privy  Council,  from 
1863  to  1865.    By  Ebwbst  Bbowmiko  and  Vbbkok  Lushinoton,  Esqs 
of  the  Inner  Temple,  Banisters-at-Law.    In  1  yoL  calf.  * 
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Stephen's  New  Gommentaries.— 8th  Edition. 

In  4  vols.    8vo.    4/.  is.  doth. 

Mr.  SEEJEANT  STEPHEN^S  NEW  COMMENTAMES   on 

the  LAWS  OF  ENGLAND,  partlj  founded  on  Blaokstone.  By  Jaxbb 
Stephen,  Eaq.,  LL.D.,  Judge  of  Cktunty  Ckturts.  The  Eighth  Edition. 
Prepared  for  the  Preas  ij  H^bt  St.  James  Stb^en,  of  the  l£ddle  Temple, 
Bazriater-at-Law.  1880 


•  « 


This  Work  is  set  for  the  Intermediate  Examinations  for  Solicitors, 


'*  Br.  James  Stephen  has  Just  brought 
out  the  eighth  edition  of  Mr.  Swjeant 
Stephen's  Commentaries  on  the  Laws  of 
Eneland  (foimded  on  Blackstone).  This 
ediuon  deserves  more  attention  thui 
previous  editions,  for  the  reason  that  it 
has  been  revised  with  a  view  to  giving 
full  effect  to  the  alterations  in  our  law 
and  practice  introduced  bj  the  Judicature 
Acts,  and  with  the  desi^  of  giving  a 
more  scientific  classification  of  crimes, 
so  as  to  bring  the  last  book  into  hannony 
with  the  general  structure  of  the  proposed 
Criminal  Code.  Dr.  Stephen  has  been 
assisted  in  his  work  by  his  son;  Mr.  Henry 
St.  James  Stephen.  From  our  examina- 
tion of  the  work  (facilitated  by  the  adop- 
tion of  the  American  plan  of  cutting  tne 
leaves  in  the  binding^,  we  believe  it  will 
be  found  to  be  one  of  the  most  valuable 
text  books  which  we  possess,  not  only  as 
to  the  general  law,  out  as  to  the  new 


syntem  which  has  grown  under  the  Judi« 
cature  Acts." — Law  Times. 

'*  It  is  quite  unnecessary  for  us  to  re- 
iterate the  praises  we  have,  on  many 
former  occasions,  bestowed  upon  this 
excellent  work.  Anew  edition  has  been 
rendered  necessary,  both  by  reason  of 
the  last  edition  having  been  exhausted, 
and  of  the  recent  changes  in  the  law 
effected  by  the  operation  of  the  Judica- 
ture Acts;  and  Dr.  Stephen  has  not 
shirked  the  labour  rec^uired.  The  last 
edition  was  published  m  the  year  1874; 
and,  althouffn  the  changea  then  intended 
to  be  introduced  by  the  Judicature  Act 
of  1873  were  eml)odied  in  it,  yet  the 
subsequent  Judicature  Acts  and  new 
rules  of  procedure,  supplemented  by 
judicial  decisions  upon  them,  have  madfe 
Dr.  Stephen's  task  of  revision  no  light 
one." — Law  Journal, 
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Hozley  and  Whiteley's  Concise  Law  Dictionary. 

Li  1  vol.  8to.  20«.  doth,  25«.  brown  calf. 

A  CONCISE  LAW  DICTIONAET,  containing  Short  and  Simple 
Definitions  of  the  Terms  used  in  the  Law.  By  Hkrbkkt  Newxan  Mozlet,  M.  A. , 
Fellow  of  King's  College,  Cambridge,  and  of  Linooln'a  Tun,  Eaq^.,  and  Q-bobgb 
CbisfeWhitelet,  If.  a.  Cantab.,  of  the  Middle  Temple,  Esq.,  Bamsters-at-Law. 

187G 

considerable  amount  both  of  labour  and 
learning  has  evidently  been  expended 
upon  it,  and  to  the  general  public  it  may 
be  recommended  as  a  reliable  and  useful 
guide.  Law  students  desirous  of  cram- 
ming will  also  find  it  acceptable." — Law 
Times. 

**The  authors  of  the  above  work  do 
not  profess  to  address  themselves  solely 
to  the  members  of  the  legal  prof  eaaion ; 
their  object  has  been  to  produce  a  book 
which  shall  also  be  useful  to  the  ^^eral 
public  by  giving  clear  yet  concise  ex- 
planations of  the  legal  terms  and  phrases 
m  past  and  present  use.  and  we  think  ther 
have  satisfskctorily  penormed  their  task." 
— Justice  of  the  Peace, 


'*  This  book  is  a  great  deal  more  modest 
in  its  aims  than  uie  law  dictionary  we 
received  a  little  while  ago.  Its  main 
object  is  to  explain  briefly  legal  terms 
both  ancient  and  modem.  In  many 
coses,  however,  the  authors  have  added  a 
concise  statement  of  the  law.  But  as  the 
work  is  intended  both  for  lawyers  and 
the  public  at  large,  it  does  not  profess  to 
give  more  than  an  outline  of  the  doctrines 
referred  to  under  the  several  headings. 
Having  regard  to  this  desien,  we  thmk 
the  work  is  well  and  carefuUy  executed. 
It  is  exceedingly  complete." — Solicitors^ 
Journal. 

*'Thi8  book  contains  a  large  maM  of 
information   more  or  less  useful.     A 
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Tndor's  Leading  Cases  on  Beal  Property,  ^t— 3rd  Ed. 

In  one  thick  volnine,  royal  8vo.  2/.  I2s,  6d.  doth. 

A   SELECTION    OF   LEADING   CASES   ON   THE    LAW 

BELATING  TO  BEAL  FBOFEBTT,  CoiiTeyancsfaig,  and  the  Construction 
of  WiHb  and  Deeds;  with  Notes.  Third  Edition.  By  Ownr  Dayob  Tudob, 
Esq.,  of  the  Hiddle  Temple,  Barrister-at-Law,  Author  of  "A  Selection  of 
Leadmg  Cases  in  Equity."  1879 


"  The  second  edition  is  now  before  us,, 
and  we  are  able  to  Bay  that  the  same  ez- 
tensiye  knowledge  and  the  eame  laborious 
iadustiy  as  haye  been  exhibited  by  Mr. 
Tudor  on  former  occasions  charadterize 
thii  later  production  of  his  legal  author- 
ship; and  it  is  enough  at  this  moment  to 
reiterate  an  opinion  that  Mr.  Tudor  has 
well  maintained  the  high  Iml  reputation 
which  his  standard  works  haye  achieved 
in  all  countries  where  the  English  lan- 
guage is  spoken,  and  the  dedrions  of  our 
Courts  axe  ouoted." — Law  Magazine  and 
Bwiew  on  ^d  edit. 

"  To  Mr.  Tudor's  treatment  of  all  these 
subjects,  so  complicated  and  so  varied,  we 
accord  our  entire  commendation.  There 
are  no  omissions  of  any  important  cases 
relatire  to  the  Tarious  branches  of  the 
law  comprised  in  the  work,  nor  are  there 


any  omissions  or  defects  in  his  statement 
of  the  law  itself  apj^cable  to  the  cases 
discussed  by  him.  We  cordially  recom- 
mend the  woric  to  the  practitioner  and 
the  student  alike,  but  espedallv  to  the 
former." — Solieiiart'  Jottrnml  oahidedit, 
«  T^  and  the  other  volumes  of  Mr. 
Tudor  are  almost  a  law  library  in  them- 
selves, and  weare  satisfied  thatthestudent 
would  learn  more  law  from  the  careful 
readine  of  them  than  he  would  acquire 
from  cbuble  the  time  ffiven  to  the  elabo- 
rate treatises  which  Teamed  professors 
recommend  the  student  to  peruse,  with 
entire  fbrgetfulness  that  time  and  brains 
are  limited,  and  that  to  do  what  they 
advise  would  be  the  woric  of  a  life.  No 
law  library  should  be  without  this  most 
useful  book." — Law  Timet  on  2nd  edit. 


Sir  T.  Erskine  May's  Parliamentary  Practice. 

EiaHTH  Edition.    In  One  very  thick  volume,  Svo.    2/.  2#.  cloth. 

A  TEEATISE  on  the  LAW,  PEIVILEGES,  PE0CEEDINQ8 

and  USAGE  OF  PARLIAMENT.  By  Sir  Thomas  Ebskiwb  Mat,  D.C.L., 
E.G.B.,  Clerk,  of  the  House  of  Commons  and  Bencher  of  the  Middle  Temple. 
Eighth  Edition,  Bevised  and  Enlarged.  1879 

CoirrENTs:  Book  I.  Constitution,  Powers  and  Privileges  of  Parliament  Book  n. 
Practice  and  Proceedings  in  Parliament.  Book  IIL  The  Manner  of  Passing 
Private  Bills,  with  the  Standing  Orders  in  both  Houses,  and  the  most  recent 
Precedents. 


**  A  work,  which  has  risen  from  the 
position  of  a  text-book  into  that  of  an 
authority,  would  seem  to  a  considerable 
extent  to  have  passed  out  of  the  range  of 
criticism.  It  is  quite  unnecessary  to 
point  out  the  excellent  arrai]|fement,  ac- 
curacy and  coznpleteness  which  long  ago 
rendered  Sir  T.  E.  May's  treatise  the 
standard  work  on  the  law  of  Parliament. 
Not  only  are  points  of  Parliamentary 
law  discussed  or  decided  since  the  puUi- 
cation  of  the  last  edition  duly  noticed  in 
their  places,  but  the  matter  thus  added 
is  well  diffested,  tersely  presented  and 
carefully  mterwoven  with  the  text." — 
JSoiieitort'  Journal, 


**  Fifty  pages  of  new  matter  have  been 
added  by  oirThomas  May  in  his  seventh 
edition,  thus  comprising  every  alteration 
in  the  law  and  practice  of  Parliament, 
and  all  material  precedents  relating  to 
public  and  private  business  since  the 
publication  of  the  sixth  edition.  We 
need  make  no  comment  upon  the  value 
of  the  work.  It  is  an  accepted  authority 
and  is  undeniably  the  law  of  Parliament. 
It  has  been  brought  up  to  the  latest  date, 
and  should  be  in  the  nands  of  evezy  one 
engaged  in  Parliamentary  life,  whether 
asalawyer  or  asasenator."— Z«iP  Times. 


MESSBS.  BUTTEBWOBTH,  7,  FLEET  STBEET,  E.C. 


Fisher's  Law  of  Mortgage— 3rd  Edition. 

2  Tols.  rojal  8to.  60«.  doth,  72s.  calf. 

THE  LAW  OP  MOETGAGE  AND  OTHER  SECUIUTIES 

UPON  PROPERTT.    By  Williax  Rzohabd  Fzshsb,  of  Lincoln's  Inn,  Esq., 
Barrister-at-Law.  1876 


«  This  work  has  built  up  for  itself,  in 
the  experienced  opinion  of  the  profession, 
a  very  high  reputation  for  carefulness, 
accuracy  and  lucidity.  This  reputation 
is  fully  maintained  in  the  present  edition. 
The  law  of  securities  upon  property  is 
confessedly  intricate,  and  probably,  as 
the  author  justly  observes,  embraces  a 
g^reater  variety  of  learning  than  any  other 
smgle  branch  of  the  Thiglish  law.  At  the 
same  time  an  accurate  ciowled^e  of  it  is 
essential  to  every  practising  hamster,  and 


of  daily  requirement  among  solicitors. 
To  all  such  we  can  confidently  recommend 
Mr.  Fisher's  work,  which  will,  moreover, 
prove  most  useful  reading  for  the  student, 
Doth  as  a  storehouse  of  mf  ormation  and 
an  intellectual  exercise."  Law  Magatine, 
**His  work  has  long  been  known  as  the 
standard  work  on  the  law  of  mortgages, 
and  he  has  now  published  his  tnira 
edition.  The  object  and  scope  of  his 
work  is  probably  familiar  to  most  of  our 
readers." — Law  Journal, 


Boyle's  Precis  of  an  Action  at  Common  Law. 

Just  published,  in  Svo.,  5«.  cloth. 
PRECIS  of  an  ACTION  at  COMMON  LAW,  showing  at  a 

Glance  the  Procedure  under  the  Judicature  Acts  and  Rules  in  an  Action  in  the 
Queen's  Bench,  Common  Pleas  and  Exchequer  Divisions  of  the  High  Court  of 
Justice.    Bt  Hsbbebt  E.  Botle,  Solicitor.  1881 

**  In  this  little  manual,  Mr.  Boyle  has      tainly  need  a  guide  of  this  description, 

and  Mr.  Boyle  has  well  suppliea  that 
need.  Indeed,  we  do  not  remember 
having  ever  before  seen  the  English 
procedure  so  well  explained  within  so 
brief  a  compass." — Irish  Law  Times. 

*'A  student  who  is  ignorant  of  pro- 
cedure, and  desires  to  prepare  for  his 
Final  Examination,  will  do  well  to  pro- 
cure Mr.  Boole's  work,  and  to  use  it,  not 
in  substitution  for,  but  as  auxiliary  to, 
the  study  of  the  Rules  of  the  Supreme 
Court." — Law  Examination  Journal, 


succeeded  in  exhibiting  a  succinct  and 
ludd  outline  of  all  the  ordinary  pro- 
ceedings in  actions  governed  by  the 
practice,  imder  the  Fjiglish  Judicature 
Acts  and  Orders,  of  what  used  to  be 
called  the  common  law  courts.  Taking 
the  various  steps  of  that  procedure  in 
their  natural  order,  he  summarises  the 
orders  of  court  relating  to  each,  arrang- 
ing them  under  distinct  heading  and 
referring  to  authorities  upon  their  con- 
struction and  application. .  Students  pre- 
paring for  the  Final  Examination  cer- 


Seaborne's  Law  of  Vendors  &  Purchasers.— 2nd  Ed. 

In  1  vol.  post  8vo.  10«.  6<f.  cloth. 

A   CONCISE   MANUAL   OP   THE   LAW   OP   VEND0E8 

AND  PURCHASERS  OF  REAL  PROPERTT.    Second  Edition.    By  HfimT 
Sbabobnb,  Solicitor.  1879 

This  work  is  designed  to  furnish  Praetitioners  with  an  easy  means  of  reference  to 
the  Statutory  £naetments  and  Judicial  Decisions  regulating  tne  transfer  of 
Real  Property f  and  also  to  hring  these  authorities  in  a  compendious  shape  under 
the  attention  of  Students, 


♦•♦ 


'*The  value  of  Mr.  Seaborne's  work 
oonrists  in  its  being  the  most  concise 
summary  yet  publiuied  of  one  of  the 
most  important  branches  of  the  law. 
The  student  will  find  this  book  a  useful 
introduction  to  a  dry  and  difScult  sub- 
ject."— Law  Examination  Journal. 

'*  The  book  before  us  contains  a  good 
deal,  especially  of  practical  informaBon, 
as  to  the  course  of  conveyancing  matten 


in  solicitors'  offices  which  may  be  useful 
to  students." — Solicitors^  Journal. 

"  We  will  do  lir.  Seaborne  the  Justice 
to  say  that  we  believe  his  work  will  be 
of  some  use  to  articled  clerks  and  others 
in  solicitors'  offices,  who  have  not  the 
opportunity  or  inclination  to  refer  to  the 
standard  works  from  which  his  is 
piled." — Law  Journal, 


s 


TAW  WORKS  PUBLISHED  BY 


Plumptre  on  Contracts. 

Post  8vo.,  8«.  cloth. 

A  SUMMAET  of  the  PEINCIPLES  of  the  LAW  of  SIMPLE 
CONTRACTS.  By  Clatjde  C.  M.  Plxjmptee,  of  the  Middle  Temple, 
Esq.,  Barrister-at-Law.     (Middle  Temple  Common  Law  Scholar,  Hilary 


Term,  1877.) 

<*  In  our  last  yolumo  we  had  occaaiozi 
to  mention  with  approbation  two  works 
by  Mr.  Arthur  Underhill,  *  A  Summary 
of  the  Law  of  Torts,'  and  *  A  Concise 
Manual  of  the  Law  relating  to  Trusts 
and  Trustees ;'  the  first  of  these  had 
reached  a  second  edition,  and  in  its  pre- 
paration the  author  of  the  present  work 
was  associated  with  Mr.  Underhill.  In 
the  preparation  of  this  book  Mr.  Plumptre 
has  adopted  the  lines  laid  down  by  Mr. 
Underhill;  by  means  of  short  rules  and 
sub- rules  ho  presents  a  summary  of  the 
leading  principles  relating  to  the  law  of 
simple  contracts,  with  the  decisions  of 
the  Courts  by  which  they  are  illnstrated. 
Part  I.  deals  with  the  parties  to  a  simple 
contract,  and  treats  of  those  persons  ex- 
empted from  the  performance  of  their 
contracts  by  reason  of  incapacity,  such 
as  infants,  married  women,  lunatics, 
drunkards,  convicts  and  bankrupts. 
Chapter  4  is  devoted  to  contracts  by  cor- 
porations and  by  agents,  and  the  f  ollow- 
mg  chapter  to  parsers  and  partnerships 
general^. 

**  In  Part  H.  we  have  the  constituent 
parts  of  a  simple  contract,  the  consent  of 
the  parties,  the  consideration,  the  pro- 
mise, contracts  illegal  at  common  law 
and  by  statute,  and  fraudulent  con- 
tracts. 
^  "Part  III.  gives  rules  for  making  a 
simple  contract,  and  treats  of  contracts 
within  the  4th  and  17th  sections  of  the 
Statute  of  Frauds ;  Statutes  of  Limita- 
tion ;  the  discharge  of  the  obligation  im- 
posed by  the  contract  by  penormance ; 
by  mutual  agreement;   by  accord  and 
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satisfaction ;  and  by  operation  of  law ; 
oral  evidence  and  written  contracts ; 
damages ;  and  contracts  made  abroad. 

**  Tne  book  contains  upwards  of  one 
hundred  rules,  all  ably  illustrated  by 
cases,  and  a  very  full  and  well- compiled 
index  facilitates  reference.  It  is  more 
particularly  addressed  to  students,  but 
practitioners  of  both  branches  of  the  legal 
profession  will  find  it  a  useful  and  tnut- 
worthv  guide.'* — Jutticeofthe  Peace, 

**  This  book  is  compiledTupon  the  same 
principle  as  the  worn  of  Mx.  Underhill 
on  Torts  and  Trusts.  The  object  of 
the  present  work  will  appear  from 
the  opening  paragraph  of  the  Preface . — 
*It  may  cause  some  little  surprise 
when  it  is  seen  that,  notwithstanding 
the  many  able  works  on  the  Law  of 
Contracts  that  have  been  publi^ed,  I 
have  ventured  to  add  another  volume  to 
that  already  formidable  array  of  legal 
literature.  The  reason  why  I  have  done 
so  is,  because  this  branch  of  the  law, 
however  diversely  treated,  still  remains 
unreduced,  whether  by  means  of  articles 
an*&  notes,  or  rules  and  sub-rules,  or 
otherwise,  into  the  form  of  a  concise 
summaiT  or  digest ;  and  in  the  present 
work  I  nave  hoped,  to  a  certain  extent, 
to  supply  the  want  thus  existinjip.' 

*'  The  promise  thus  held  out  is  amply 
realized  in  the  body  of  the  work,  which 
will  be  found  of  the  greatest  assistance 
not  only  to  the  student  who  desires  to 
become  acquainted  with  the  law  of  con- 
tracts, but  to  the  practitioner  who  wishes 
to  note  up  the  most  recent  decisions.*' — 
Law  Examination  Journal, 


Hosely's  Articled  Clerks'  Handy-Book.   By  Bedford. 

1  vol.  post  Svo.,  Sff.  6<f.  cloth. 

MOSELT'S  PBACTICAL  HANDY-BOOK  OP  ELEMENTAET 

LAW,  deugned  for  the  Use  of  Articled  Clerks,  with  a  Conrse  of  Study,  and 
Hints  on  Kcoding  for  the  Intermediate  and  Final  Examinations.  Second 
Edition.    By  Edwabd  Henslowe  Bedfobd,  Solicitor.  1878 

**  The  object  of  the  work,  however,  is  recommended  to  eveiy  one  who  contem- 
plates becoming  a  solicitor.** — Law  Ex^ 
aminatiofi  Journal, 

"  Mr.  E.  H.  Bedford,  indefatigable  in 
his  labours  on  behalf  of  the  articlra  clerk, 
has  supervised  a  new  edition  of  Mosely's 
Handy  Book  of  Elementary  Law.  It  will 
certainly  not  be  the  fault  of  either  Author 
or  Editor  if  the  years  spent  under  articles 
are  not  well  spent,  and  if  the  work  re- 
quired to  l&Y  a  sound  foundation  of  legal 
knowledge  u  not  done  with  that  *  know- 
ledge* ofwhich  they  so  emphatically  de- 
claro  the  neceadty.** — Law  Magazine, 


not  so  much  to  give  direct  information 
to  the  articled  clerk  on  matters  of  law, 
as  to  guide  him  in  the  course  of  his  study 
and  omce  work — and  for  this  purpose  the 
book  is  admirably  adapted.  It  is  divided 
into  six  chapters,  the  first  five  of  which 
are  devoted  to  the  first,  second,  third, 
fourth  and  fifth  years  respectively  of  the 
articled  clerk's  career,  uhapter  VI.  is 
devoted  to  *lhe  Final  Examination,* 
and  contains  some  very  sensible  recom- 
mendations to  students  who  propose  to 
enter  for  this  examination. 
"Ihis  book  cunnot  be  too  strongly 


Underbill's  Chancery  Procedure. 

Just  published,  in  1  vol.  post  8vo.,  lOf.  6d.  cloth. 

A  PRACnCAX  and  CONCISE  MAmJAL  of  the  PEOCEDUEE 
of  the  CHANCERY  DIVISION  of  the  HIGH  COURT  of  JUSTICE,  both  in 
Aotiona  and  Matters.  By  Abthitb  Undebhill,  LL.D.,  of  Lincoln's  Inn, 
Barrister-at-Law,  author  of  **  A  Concise  Treatise  on  the  l4iw  of  Private  Tmsts 
and  Trustees,*'  **  A  Summary  of  the  Law  of  Torts,"  &o.  1881 

'*ThiB  work,  coming  from  the  pen  of      first  division  treats  of  actions  and  con- 


tke  author  of  the  weU-known  works  on 
Torts  and  Tmsts,  will  be  found  to  be  at 
once  concise  and  readable.  We  would 
advise  its  perusal  by  all  students  and 

?oung   prskctitioners." — Justice   of  the 
*eace. 

**  Mr.  Underbill  has  produced  within 
small  compassaveryuseful  work  on  Chan- 
cery Practice." — Law  Students*  Journal. 
*  *  This  most  excellent  treatise  on  Chan- 
cery Practice  supplies  a  long  exirtixiff 
want.  Within  a  comparatively  small 
space  Mr.  Underbill,  in  his  usual  clear, 
emphatic  and  intelligent  manner,  has 
supplied  the  student  with  all  the  neces- 
sary information  respecting  the  peculiar 
practice  in  the  Chancery  iJivision.  The 
Dook  is  divided   into  three  parts — the 


tains  eleven  sub-divisions;  the  second 
division  treats  of  matters  and  contains 
four  sub- divisions  while  the  third  divi- 
sion treats  of  proceedings  common  to 
both  actions  and  matters,  and  also 
contains  four  sub -division.  The  work 
cannot  fail  to  be  of  ^reat  service  to  the 
student,  especialljr  if  he  aspires  for 
Honors,  and  he  will  find  it  a  complete 
work  to  his  purpose,  while  to  the  prac- 
titioner such  accurate  information  as  is 
conveyed  in  its  paces  can  hardly  fiul  to 
be  of  service ;  ana,  like  its  companion 
the  now  well-known  **  Underbill's 
Torts,"  and  "  Underbill's  Trustees,"  the 
volume  will  meet  with  a  ready  sale." — 
OihsonU  Final, 


•  *i-v  i*^  ^%  y^s_y*  * 


Underhill's  Law  of  Trusts  and  Trustees. 

1  vol.  post  8vQ.  8ff.  doth. 

A  CONCISE  MANUAL  of  the  LAW  relating  to  PEIVATE 

TRUSTS  AND  TRUSTEES.     By  Abthub  Undebhill,  M.A.,  of  Linoobi's 
Lm,  Esq.,  Barrister-at-Law. 

'*  From  our  perusal  of  this  text  book, 
we  may  say  that  it  is  a  very  complete 
and  very  concise  study  of  this  important 
branch  of  law The  articles  con- 
taining the  propositions  of  law  are  cor- 
rectlv  stated,  and  the  illustrations  are 
carefully  collected  and  noted." — Times. 

'*HiB  task  was  indeed  one  of  g^reat 
difficulty,  dealing,  as  he  has  done,  with  a 
subject  so  complex ;  but  he  has  achieved 
it  with  ability  and  success.  To  those 
who  are  themselves  destined  to  one- 
rience  what  a  famous  law  reformer  called 
'  the  pleasures  derived  from  the  condi- 
tion of  trustee,'  this  clearly  written 
manual  will  be  no  slight  boon." — Irish 
Law  Times, 
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'*Mr.  Underbill  has,  in  the  above- 
named  volume,  performed  a  similar  task 
in  relation  to  the  *■  Law  of  Trusts.'  In 
seventy-six  articles  he  has  summarized 
the  prmdples  of  the  '  Law  of  Trusts'  as 
distmctly  and  accurately  as  the  subject 
will  admit,  and  has  supplemented  the 
articles  with  illustrations.  He  has  chosen 
a  branch  of  the  law  which  appears  one 
of  the  most  difficult  to  deal  with  in  this 
wav." — Law  Journal, 

"The  work  is  intended  for  those  who 
cannot  study  larger  tomes,  and  Mr.  Un- 
derbill is  sanguine  that  the  student  will 
be  able  to  learn  and  remember  all  that 
he  has  written.    We  believe  this  to  be 

Suite  possible,  and  commend  the  work  to 
tie  attention  of  students." — Law  Times, 


Underbill's  Law  of  Torts  or  Wrongs.— 3rd  edit. 

1  vol.  post  8vo.,  89.  cloth. 

A  SUMMARY  OF  THE  LAW  OF  TORTS,   or  WRONGS 

INDEPENDENT  OP  CONTRACT  (Third  Edition),  including  the  Employers' 
Liability  Act,  1980.  By  A.  Undsbhizi.,  M,^.,  LL.D.,  of  Lincoln's  Inn,  Esq., 
Barrist^-at-Law ;  assisted  by  C.  C.  M.  Pluicftre,  of  th^  Middle  Temple,  Esq., 
Barrister-at-Law. 

*'  He  has  set  forth  the  elements  of  the 
law  with  clearness  and  accuracy.  The 
little  work  of  Mr.  Underbill  is  inexpen- 
sive, and  may  be  generally  relied  on."— 
Law  Times, 

'*  This  work  appears  fairly  to  deserve 
the  success  whicn  it  has  attained.  The 
plan  of  it  is  to  arrange  the  law  under  a 
series  of  **  rules"  in  larse  type,  and  to 
print  beneath  each  '*nue"  such  cases 
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and  comments  as  are  necessary  in  ex- 
planation. In  the  present  edition,  the 
first  chapter— which  treats  of  wronffs 
pureljr  ex  delicto — has  been  completely 
re-written,  and  new  chapters  upon  in- 

t' unctions,  negligence  and  fraud  have 
teen  added,  and  the  whole  has  been  care- 
fully corrected  and  revised.  We  can 
confidently  recommend  the  book  to  stu- 
dents."— Law  Jourfial. 


B 


Coote's  Probate  Practice —8th  Edition. 

1  vol.    8to.    26s.  oloUi;  S0#.  oalf. 

THE  COMMON  FOEM*  PEACTICE  OF  THE  HIGH  OOTJET 

OF  JUSTICE  IN  GRANTING  PROBATES  AND  ADMINISTRATIONS. 
By  Henbt  Ghables  Coots,  F.S.A.,  late  Proctor  in  Dooton'  Commons,  Author 
of  *< The  Practice  of  the  Eodedastical  Courts,*'  &c.  &o.  1878 

useful  foims;  and  the  author  has  not 
only  attempted,  but  has  in  the  main  buc- 
oeeoed,  in  adopting  the  forms  and  direc- 
tions under  the  old  probate  practice,  as 
embodied  in  previous  editions  of  the 
work,  to  the  new  jproceduro  under  the 
Judicaturo  Acts.  Solidtori  know  that 
the  difficultieg  in  the  way  of  sati^ying 
the  different  clerks  at  Somerset  House 
aro  frequentiy  sreat,  and  there  is  nothing 
so  likely  to  tcoid  to  simplicity  of  practice 
as  Mr.  Coote's  book.*' — Law  Times. 


"  The  above  is  another  name  for  what 
is  commonly  known  to  the  profession  as 
Coote's  Probate  Practice,  a  work  about 
as  indispensable  in  a  solicitor's  office  as 
any  book  of  practice  that  is  known  to 
us.  The  seventh  edition  is  chiefly  dis- 
tinguishable from  the  sixth  edition  in 
this,  that  certain  important  modifications 
and  alterations  axe  effected  which  have 
been  rendered  necessary  by  the  Judi- 
caturo Acts.  Judicial  decisions  subsequent 
to  the  last  edition  have  been  carefully 
noted  up.    We  notice  several  new  and 


Tristram's  Contentious  Probate  Practice. 

Just  published,  demy  8vo.  2 It.  cloth. 

THE  CONTENTIOUS  PRACTICE  OF  THE  HIGH  COURT 

OF  JUSTICE,  in  respect  of  Gkantd  of  Probates  and  Administrations,  with  the 
Practice  as  to  Motions  and  Summonses  In  Non-contentious  Bosiness.  By  Thoicib 
Htttchinbon  Tbistsax,  Q.C,  B.C.L.,  Advocate  of  Doctors'  Commons,  of  the 
Inner  Temple,  Chancellor  of  the  Diocese  of  London.  1881 


1    •*  ^x»»y'x">**",'**%*\»^^ 


Ghadwick's  Probate  Court  Manual,  corrected  to  1876. 

Koyal  8vo.  12«.  doth. 

EXAMPLES   OF   ADMINISTRATION   BONDS   FOR  THE 

COURT  OF  PROBATE ;  exhibiting  the  Principle  of  various  Grants  of  Admi- 
nistration and  the  correct  Mode  of  preparing  the  Bonds  in  respect  thereof ;  also 
Directions  for  preparing  the  Oaths,  arranged  f orpractical  utility.  With  Extracts 
from  the  Statutes ;  also  various  Forms  of  Afi&mation  prescribed  by  Acts  of 
Parliament,  and  a  Prefatory  as  well  as  a  Supplemental  Notice,  brin^ig  the 
work  down  to  1876.    By  Saxusl  Chadwiok,  of  Her  Majesty's  Court  of  Probate. 


^  ^V^  ^  ^  xv^v.^v.* 


. 


Denison  and  Scott's  House  of  Lords  Practice. 

8vo.  IBs.  doth. 

APPEALS  TO  THE   HOUSE  OF  LORDS:    Procedure  and 

Practice  rolativo  to  English,  Scotch  and  Irish  Appeals;  with  the  A]^pellate 
Jurisdiction  Act,  1876;  the  Standing  Orders  of  the  House;  Directions  to 
Agents ;  Forms,  and  Tables  of  Costs.  Edited,  with  Notes,  References,  and  a 
full  Index,  forming  a  complete  Book  of  Practice  tmder  the  new  AppeUate 
System,  by  Chables  Mabsh  Dbjusov  and  Chaslbs  Hbndbbson  Soott,  of  the 
Middle  Temple,  Esqs.,  Barristers-at-Law.  1879 

and  ably  compiled,  and  the  practitioner 
will  find  no  diffioalty  in  following  the 
various  steps  indicated. 

**  The  whole  book  is  well  and  carefully 
prepared,  and  is  unusually  readable  in 
Its  style.  "--/iM^Mf  oft^s  haee. 


"The  moat  important  portion  of  the 
work,  viz. ,  that  concerning  the  Procedure 
and  Practice  on  Appeal  to  the  House  of 
Lords,  contains  information  of  the  most 
important  kind  to  those  gentlemen  who 
have  business  of  this  nature ;  it  is  well 
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Gierke  &  Brett's  Conveyancing  and  Law  of 
Property  Act,  1881,  &c.— 2nd  Edition. 

Just  published,  in  1  Vol.,  post  8vo.,  7«.  Qd,  doth. 

THE  CONVEYANCING  AND  LAW  OF  PKOPEETY  ACT, 

1881,  together  with  the  Vendor  and  Purchaser  Art,  1874,  and  the  Solicitors* 
Remuneration  Act,  1881.  With  Notes  and  an  Introduction.  Bj  Attbbet  St. 
John  Clebke,  B.A.,  late  Scholar  and  Student  of  Trhiity  College,  Dublin, 
and  Thoxas  Bbett,  LL.B.  London  University,  B.A  ,  late  Scholar  and  Student 
of  Trinity-  College,  Dublin,  Exhibitioner  in  Real  Property  and  Equity,  and 
Holder  of  the  First  Certificate  of  Honour,  Michaelmas,  1869;  both  of  the  Middle 
Temple,  Esquires,  Barristers-at-Law.    Second  edition.  1882 

*<The  chief  objects  of  this  work,  the  not,  of  retrospective  operation  ;  and  the 

authors  state  in  their  preface,  are — (1)  work  concluoes  with  a  consideration  of 

To  point  out  the  yarious  changes  which  the  Vendor  and  Purchaser  Act,   1874- 

have  been  introduced  by  the  new  Act  (which  is,  of  course,  closely  connected 

into  the  law  and  practice  of  convey-  with  the  new  Act),  and  the  SoUcitors' 

andng;   (2)  to  criticize  the  provisions  Bemuneration  Act,  1881.    The  work  is 

of   the   Act,   pointing   out   difficulties  written,  no  doubt,  mainly  for  the  proc- 

likely  to  arise,  and  suggesting  means  to  titioner,  but  the  student  who  is  reading 

evade  those  difficulties ;  (3)  to  render  the  for  examination  next  year  will  require 

work  as  convenient  as  i)06sible  for  the  an  accurate  knowledge  of  this  Act,  and 

purpose  of  reference,  by  furnishing  the  it  is  very  doubtful  whether  he  will  be 

reaaer  with  a  comprehensive  index  and  able  to  meet  with  a  better  treatise  on 

a  complete  table  of  cases.     These  objects  it  than  that  contained  in  the  pages  being 

appear  to  have  been  attained.    The  in-  considered." — Gibson's  Final. 
troductory  chapter  deals  vnth  the  effect  **  It  is  not  possible  to  exaggerate  the 

of  the  Act  in  a  masterly  manner,  and  utility  of  the  work  brought  out  by  Messrs. 

shows  that  the  authors  are  intimately  Clerke  and  Brett.    No  student  or  practi- 

acquainted  vnth  the  subject  in  hand.  tioner  who  desires  to  be  acquainted  with 

Each  section  of  this  important  Act  is  the  latest  phase  of  real  property  legis- 

then  dealt  with  fully,  and  its  effect  on  lation   ought  to  be  without  it.     llie 

the  existing  law  explained,  ^eat  pains  authors  are  to  be  congratulated  upon  the 

being   taken   to  caU  attention  to   the  speed  with  which  they  brought  out  the 

clauseB  which  are,  and  those  which  are  volume." — Law  Examination  Journal, 


Baxter's  Judicature  Acts.— 5th  Edition. 

Preparing  for  publication  in  1  yol.  orovm  8vo. 

BAXTER'S  JUDICATURE  ACTS  AND  RULES,  containing  all 

the  Statutes,  Rules,  Forms,  and  Decisions  to  the  Present  Time.  By  Wynne 
E.  Baxteb,  Solicitor,  Coroner  for  Sussex,  and  late  Under  Sheriff  of  London  and 
Middlesex.  ^^ 

Drewry's  Forms  of  Claims  &  Defences  in  Chancery. 

Post  8yo.  9«.  doth. 

FORMS  OP  CLAIMS  AND  DEFENCES  IN  THE  COURTS 

OP  THE  CHANCERY  DIVISION  of  the  HIGH  COURT  OF  JUSTICE. 
With  Notes  containing  an  Outline  of  the  Law  relating  to  each  of  the  subjects 
treated,  and  an  Appendix  of  Forms  of  Endorsement  on  the  Writ  of  Summons. 
By  C.  Stbwabt  Dbewbt,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law,  Author 
of  a  Treatise  on  InjunotionB  and  of  Reports  of  Cases  in  Equity,  temp.  Eindersley, 
V.-C,  and  oUier  w^rks.  1876 

Trower's  Prevalence  of  Equity. 

8yo.  bt.  doth. 

A  MANUAL  OP  THE  PREVALENCE  OP  EQUITY  under 

Section  26  of  the  Judicature  Act,  1873,  amended  by  the  Judicature  Act,  1875. 
By  Chables  Fbangib  T&oweb,  Esq. ,  M.  A. ,  of  the  Inner  Temple,  Banister-at-Law, 
late  Fellow  of  Exeter  ColWe,  and  Vineiian  Law  Scholar,  Oxford ;  Author  of 
f*  The  Law  jctf  Debtor  and  ^editor,"  **The  Law  of  the  Building  of  Ohuzches 
and  Diyisions  of  Fkuiflhes/'  &o.  1876 
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LAW  WORKS  PUBLISHED  BY 


Ortolan's  Boman  Law,  translated  by  Pricliard  i  Nasmith. 

8to.  28«.  dodi. 

THE  HISTOEY  OF  EOMAN  LAW,  from  tke  Text  of  Ortolan's 

Histdre  de  U  Lcgidatioii  Banmhie  et  GindnOintum  dn  Droit  (Editum  of  1870). 
Trnimlated,  with  the  Author's  permiiion,  and  SupplenMoted  bj  a  Qironome- 
trical  Chart  of  B<niian  History.  By  JsjruuoB  T.  Pbxohabi^  Esq.,  F.S.S.,  and 
Dayid  NiSBOTH,  LL.B.,  Barristera-at-Law.  1871 


«^  V  ^^  ^^   ^^  ^^ 


Fulton's  Manual  of  Constitutional  History. 

Post  8to.  7«.  6d.  dotlu 

A  MANUAL  OF   CONSTITUTIONAL   HISTOBY,  founded 

upon  the  Woria  of  HaTlam,  Greasy,  Hay  and  Broom,  oomprising  all  the 
fandamental  Principles  and  the  leading  cases  in  Coaatitntional  Law.  By 
FoBBESi'FuLTOzr,  LL.B.,  B.A.,  Uniyenity  of  London,  and  of  the  Middle 
Temple,  Esq.,  Barrister-at-Law.  1875 


Folkard  on  Slander  and  Libel— 4th  Edition. 

One  thick  yolmne,  royal  8to.  45«.  dotlu 

THE  LAW  OF  SLANDER  AND  LIBEL  (founded  on  Starkie's 

Treatise),  including  the  Pleading  and  Evidence,  Civil  and  Criminal,  adapted  to 
the  present  Procedure:  also  Halicions  Prosecutions  and  Contempt  of  Court. 
By  Hexbt  C.  Folkabd,  Esq.,  Barrister-at-Law.    Fourth  Edition.  1876 


^/«*  %^^^%^ 


Powell  on  EvidencG.-4tli  Edit.   By  Cutler  &  Griffin. 

Post  8vo.  18«.  doth,  22#.  calf. 

POWELL'S  PRINCIPLES  AND  PRACTICE  OF  THE  LAW 

OF  EVIDENCE.    Fourth  Edition.    By  J.  Cutlsb,  B.A.,  Professor  of  English 

Law  and  Jurisprudence,  and  Professor  of  Indian  Jurisprudence  at  King*s  College, 

London,  and  E.  F.  Gbiffin,  B.A.,  Barristers-at-Law.  1876 

*0*  This  editum  contains  the  alterations  necessary  to  adapt  it  to  the  practice  under  the 
Judicature  Acts^  as  well  as  other  material  additions.  The  Bankers*  Books  Evi" 
denee  Act,  1876,  is  given  as  an  Addendum  to  the  Appendix  of  Statutes, 


''The  plan  adopted  is,  we  think,  an 
admirable  one  for  a  concise,  handy  book 
on  the  subject.  The  Indian  code  of 
evidence  given  at  the  end  of  the  book 
deserves  to  be  read  by  every  student, 
whether  going  to  India  or  not.  The 
present  form  of  Powell  on  Evidence  is  a 
naady,  well -printed  and  carefully  pre- 
pare edition  of  a  book  of  deservea  re- 
putation and  authority." — Law  Journal. 

*'  The  plan  of  the  book  is  to  give 
pretty  frequently,  and,  as  far  as  we  can 
discover,  m  abnost  every  chapter,  a 
'  rule '  of  general  applicatioivfuid  then 
to  group  the  cases  round  it.  These  rules 
or  axioms  are  printed  in  a  distinctive 
type.  The  work  has  been  pmned  and 
remodelled  by  the  light  of  the  Judicature 


Acts.  The  authors  give  in  an  appendix 
the  Indian  Evidence  Acts,  with  some 
Indian  dedsions  thereu^n,  and  occa- 
sionally notice  these  acts  in  uie  text.  On 
the  whole  we  think  this  is  a  good  edition 
of  a  good  book.  It  brings  down  the 
cases  to  the  latest  dato,  and  is  con- 
structed upon  a  model  which  we  should 
like  to  see  more  generally  adopted." 
— Solicitors*  Joumeil, 

**  There  is  hardly  any  branch  of  the 
law  of  greater  inteifest  and  importance, 
not  only  to  the  profession,  but  to  the 
public  at  large,  than  the  law  of  evidence. 
We  are,  therazore,  all  the  more  inclined 
to  welcome  the  appearance  of  the  Fourth 
Edition  of  this  valuable  woik." — Zetw 
JSxaminatioH  Journal, 
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Scrivefi  on  Copyholds— 6th  Edition,  by  Brown. 

Just  published,  in  1  vol.  toy.  8vo.  ZOt.  cloth. 

A  TEEATI8E  on  the  LAW  of  COPYHOLDS  and  of  the  OTHEE 

TENURES  (Cngtomary  and  Freehoia)  of  LANDS  within  MANORS,  with  the 
LAW  of  MANORS  and  MANORIAL  CUSTOMS  generally,  and  the  RULES 
of  EVIDENCE  applicable  thereto,  indudinfr  the  LAW  of  COMMONS  or 
WASTE  LANDS,  and  also  the  JURISDICTION  of  the  Tarious  MANORIAL 
COURTS.  By  Johw  Scbiven.  The  Sixth  Edition,  thoroughly  revised,  re- 
arrange and  brought  down  to  the  present  time,  by  Abchibald  Bbown,  Esq., 
of  the  Middle  Temple,  Barrister-at-Iiaw,  B.C.L.,  &c.,  Editor  of  **  Bainbridge 
on  the  Law  of  Mines.'* 
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Bainbridge's  Law  of  Mines  and  Minerals.— 4th  Edit. 

1  vol.  roy.  8vo.  46#.  doth. 

A  TEEATISE  on  the  LAW  OF  MINES  AND  MINERALS. 

By  WiLLiAX  Bainbbidoe,  Es^.,  F.G.S.,  of  the  Inner  Temple,  Barrister-at-Law. 
Fourth  Edition.  By  Abchibaij>  Bbown,  M.A.,  Edin.  and  Oxon,  of  the  Middle 
Temple,  Barrister-at-Law.  This  work  has  been  wholly  re-oast,  and  in  the 
greater  part  re-written.  It  contains,  also,  several  chapters  of  entirely  nnw 
matter,  which  have  obtained  at  the  present  day  great  mining  importance.     1878 

*'  Much  of  the  old  work  has  been  re-  Index  facilitates  the  reference  to  the  oon- 

written,  and  there  is  much  in  this  edition  tents  of  the  volume, 

that  is  entirelv  new.    The  whole  of  the  **  The  cases  cited  ore  brought  down  to  a 

law  relating  to  mines  and  minerals  is  very  recent  date.  The  work  undertaken 

treated  in  an  exhaustive  manner.    As  by  Mr.  Brown  was  an  arduous  one,  and 

coming  moro   particularly  within  our  he  has  satisfactorily  performed  it." — 

own  peculiar  province,  we  may  notice  Justice  of  Peace  on  4th  edit. 

Chapter  XII . ,  which  deals  with  criminal  '  *  This  work  must  bo  already  familiar  to 

offences  relating  to  mines;  Chapter  XIII.,  all  readers  whose  practice  brmgs  them  in 

as  to  the  statutory  regulation  and  inspec-  any  manner  in  connection  with  mines  or 

tion  of  mines;  and  Chapter  XY.,  which  mining,  and  they  well  know  its  value, 

contains  the  law  relating  to  the  rating  We  can  only  say  of  this  new  edition  that 

of  mines  and  Quarries,  comprisiug  the  it  is  in  all  respects  worthy  of  its  pre- 

liability  of  coal  and  other  mines  and  decessors." — Law  Times  on  3rd  edit. 

quarries  to  the  poor  and  other  rates —  **It  would  be  entirely  superfluous  to 

The  t^iancy — ^Improvements  to  be  in-  attempt  a  general  roview  of  a  work  which 

eluded — ^Allowances  and  deductions  to  has  for  so  long  a  period  occupied  the 

be  made — ^Bat^ible  value,  and  all  other  position  of  the  standard  work  on  thirf 

matters  necessary  to  make  this  portion  unportont  subject.    Those  only  who,  by 

of  the  work  most  valuable  to  those  con-  the  nature  of  their  practice,  have  learned 

cemed  in  the  rating  of  such  property.  to  lean  upon  Mr.  Bainbridge  as  on  a 

**The  appendix  contains  a  valuable  solid  staflt,  can  appreciate  the  deep  ro- 

collection  of  conveyancing  forms — Local  search,  the  admirable  method,  and  the 

Customs — A  Glossary  of  English  Mining  graceful  style  of  this  model  treatise.*' — 

Terms,  and  a  full  and  wdl  arranged  JLaw  Journal  on  3rd  edit. 


Paley's  Summary  Convictions.— 6th  Edition. 

In  1  vol.  8vo.  24 ».  cloth. 

THE  LAW  and  PEACTICE  of  6UMMAEY  CONVICTIONS 

under  the  8UMMABY  JURISDICTION  ACTS,  1848  and  1879,  including 
proceedings  preliminary  and  subsequent  to  Convictions,  and  the  responsibility  of 
Convicting  Magistrates  and  their  Officers:  with  Forms.  Sixth  Edition.  By 
Waltsb  H.  Macnamaba,  Esq.,  of  the  Inner  Temple,  Barrister-at-Law.       1879 
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Davis  on  Registration.— 2nd  Ed.,  with  Supplement. 

1  vol.  poet  8vo.  15ff.  cloth. 

THE  LAW  OF  EEGISTBATION,  PAELIAMENTAEY  AND 

MUNICIPAL,  with  all  the  Statutes  and  Cases.  With  a  Supplement  including 
the  Cases  decided  on  Appeal  on  the  Parliamentary  and  Municipal  Begistration 
Act,  1878.    By  Jaxes  Edwabd  Davis,  Esq.,  Barrister-at-Law.  1880 

%*  The  Supplement  may  be  had  separateft/y  price  2ff.  Cd.  seu:ed. 
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Oke's  Magisterial  Synopsis.— 13th  Edition. 

Just  published,  in  2  thick  vols.  8vo.  63«.  cloth,  7 If.  half  calf,  73#.  calf. 

A  PEACTICAL  GUIDE  for  MAGISTEATES,  their  CLEEKS, 
SOUGirORS  and  CONSTABLES ;  coxnpxigmg  Summary  Gkmvictions  and 
Indictable  Offences,  with  their  Penalties,  Punishments,  Procedure,  &c.,  alpha^ 
heticoMy  and  tubularly  arranged.  Thirteenth  Edition.  By  Thoxas  W.  Sauitdsbs, 
Esq.,  Ute  Bocorder  of  Bath,  and  now  one  of  the  Metropolitan  Police  Hagis- 
trates.  1881 

'*  The  best  (aiticism  of  a  law  book  is  The  work  is  then  for  the  most  part 
that  it  is  useful,  and  that  the  profession  arranged  alphabetically  and  tabularly. 
has  made  use  of  twelve  editions  of  a  Merely  as  a  means  of  miding  the  nature 
work  and  requires  a  thirteenth  is  very  of  offences  and  of  discoTering  under  what 
high  commendation  of  a  venture  in  legal  statute  they  are  punishable,  the  work  is 
literature.  Mr.  Oke*8  work  is  too  well  an  invaluable  one.  But  Uie  Synopsis 
known  to  require  descri|)tion ;  too  much  contains  a  good  deal  more  mformation. 
valued  to  require  criticism.  Indeed,  a  In  the  same  table  the  reader  can  at  once 
Synopsis  like  this  cannot  properl^r  be  re-  see  within  what  time  the  informaytion 
viewed.  Its  value  can  be  ascertained  by  must  be  laid,  the  number  of  justices  to 
those  who  have  had  frec^uent  recourse  to  convict,  the  penalty,  &c..  and  modes  of 
it  in  the  course  of  practice.  The  plan  of  enforcing  obedience,  llie  amount  of 
the  book  is  f  amilii^  to  most  readers.  It  independent  research  which  is  Uius  saved 
is,  like  the  subject-matter  of  the  juris-  to  practitioners  and  justices  is  immense, 
diction  of  magistrates,  divided  into  two  ana  the  value  of  the  work  is  in  the  direct 
parts— one  detuingwith  summary  convic-  ratio  to  the  amount  of  labour  thus  ren- 
tions,  the  other  with  indictable  offences.      dered  unnecessary." — Times. 

Oke's  Magisterial  Formulist.— 6tli  Edition. 

8vo.  38«.  cloth ;  42«.  half  calf ;  iZt.  calf. 

BEING  a  complete  COLLECTION  of  POEMS  AND   PEE- 

CEDENTS  for  practical  use  in  all  Cases  out  of  Quarter  Sessions,  and  in 
Parochial  matters,  by  Magistrates,  their  Clerks,  Solicitors  and  Ccmstables. 
Sixth  Edition.  By  Thoxas  W.  Saundebs,  Esq.,  late  Beoorder  of  Bath,  and  now 
one  of  the  Metropolitan  Police  Magistrates.  1881 

Oke's  Fishery  Laws.— 2nd  Edition,  by  Bund. 

Post  8vo.  6s.  cloth. 

•  A  HANDY  BOOK  of  the  FISHERY  LAWS :  containing  the 

Law  as  to  Fisheries,  Private  and  Public,  in  the  Inland  Waters  of  England 
and  Wales,  and  the  Freshwater  Fisheries  Preservation  Act,  1878,  with  the 
Acts,  Decisions,  Notes,  and  Forms.  Second  Edition.  By  J.  W.  Willis  Bund, 
M.A.,  LL.B.,  of  Lincoln's  Inn,  Barrister-at-Law.  1878 


^^^^^^rv^%.^  xy<^  \^\.' « 


Oke's  Game  Laws.— 3rd  Edition,  by  Bund. 

Post  8vo.  16».  cloth. 

A  HANDY  BOOK   of   the   GAME    LAWS:    containing  the 

whole  Law  as  to  Game  Licences  and  Certificates,  Gun  Licences,  Poaching 
Prevention,  Trespass,  Babbits,  Deer,  Dogs,  Birds  and  Poisoned  Grain,  Sea 
Birds,  Wild  Birds  and  Wild  Fowl,  and  the  Bating  of  Game  throughout  the 
United  Kingdom,  with  the  Acts,  Decisions,  Notes  and  Forms.  Third  Edition, 
with  Supplement  containing  the  Wild  Birds  Protection  Act,  1880,  and  the 
Ground  Game  Act,  1880.  By  J.  W.  Willis  Bund,  M.A.,  LL.B.,  Barrister- 
at-Law.  1881 

•^*  The  Supplenumt  may  he  had  separately,  2s.  6d.  sewed. 
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Oke's  Licensing  Laws.— 2nd  Edition. 

Poet  8vo.  lOs.  cloth. 

THE  LAWS  as  to  LICENSING  INNS,  &c. :    contmning  the 

Licensing  Acts,  1872  and  1874,  and  the  other  Acts  in  force  as  to  Alehouses, 
Becr-houscs,  Wine  and  Refreshment-houses,  Shops,  &c.,  where  Intoxicating 
Liquors  are  sold,  and  Billiard  and  Occasional  Licences,  with  Explanatory  Notes, 
the  authorized  Forms  of  Licences,  Tables  of  Offences,  &o.  Second  JBdition. 
By  W.  C.  Glen,  Esq.,  Barrister-at-Law.  1874 
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Bund's  Law  of  Salmon  Fisheries,  correoted  to  1876. 

Post  8vo.  16«.  cloth. 

THE  LAW  RELATING  TO  THE   SALMON  FISHERIES 

OF  ENGLAND  AND  WALES,  as  amended  by  the  Salmon  Fishery  Act,  1873, 
incorporating  the  Bye-laws,  Statutes  and  Coses  to  November,  1876.  By  J.  W. 
Willis  Bund,  M.A.,  LL.B.,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law,  Vioe^ 
Chairman  Se^nsm  Finery  Boisml. 

The  Supplement,  embodying  the  Legislation,  Bye-laws  and  Cases  to  November, 

1876,  may  be  had  separately.    Price  It.  sewed. 


Davis's  County  Courts  Practice  &  Evidence.— 5th  Ed. 

8vo.  38«.  cloth,  43#.  calf. 

THE  PRACTICE  AND  EVIDENCE  IN  ACTIONS  IN  THE 
COUNTY  COURTS.  By  Jakes  Edwabd  Davis,  of  the  Middle  Temple,  Esq., 
Barrister-at-Law.    Fifth  Edition.  1874 
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Davis's  County  Court  Rules  and  Acts  of  1875  &  1876. 

8vo.  I6s.  doth. 

THE  COUNTY  COURT  RULES,  1875  and  1876,  with  Forms 

and  Scales  of  Costs  and  Fees ;  together  witii  the  County  Courts  Act,  1875,  the 
Agricultural  Holdings  Act,  1875,  and  the  Provisions  of  the  ftiendlv  Sodeties 
Act,  1875,  and  of  other  recent  Statutes  affecting  the  Jurisdiction  of  the  County 
Courts.  1876 

%*  Forming  a  Supplement  to  DavWt  County  Court  Fraetiee  and  Evidence^  but 

complete  in  itself. 

m 

Davis's  Equity,  Bankruptcy,  &c.  In  County  Courts. 

8vo.  18«.  doth,  22#.  calf. 

THE  JURISDICTION  and  PRACTICE  of  the  COUNTY 
COURTS  in  EQUITY,  ADMIRALTY,  PROBATE  and  ADMINISTRATION 
CASES,  and  in  BANEHUPTCY.  By  J.  E.  Davis,  of  the  Middle  Temple, 
Esq.,  Barrister-at-Law. 

Davis's  Labour  Laws  of  1875. 

8vo.  I2t.  doth. 

THE  LABOUR  LAWS  OF  1875,  with  Introduction  and  Notes. 
By  J.  E.  Davis,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law,  and  late  Police 
ItUgistrate  for  Sheffield.  1875 
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Saunders'  Law  of  Negligence. 

One  vol.  post  8vo.  9«.  doth. 

A  TREATISE  on  the  LAW  APPLICABLE  to  NEGLIGENCE. 

By  Thoxas  W.  Saundebs,  Esq.,  Barrister-at-Law,  Recorder  of  Bath.  1871 
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Ingram's  Law  of  Compensation.— 2nd  Edit,  by  Elmes. 

Post  8vo.  12«.  cloth. 

COMPENSATION    TO    LAND    AND    HOUSE    OWNERS: 

being  a  Treatise  on  the  Law  of  the  Compensation  for  Interests  in  Lands,  &c. 
pay^le  by  Railway  and  other  Public  Companies ;  with  an  Appendix  of  Forms  and 
Statutes.  By^TKOifAS  Duxbab  IwoaAac,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law. 
Second  Edition.    By  J.  J.  Elsces,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law. 

1860 
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Robson's  Banlmipt  Law.— 4th  Edition. 

Jast  pnbliahed,  in  1  vol.  8to.,  38«.  doth. 

A  TREATISE  ON  THE  LAW  OF  BANKRUPTCY ;  oontaining 

a  fall  Exposition  of  the  Principles  and  Practice  of  the  Law,  indnding  the  Law 
as  to  Bills  of  Sale  under  the  Bills  of  Sale  Act,  1878,  tfnd  the  AppUoation  of  the 
Bankmptoj  Rules,  as  to  Proofs  by  Creditors,  under  Section  10  ox  the  Judicature 
Act,  1875 :  with  an  Appendix  comprising  the  Statutes,  Bules,  Orders  and  Forms. 
Foukh  Edition.  By  Geosqe  Youkq  Bobsost,  Esq.,  of  the  Inner  Temple,  Bar- 
rister-at-Law.  1881 


*\^\^\^y^  %^*  »\»  \.  K^W'«'v 


Shelford's  Companies.— 2nd  Edit.  ByHtcaiin  £  Latham. 

8to.  21«.  doth. 

SHELFORD'S    LAW    OF    JOINT    STOCK    COMPANIES; 

containing  a  Digest  of  the  Case  Law  on  that  Subject;  the  Companies  Acts,  1862, 
1867,  and  other  Acts  relating  to  Joint  Stock  Companies;  the  Orders  made  under 
those  Acts  to  regulate  Proceedings  in  the  Court  of  Chancery  and  County  Courts, 
and  Notes  of  aU  Cases  interpreting  the  above  Acts  and  Orders.  Second  Edition, 
much  enlarged,  and  bringing  the  Statutes  and  Cases  down  to  the  date  of  publi- 
cation. By  David  Pitcaibn,  M.A.,  Fdlow  of  Magdalen  College,  Oxford,  and 
of  Lincoln^s  Inn,  Barrister-at-Law ;  and  Fbanoib  Law  Lathaic,  B.A.,  Oxon, 
of  the  Lmer  Temple,  Barrister-at-Law,  Author  of  **  A  Treatise  on  the  Law  of 
Window  Lights.'^  1870 


Shelford's  Law  of  BAilways.— 4th  Edition  by  Glen. 

In  2  thick  vols,  royal  8vo.  63<.  doth ;  75«.  calf. 

SHELFORD'S  LAW  OF  RAILWAYS ;  containing  the  whole  of 

the  Statute  Law  for  the  Regulation  of  Railways  in  England,  Scotland  and 
Ireland :  with  copious  Notes  of  Decided  Cases  upon  the  Statutes,  Introduction 
to  the  Law  of  Rsolways,  and  Appendix  of  Official  Documents.  Fourth  Edition. 
By  WiLLiAX  CuKNiNOHAM  Glen,  Barrister-at-Law,  Author  of  the  "Law  of 
Highways,*'  "  Law  of  Public  Health  and  Local  Gk>vemment,"  &o.  1869 
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Grant's  Bankers  and  Banking  Companies.— 4th  Ed. 

In  the  Press,  in  1  vol.  8vo. 

GRANT'S  TREATISE  ON  THE  LAW  RELATING  TO 

BANKERS  AND  BANKING  COMPANIES.    Fourth  Edition.    By  C.  C. 
3i.  Plxtjcftbe,  Esq.,  of  the  Middle  Temple,  Barristcr-at-Law. 


Redman's  Law  of  Arbitrations  and  Awards. 

8vo.  124.  doth. 

A  CONCISE  TREATISE  on  the  LAW  of  ARBITRATIONS 

And  AWARDS,  with  an  Appendix  of  Precedents  and  Statutes.    By  Joseph 
HAWOBTn  REDMA27,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law.  1872 
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Redman's  References  under  the  Judicature  Acts. 

8vo.  2«.  cloth. 

THE  LAW  AND  PRACTICE  OF  REFERENCES  UNDER 
THE  JUDICATURE  ACTS,  with  an  Appendix  of  Orders  and  Forms;  heing 
a  Supplement  to  *•  The  Law  of  Arbitration  and  Awards."  By  J.  H.  Redman, 
of  the  Middle  Temple,  Esq.,  Barrister-at-Law. 
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Crump's  Marine  Insurance  and  General  Average. 

Eojal  Syo.  21«.  cloth,  26t.  calf. 

THE  PRINCIPLES  of  the  LA.W  RELA.TING  TO  MARINE 

INSURANCE  and  GENERAL  AVERAGE  in  England  and  America,  with 
occasional  r^erenoes  to  French  and  Gterman  Law.  By  Fbbdsbio  Ogtavxub  Cbiticp, 
of  the  Middle  Temple,  Esq.,  Barrister-at-Law.  1875 


Powell's  Law  of  Inland  Carriers.— 2nd  Edition. 

8yo.  14«.  cloth. 

THE  LAW  OF  INLAND  CARRIERS,  especially  as  regulated 
by  the  Railway  and  Canal  Traffic  Act,  1854.  By  Edxund  Powell,  JSsq.,  of 
I^coln  CoUegfe,  Oxon,  M.A.,  and  of  the  Western  Circuit,  Barrister-at-Law, 
Author  of  "IVinciples  and  Practice  of  the  Law  of  Evidence."  Second  Edition, 
almost  re-written.  1S61 

Higgins's  Digest  of  Patent  Gases. 

8to.  10«.  cloth,  net. 

A  DIGEST  OF  THE  REPORTED  CASES  relating  to  the  Law 

and  Practice  of  LETTERS  PATENT  FOR  INVENTIONS,  decided  from  the 
passing  of  the  Statute  of  Monopolies  to  the  present  time.  By  Clbxest  Hjqoimb, 
M.A.,  F.C.S.,  of  the  Inner  Temple,  Barrister-at-Law.  1876 
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Michael  &  Will's  Gas  and  Water  Supply.— 2nd  edit. 

8vo.,  25«.  cloth. 

THE  LAW  relating  to  GAS  and  WATER:  comprising  the 
Rights  and  Duties,  as  weU  of  Local  Authorities  as  of  Private  Coinpanies 
in  regard  thereto,  and  including  aU  Le^lation  to  the  close  of  tiie  last  Session 
of  Parliament.  Second  Edition.  By  W.  H.  Michael  and  J.  Smssss  Will,  of 
the  Middle  Temple,  Esquires,  Barristers-at-Law.  1877 
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Fawcett's  Law  of  Landlord  and  Tenant. 

8to.  14».  cloth. 

A  COMPENDIUM  of  the  LAW  of  LANDLORD  and  TENANT. 
By  WHiLLUC  Mtcohsll  Fawcett,  of  Lincoln's  Inn,  Esq.,  Barrister-vat-Law. 

1871 
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Dixon's  Law  of  Partnership. 

One  vol.  8vo.  22*.  cloth. 

A  TREATISE  ON  THE  LAW  OF  PARTNERSHIP. 

By  Joseph  Dixon,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law,  Editor  of  ** Lush's 
Common  Law  Practice."  1866 


^'\^\r  *-  *yv***^v^  ^«*^>^»^ 


Woolrych's  Law  of  Sewers.— 3rd  Edition. 

8vo.  12«.  cloth. 

A  TREATISE  OF  THE  LAW  OF  SEWERS,  including  the 

DBAIXAaE  ACTS.  BtHuxphbtW.  WooLBTCH,Serjeant-at-Law.  3id^Bdit., 
with  considerable  Additions  and  Alterations.  1864 
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Hunt  on  Frauds  and  Bills  of  Sale. 

Post  8yo.  Of.  doth. 

THE   LAW  relating  to  FEAUDTJLENT    CONVEYANCES, 

under  the  Statutes  of  ElizabiBth  and  the  Bankrupt  Acts :  with  Remarks  on  the 
Law  relating  to  Bills  of  Sale.  By  Abthub  Joseph  Httut,  of  the  Inner  Temple. 
Esq.,  Barrister-at-Law,  Author  of  '*The  Law  relating  to  Boimduies,  I^ces  and 
Foreshores."  1872 


Hunt's  Boundaries,  Fences  &  Foreshores —2nd  Edit 

Post  Byo.  12«.  dloth. 

A  TREATISE  ON  THE  LAW  relating  to  BOUNDAETES 

and  FENCES,  and  to  the  Bights  of  Property  on  the  Sea  Shore  and  in  the  Beds 
of  PuUio  Bivers  and  other  W&ters.  Second  Edition.  By  Aehceub  Josefs  Huht, 
Esq.,  of  the  Inner  Temple,  Bairister-at-Law.  1870 


Chute's  Equity  in  Eelation  to  Common  Law. 

Post  8yo.  Of.  cloth. 


EQUITY    UNDER    THE    JUDICATURE    ACT,    oe    THE 

RELATION  OF  EQUITY  TO  COMMON  LAW:  with  an  Appradix  con- 
taining the  High  Court  of  Judicature  Act,  1873,  and  the  Sohedub  of  Rules. 
By  Ci^LOKEB  WnxiAic  Chute,  Barrister-at-Law;  Fellow  of  Magdalen  College, 
Oxford.  1874 


Roberts's  Principles  of  Equity .— 3rd  Edition. 

8vo.  18f.  doth. 
THE    PRINCIPLES    OF    EQUITY    as   administered  in    «ie 

Supreme  Court  of  Judicature  and  other  Courts  of  Equitable  Jurisdiction.  By 
Thoxas  Abchibald  Robebtb,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law. 
Third  Edition.  1877 

Wigram  on  Extrinsic  Evidence  as  to  Wills.— 4th  Ed. 

8to.  llf.  doth. 
AN  EXAMINATION  OF  THE  RULES  OF  LAW  respecting 

£he  Admission  of  EXTRINSIC  EVIDENCE  in  Aid  of  the  INTERPRETATION 
OF  WILLS.  By  the  Right  Hon.  Sir  James  Wiobajc,  Knt.  The  Fourth 
Edition,  prepared  for  the  press  with  the  sanction  of  the  learned  Author,  by 
Enoz  Wioeah,  M.A.,  of  Lmcoln's  Inn,  Esq.,  Barrister-at-Law.  1858 
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Rouse's  Copyhold  Manual.— 3rd  Edition. 

12mo.  lOf.  6d.  cloth. 

THE  COPYHOLD  E^FRANCHISEMENT  MANUAL, 

giving  the  Law,  Practice  and  Forms  in  Enfranchisements  at  Conmion  Law  and 
imder  Statute,  and  in  Commutations;  with  the  Values  of  Enfranchisements  from 
the  Lord's  variouB  Rights:  the  Principles  of  Calculation  being  dearly  explained 
and  made  practical  by  numerous  Rules,  Tables  and  Examples.  Also  idl  the 
Copyhold  ActSf  and  several  other  Statutes  and  Notes,  lliird  Edition.  By 
RoLLA  Rouse,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law,  Author  of  "The 
Practical  Conveyancer,**  &c.  1866 
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Rouse's  Conveyancer .— 3rd  Edit,  with  Supplement. 

Two  yols.  8yo.,  30«.  doth,  38«.  calf. 

THE    PEACTICAL    CONVEYANCBE,    giving,    in    a    mode 

oombining  facility  of  reference  with  g^eral  utllitj,  upwards  of  Four  Hundred 
Precedents  of  Gmivejanoes,  Mortgages  and  Leases,  Settlements,  and  Misoel- 
laneoos  Forms,  with  (not  in  previous  editions)  the  Law  and  numerous  Outline 
Forms  and  Glauses  of  Wxlu  and  Abstracts  of  Statutes  affecting  Eeal  FroperW, 
Gonvejanoing  Memoranda,  &e.  By  Eolul  Eousb,  Esq.,  of  the  Middle  Temple, 
Barrister-at-Law,  Author  of  **llie  Practical  Man,"  &c.  Third  Edition,  greatty 
enlarged.  With  a  Supplement,  giving  Abstracts  of  the  Statutory  Provisions 
affectmg  the  Practice  in  Gonveyancing ;  and  the  requisite  Alterations  in  Forms, 
with  some  New  Forms ;  and  including  a  full  Abstract  in  numbered  Glauses  of 
the  Stamp  Act,  1870.  1871 

Thb  Sufflbicsivt  teparatefy,  priet  1«.  6d.  t&wid. 


\y^' 


Lewis's  Introduction  to  Conveyancing.    . 

8vo.  18«f  cloth. 

PRINCIPLES  OF  CONVEYANCING  explained  and  iUustrated 

by  Goncise  Precedents ;  with  an  Appendix  on  the  efPect  of  the  Transfer  of  Land 
Act  in  modifying  and  shortening  Gonveyahces.  By  Hubebt  Lewis,  B.A.,  late 
Sdiolar  of  Emmanuel  College,  Gambridge,  of  the  Middle  Temple,  Barrister-at- 
Law.  1863 

Barry's  Practice  of  Conveyancing. 

8vo.  18«.  doth. 

A  TEEATISE  ON  THE  PRACTICE  OF  CONVEYANCING. 

Bv  W.  Whittaiceb  Babbt,  Esq.,  of  Lincoln^s  Inn,  Barrister-at-Law,  late  Holder 
of  the  Studentship  of  the  Inns  of  Gourt,  and  Author  of  '*  A  Treatise  on  the 
Statutory  Jurisdiction  of  the  Gourt  of  Ghajicery.'*  1866 


Kelly's  Conveyancing  Draftsman.— 2nd  Edition. 

Post  8vo.,  12tf.  6J.  doth. 

THE  DRAFTSMAN :  containing  a  Collection  of  Concise  Prece- 
dents and  Forms  in  Gonveyandng ;  with  Introductory  Ohservations  and 
Practical  Notes.    2nd  Edition.    By  Jakes  HsmiT  Eellt.  1881 

**A  collection  of  concise  forms  and 
precedents  in  conveyancing  which  has 
the  advantage  of  1>eing  in  a  portable 


form  and  vet  containing  most  of  the 
forms  which  are  likely  to  be  reauired  in 
ordinary  practice.  Prefixed  to  the  forms 
are  short  mtroductory  practical  observa- 
tions, which  are  sure  to  repay  a  careful 


reading." — Juatxce  of  the  Peaee, 

* '  This  edition  is  a  considerable  enlaroe- 
ment  of,  and,  we  may  add,  a  substanoal 
improvement  on  the  first  edition.  The 
forms  of  *  notices*  are  well  drawn,  and 
there  are  several  of  the  *  nusoellaneous' 
forms  which  are  aptly  sdected." — Law 
Journal. 


Coombs'  Manual  of  Solicitors'  Bookkeeping. 

8vo.  10«  6</.  cloth. 

A  MANUAL  of  80LICITOE8'  BOOKKEEPING :   comprising 

Practical  Exemplifications  of  a  Goncise  and  Simple  Plan  of  Double  Entry,  with 
Vorms  of  Account  and  other  Books  relatix^g  to  Bills,  Gash,  &c.,  showing  their 
Operation,  giving  Instructions  for  Keeping,  Posting  and  Balancing  them,  and 
Directions  for  Drawing  Gosts,  adapted  to  a  large  or  small,  sole  or  partoienhip 
business.    By  W.  B.  (xwicbb,  Law  Aooountant  and  Gosts  Draftsman.  1868 

The  various  Account  Books  deserxhcd  in  the  above  System^  the  forms  of  whieh 
arc  copyright^  may  he  had  from  the  Publishers  at  the  prices  stated  in  the  work, 
page  274. 
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Phillimore's  Commentaries  on  International  Law. 

3rd  Edition.    Vol.1. 

8to.  24«.  doth. 

COMMENTARIES     ON     INTERNATIONAL     LAW. 

Byihe  Bight  Hon.  Sir  Robebt  Pbhuxobb,  Ent.,  Memher  of  H.M.'s  Most  Hon. 
Tmj  Ck>iincil,  and  Judge  of  the  High  Court  of  Admiralty  of  England.        1879 

%•  Vol.  IIL,  price  36«.,  and  Vol,  IV.,  price  34«.  ehth,  of  th4  Second  Editiim  may  be 

had  aeparaMff  to  complete  tet. 
%•  A  Third  Edition  of  Vol,  IL  it  in  the  Preee. 

"  The  seoond  edition  of  Sir  Boheit  and  iti  opposite,  in  the  third  Tolume  of 

Fhillimore's   Commontaries  contains  a  his  '  Commentaiies '  Qs.  302)." — Edin^ 

considerable  amount   of   valuable   ad-  burgh  JReview.    So.  2vo,  October.  1876. 

ditional  matter,  bearing  more  especially  ' '  We  have  TTithin  a  short  period  briefly 

on  questions  of  international  law  raised  noticed  the  previous  volumes  of  the  im- 

by  we  wars  and  contentions  that  have  portent  work  of  which  the  fourth  volume 

broken  out  in  the  world  since  the  publi-  is  now  before  us.    We  have  more  than 

catiod  of  the  first  edition.   Having  upon  once  recognized  the  abilily  and  profound 
a  former  occasion   discussed   at   some  *   research  which  the  learned  author  has 

length  the  ^^eneral  principles  and  ezecu-  broueht  to  bear  upon  the  subject,  but 

tion  of  this  inmortant  work,  we  now  this  uist  volume  struces  us  as  perhaps  the - 

propose  to  connne  ourselves  to  a  brief  most  able  and  lucid»  and,  in  addition  to 

-examination  of   a   sin|;Ie  question,  on  these  merits,  it  deals  with  a  division  of 

which  Sir  Bobert  Fhillunore  majr  justly  international  jurispradence  which  is  of 

be  regarded  as  the  latest  authority  and  very  great  interest,  namely,  private  in- 

as  the   champion  of  the  principles  of  ternanonal  law  or  comity.    The  issue  of 

maritime  law,  which,  down  to  a  recent  a  second  edition  proves  that  it  has  at- 

period,  were  maintained  by  this  country,  tained  a  position  of  authority  and  is 

and  which  were  at  one  time  accepted  favourably   received    by   international 

without  question  by  the  maritime  powers.  jurists.    We  have  no  grounds  for  im- 

Sir  Bobert  Fhillimore  has  examined  with  pugning  its  accuracy,  and  as  a  compila- 

his  usual  learning,  and  established  with-  tion  it  must  receive  our  acknowledgment 

out  the  possibility  of  doubt,  the  history  that  it  is  able    and   learned." — Law 

of  the  doctrine  *  free  ships,  free  goods/  Timce. 


Hertslet's  Commercial  Treaties. 

14  vols.  8vo.  18/.  19«.  boards. 

HERTSLET'S    TREATIES  of    Commerce,  Navigation,   Slave 

Trade,  Post  Office  Communications,  Ck)pyright,  &c.,  at  present  subsisting 
between  Great  Britain  and  Foreigni  Powers.  Compiled  from  Authentic  Docu- 
ments by  Edwabd  Hebiblet,  Esq.,  C.B.,  Librarian  and  Keeper  of  the  Papers 
of  the  Foreign  Office. 

%•  Vol,  1,  price  12».:  Vol,  2,  price  12m.;  Vol.  3,  price  18t.;  Vol,  4,  price  18t.; 
Vol,  6,  price  20s. ;  Vol.  6,  price  25s. ;   Vol.  7,  prtce  30». ;  Vol.  8,  price  30t. ; 


sets. 

Index  is  also  sold  separately,  price  10«.  'cloth. 


Hertslet's  Treaties  on  Trade  and  Tarifllg. 

In  royal  8vo. 

TREATIES  and  TARIFFS  regulating  the  Trade  between  Great 
Britain  and  Foreigpi  Nations,  and  Extracts  of  the  Treaties  between  Foreigfi 
Powers,  containing  **Mo6t  Favoured  Nation"  Clauses  applicable  to  Great 
Britain  in  force  on  the  1st  January,  1875.  By  Edwabd  Hebtblet,  Esq.,  C.B., 
Librarian  and  Keeper  of  the  Papers  of  the  f'oreigni  Office.  Part  I. — Austria, 
7«.  6d.  doth.  Part  ll.—Turkey,  15«.  doth.  Part  JU,— Italy,  lbs.  doth. 
Part  lY,— China,  lOs,  doth.  Part  Y.— Spain,  II.  Is,  doth.  Part  VI.— J<rjwm, 
16#.  cloth. 
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J.  Chitty,  Jun's.  Precedents  in  Pleading.— 3rd  Ed. 

Complete  in  1  vol.  royal  8to.  38*.  cloth. 

J.   CHITTT,   Jun's.   PEECEDENTS  IN  PLEADING;   witt 

oopioufl  Notes  on  Practice,  Pleading  and  Evidence.  Third  Edition.  By  the 
hite  ToxpsoN  Chittt,  Esq.,  and  by  Lbofbio  Texple,  R.  G.  WnuAXB,  and 
Chableb  Jbvfebt,  Esquires,  Barristers-at-Law.  (Part  2  may,  for  the  present, 
be  had  separately,  price  18«.  doth,  to  complete  sets.)  1868 
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Underbill's  "Freedom  of  Land."— 2nd  Edition. 

Just  published,  demy  Svo.,  price  U. 

"FEEEDOM  OF   LAND,"  and  WHAT  IT  IMPLIES.    By 

Abthxtb  Undebhill,  LL.D.,  of  Lincoln's  Inn,  Barrister-at-Law,  Author  of 
**  A  Treatise  on  the  Law  of  Private  Trusts,'*  **  A  Manual  <^  'Chancery 
Procedure,"  &c.  &c.    Second  edition.  1882 
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Baylis's  Law  of  Domestic  Servants.— By  Monckton. 

FoTTBTH  Edition.    Foolscap  8vo.  2«.  cloth. 

THE  RIGHTS,  DUTIES  and  RELATIONS  OF  DOMESTIC 

SERVANTS  and  their  MASTERS  and  MISTRESSES.  With  a  Short  Account 
of  the  Servants'  Listitutions,  &c.  and  their  Advantages.  By  T.  Henbt  Bjltlis, 
M.A.,  of  Brasenose  College,  Oxford,  Barrister-at-Law  of  the  Inner  Temple. 
Fourtii  Edition,  with  considerable  Additions,  by  Edward  P.  MoNCZioir,  Esq., 
B.  A. ,  of  Trinity  College,  Cambridge,  Barrister-at-Lawof  the  Inner  Temple.    1873 


Gltfford  i  Stephens's  Practice  of  Beferees  Court,  1873. 

Two  vols,  royal  8vo.  3/.  lOt.  cloth. 

THE  PRACTICE  of  the  COURT  of  REFEREES  on  PRIVATE 

BILLS  in  PARLIAMENT,  with  Reports  of  Cases  as  to  the  locut  ttandi  of 
Petitioners  during  the  Sessions  1867-68-69-70-71  and  72.  By  Fbxdsbzok 
Cliffobs  and  PsicraoKE  S.  Stephens,  Barristers-at-Law. 

Just  published,  royal  8vo.  Vol.  I.  Part  I.  price  31*.  6<f.,  Vol.  I.  Part  U. 
15«.  sdwed,  Vol.  II.  Part  I.  I2s.  6d.  sewed,  Vol.  II.  Part  II.  12*.  M.  sewed. 
Vol.  II.  Part  ni.  12*.  6rf.  sewed.  Vol.  II.  Part  IV.  16*.  sewed,  Vol.  HI. 
Part  I.  16*.  sewed. 

In  continuation  of  the  above, 

CASES  DECIDED  DURING  THE  SESSIONS  1873, 1874, 1875, 

1876,  1877,  1878,  1879,  1880  and  1881  by  the  COURT  of  REFEREES  on 
PRIVATE  BILLS  in  PARLIAMENT.  By  Fbxdxbick  Clzfiobd  and  A.  O. 
RxoKABDS,  Esquires,  Barxisters-at-Law. 


Clark's  Digest  of  House  of  Lords  Gases. 

Royal  8vo.  31*.  6d,  cloth. 

A  DIGESTED  INDEX  to  aU  the  REPORTS  in  the  HOUSE 

OF  LORDS,  from  the  commencement  of  the  Series  by  Dow,  in  1814,  to  the  end 
of  the  Meven  Volumes  of  House  of  Lords  Cases,  with  references  to  more  reoent 
Decisions.  By  Csablbs  Clask,  Esq.,  one  of  Her  Majesty's  Counsely  Reporter 
by  appointment  to  the  House  of  Lonls.  1868 
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Christie  Crabb's  Conveyaitciiig  — 5th  Edit,  by  Shelford. 

Two  vols,  xoyal  8yo.  3/.  dotli,  3/.  12a,  calf. 

CRABB'S    COMPLETE-   SERIES    OF    PRECEDENTS    IN 

CONVEYANGINa  and  of  COMMON  and  GOMMEBGIAL  FORMS  in  Al^- 
betioal  Order,  adapted  to  the  Present  State  of  the  Law  and  the  Practice  of  Con- 
yeyanoing;  with  copious  Prefaces,  Observations  and  Notes  on  the  several  Deeds. 
Bj  J.  T.  CnsisTis,  £8q.,  Barrister-at-Law.  The  Fifth  Edition,  with  numerous 
Ck>rreotion8  and  Additions,  bj  Leovabd  Shelfobd,  Esq.,  of  the  Middle  Temple, 
Bazrister-at-Law.  1859 
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Mr.  Justice  Lush's  Common  Law  Practice. 

3rd  Edition  by  Dixon. 

Two  vols.  8vo.  46s.  doth. 

LUSH'S  PRACTICE  OF  THE  SUPERIOR  COURTS 

OF  COMMON  LAW  AT  WESTMINSTER,  in  Addons  and  Proceedings  over 
which  they  have  a  Common  Jurisdiction:  with  Introductory  Treatises  respecting 
Parties  to  Actions ;  Attomies  and  Town  Agents,  their  Qualifications,  Kight^ 
Duties,  Privileges  and  Disabilities;  the  Mode  of  Suing,  whether  in  Person  or  by 
Attorney  in  Form&  Pauperis,  &c.  &o.  &o,;  and  an  Appendix,  containing  the 
Authorized  Tables  of  Costs  and  Fees,Forms  of  Proceedings  and  Writs  of  Execution. 
Third  Edition.  ByJosEPH  Dixon,  of  Lincoln's  Inn,  Esq.,  Barrister-at»Law.  1866 


Coote's  Admiralty  Practice.— 2nd  Edition. 

8vo.  I6s,  cloth. 

THE  PRACTICE  of  the  HIGH  COURT  OF  ADMIRALTT 

OF  ENGLAND :  also  the  Practice  of  the  Judicial  Committee  of  Her  Majesty's 
Most  Honorable  Privy  Council  in  Admiralty  Appeals,  with  Forms  imd  Bills  of 
Costs.  By  HxNBT  C^ables  Coote,  F.S.A.,  one  of  the  Examiners  of  the  High 
Court  of  Admiralty,  Author  of  "The  P|nctioe  of  the  Court  of  Probate,"  &c. 
Second  Edition,  almost  entirely  re- written,  with  a  Supplement  giving  the  County 
Courts  Jurisdiction  and  Praeties  in  Admiralty^  the  Act  of  18C8,  Rules,  Orders,  &c. 

1869 

*«*  This  work  contains  cverjf  Common  Form  in  use  by  the  Practitioner  in  Admiralty, 
as  well  as  every  description  of  Bill  of  Costs  in  that  Court,  a  feature  possessed  oy 
no  other  work  on  the  I*raetiee  in  Admiralty. 

Davis's  Criminal  Law  Consolidation  Acts. 

12mo.  109.  cloth. 

THE   NEW  CRIMINAL   LAW   CONSOLIDATION   ACTS, 

1861 ;  with  an  Introduction  and  practical  Notes,  illustrated  by  a  copious 
reference  to  Cases  decided  by  the  Court  of  Criminal  Appeal.  Together  with 
alphabetical  Tables  of  Offences,  as  well  those  pimishable  upon  Summary 
Conviction  as  upon  Indictment,  and  including  the  Offences  imder  the  New 
Bankruptcy  Act,  so  arranged  as  to  present  at  one  view  the  particular  Offence, 
the  Old  or  New  Statute  upon  which  it  is  founded,  and  the  Limits  of  Punishment ; 
and  a  full  Index.    By  James  Ebwabd  Davis,  Esq.,  Barristor-at-Law.  1861 
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De  Colyar's  Law  of  Guarantees. 

8vo.  lis.  doth. 

A  TREATISE   ON  THE  LAW  OP  GUARANTEES  AND 

OP  PRINCIPAL  AND  SURETY.    By  Henbt  A.  z»  Coltjlb,  of  thelGddle 
Temple,  Esq.,  Barrister-at-Law.  1874 
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Bedford's  Final  Guide  to  Probate  and  Divorce. 

2nd  Edition. 

Preparing  for  publication,  in  1  vol.  post  Svo.  doth. 

THE    FINAL    EXAMINATION    GUIDE    TO    THE    LAW 

OF  PROBATE  AND  DIVORGE :  containing  a  Digest  of  Final  Examination 
Questions,  with  the  Answers.  Second  Edition.  Bj  E.  H.  Bedpobd,  Solicitor, 
Temple,  Author  of  the  '*  Final  Examination  Guide  to  the  Practice  of  the  Supreme 
Court  of  Judicature,"  &c.  &o. 

Bedford's  Final  Guide  to  Judicature  Acts,  1873-5. 

One  vol.  Syq.  7«.  6d.  cloth. 

THE  FINAL  EXAMINATION  GXJTDE  TO  THE  PEACTIOE 

OF  THE  SUPREME  COURT  OF  JUDICATURE :  containing  a  Digest  of 
the  YmaX  Examination  Questions,  with  manj  new  ones,  with  Answers  under  the 
Supreme  Coiurt  of  Judicature  Acts.  Bj  "Edward  Hsnslows  Bedfobd,  Solicitor, 
Editor  of  the  <* Preliminary,"  <•  Intermediate,"  and  "Final,"  &c.  &c.  1876 

By  the  same  Author,  on  a  Sheet,  1«. 

A  TABLE  OF  THE  LEADING  STATUTES  for  the  INTER- 

MEDIATE  and  FINAL  EXAMINATIONS  in  Law,  Equity  and  Conveyancing. 
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Collier's  Law  of  Gontributories. 

Post  8vo.  ds,  cloth. 

A  TREATISE   ON  THE  LAW  OF  GONTRIBUTORIES  in 

the  Winding-up  of  Joint  Stock  Companies.    By  Robsbt  Colldsb,  of  the  Inner 
Temple,  Esq.,  ^arrister-at-Law.  1875 


Pye  on  Claims  to  Debtors'  Estates. 

Post  8yo.  3«.  6d.  cloth. 

NOTES  ON  THE  CONFLICTING  CLAIMS  TO  THE  PRO- 
PERTY OF  A  DEBTOR.  By  Hknbt  John  Pye,  of  the  Inner  Temple,  Esq., 
Barrister-at-Law.  1880 

Nasmith's  Institutes  of  English  Law. 

4  vols,  post  8vo.  30«.  cloth. 

THE  INSTITUTES  OF  ENGLISH  LAW.— Part  1,  English 

Public  Law.  Part  2,  English  Private  Law  (in  2  vols.).  Part  3,  Evidence,  and 
the  Measure  of  Damages.  By  David  Nasioth,  LL.B.,  of  the  Middle  Temple, 
Barrister-at-Law,  Author  of  the  Chronometrical  Chart  of  the  History  of 
England,  &c.  1873—1879 

%*  The  abov0  may  bt  had  teparaiely  to  complete  tett  at  thefoUowing  prieee  :^ 
Fart  1,  10«.  cloth.    Fart  2,  20«.  cloth.    Fart  3,  10«.  cloth. 


Cutler  and  Griffin's  Indian  Criminal  Law. 

8vo.  6«.  cloth. 

AN  ANALYSIS  of  the  INDIAN  PENAL  CODE  (indudmg 
the  Indian  Penal  Code  Amendment  Act,  1870),  with  Notes.  By  Johv  Cutlbe, 
B.A.,  of  Lincoln's  Inn,  Bazrist^-at-Law,  and  Euothd  Fuxxxb  GBZfmr,  B.A.y 
of  Linooln's  Inn,  Barzister-at-Law.  1871 
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No.  60*  HOary,  1882.— I.  Notice  of  Intennediate  Examinations  for  1888.  II.  Honors 
Examination,  November,  1881 :  Questions  and  Answers,  m.  Final  Examination,  January, 
1888:  Questions  and  Answers.  IV.  Intennediate  Exjunination,  January,  1882:  Questions 
and  Answers.    Y.  Digest  of  Cases.    YI.  Correspondence  and  Notices. 

Bar  Examination  Journal 

EDITED  BT 

A.  D.  TYSSEN,  B.O.L.,  M.A.,  Sm  B.  K  WILSON,  Bakt.,  M.A., 

and  W.  D,  EDWARDS,  LL.B.,  Bamsters-at-Law. 

Svo.,  3«.  each,  by  pott  Zt.  Id,  ;  No,  13,  price  6s. 

Hot.  3,  6,  9,  10,  11, 18,  13,  14, 15  and  16,  from  TBIVITT  TSBX,  1872, 

to  HILABT  TSBX,  1878. 

Preliminary  Examination  for  Solicitors. 

In  8vo.,  price  6rf.,  poet  free  7d, 

THE  PEELIMINARY  (No.  50),  containing  the  Questions  of  the 

Preliminary  Examination  of  the  16th  and  16th  February,  1882,  with  the  Answers. 
Edited  by  Edwabd  Henslowb  Bsdfobd,  Solicitor. 

%*  Th$  abov$  iciU  be  reffularfy  eontimtid. 

The  Preliminary  Examination  Journal 

AlfD  STUDENT'S  LITERARY  MAGAZINE. 
Edited  by  Jakes  Eble  Beztham. 

Now  complete  tn  18  NumberSy^  containing  all  the  Quettione  and  Anatcert/rom  1871  to 
1875,  and  to  be  had  in  One  Vol,  8ro.,  price  18«.  cloth. 

Oaius's  Roman  Law,  by  Tomkins  and  Lemon. 

Complete  in  1  vol.  8yo.  27«.  cloth  extra. 

THE  COMMENTARIES  of  GAIUS  on  the  ROMAN  LAW: 

with  an  Enffliah  Translation  and  Annotations.  By  Fbbdsbiok  J.  Tomkinb,  Esq., 
M.A.,  D.G.Ii.,  and  WnjJAX  Obobob  Lbxon,  Esq.,  LL.B.,  Banisters-at-Law, 
of  Lincoln's  Inn.  1869 
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Tomkins  and  Jencken's  Modem  Eoman  Law. 

8yo.  14«.  cloth. 

COMPENDIUM  OF  THE  MODERN  ROMAN  LAW. 

Founded  upon  the  Treatises  of  Puchta,  Von  Vangerow,  Amdts,  Franz  Mcehler 
and  the  Ck>rpus  Juris  Ciyilis.  By  Fbxdbbiok  J.  Tomzinb,  Eaq^  M.A.,  D.C.L., 
Author  of  the  "Institutes  of  Boman  Law,"  Translator  of  **Gaiu8,"  &c.,  and 
Hbnbt  Dzedbich  Jenckbn,  Esq.,  Barristers-at-Law,  of  Lincoln's  Inn.        1870 


Tomkins'  Institutes  of  Roman  Law. 

Part  I.  royal  8to.  (to  be  completed  in  Three  Farts)  12#.  doth. 

THE  INSTITUTES  OF  THE  ROMAN  LAW.     Pakt  L  The 

Sources  of  the  Boman  Law  and  its  external  Histcny  to  the  decline  of  the 
Eastern  and  Western  Empires.  By  Fbbdebzck  J.  IxmxzKS,  M.A.,  D.G.L., 
Banister-at-Law,  of  Lincoln's  Inn.  1867 
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Dowell's  Stamp  Duties  and  Stamp  Laws. 

8vo.  12«.  6d.  cloth. 

A  HISTOEY  and  EXPLANATION  of  the  STAMP  DUTIES, 

from  their  commencement  to  the  present  time,  the  past  and  the  present  State  of 
the  Stamp  Laws,  the  System  and  the  Administration  of  the  Tax,  Obserrations  on 
the  Stamp  Duties  in  Foreign  Ck)untrie8;  the  Stamp  Laws  at  present  in  force  in  the 
United  Kingdom ;  with  Notes,  Appendices  and  a  copious  Index.  Bj  Stkfujui 
DowELL,  M.A.,  of  Lincoln's  Tun,  Assistant  Solicitor  of  Inland  Eevenue.      1873 


Doweirs  Income  Tax  Laws. 

870.  vis,  6d,  cloth. 

THE  INCOME  TAX  LAWS  at  present  in  force  in  the  United 

Kingdom,  with  Practical  Notes,  Appendices  and  a  copious  Index.    Bj  SrEPHBf 
DowELL,  M.A.,  of  Linooln*s  Inn,  Assistant  Solicitor  of  Inland  Eevenue.      1874 


^>i»^^  %^-^^  >^-^^-^^  ^* 


Hamel's  Customs  Laws,  1881. 

Post  8vo.  3«.  6d. ;   demj  8to.  4s.  6d.  doth. 

THE  LAWS  OF  THE  CUSTOMS,  consolidated  by  direction 

of  the  Lords  Commissioners  of  Her  Majesty's  Treasury.  With  Practical  Kotea 
and  References  throughout;  an  Appendix,  containing  yarious  StatutoiT  Pro- 
visions incidental  to  the  Customs ;  the  Customs  Tariff  Act ;  and  a  oopious  index ; 
with  Supplement  to  1881.    By  Felix  John  Hucel,  Esq.  1881 


Bund's  Agricultural  Holdings  Act,  1875. 

Demy  12mo.  5s.  cloth. 

THE  LAW  OF   COMPENSATION   FOE  UNEXHAUSTED 

AGRICULTURAL  IMPROVEMENTS,  as  amended  by  the  Agricultural 
Holdings  (England)  Act,  1875.  By  J.  W.  Wnxis  Buiyd,  M.A.,  of  Lincoln's 
Inn,  Barrister-at-Law,  Author  of  **The  Law  relating  to  Salmon  fisheries  in 
England  and  Wales,*'  &c.  1876 


Wills  on  Circumstantial  Evidence.— 4tli  Edit. 

8yo.  lOs.  cloth. 

AN  ESSAY  on  the   PEINCIPLES  of    CIRCUMSTANTIAL 

EVIDENCE.  Illustrated  by  numerous  Cases.  By  the  late  WnxiAic  Wills, 
Esq.  Fourth  Edition,  edited  by  his  Son,  Alfrkd  Wills,  Esq.,  Barzister-at- 
Law.  1862 

Adams  on  Trade  Marks. 

8to.  7s.  6d.  cloth. 

A  TEEATISE  ON  THE  LAW  OF  TRADE  MAEKS;  with 

the  Trade  Marks  Registration  Act  of  1875,  and  the  Lord  Chancellor's  Rules. 
By  F.  M.  Adams,  B.A.,  of  the  Middle  Temple,  Barrister-at-Law.  1876 


Williams's  Common  Law  Pleading  and  Practice. 

8vo.  I2s.  cloth. 

An  INTRODUCTION  to  PEACTICE  and  PLEADING  in  the 

SUPERIOR  COURTS  of  LAW,  embracing  an  outline  of  the  whole  pitxseedinn 
in  an  Action  at  Law,  on  Motion,  and  at  Judges*  Chambers ;  together  with  the 
Roles  of  Fleadtng  and  Practioe,  and  Forms  of  all  the  prinoipal  Prooeedingt.  By 
Waxkzv  Willzamb,  Esq.,  M.P.,  of  the  Inner  Temple,  Bamster-at-Law.     1867 
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Lawrence  on  Partition. 

8to.  Bs,  cloth. 

THE  COMPULSOEY  SALE  OF  EEAL  ESTATE  under  the 

POWERS  of  the  PABTITIOK  ACT,  1868.  Ab  Amended  by  the  PartitioiL 
Aot,  1876.  Bj  Philip  Henbt  LAWBXiroE,  of  Linooln's  Inn,  Esq.,  Barrister- 
at-Law.  1877 
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Trower's  Gliurch  Building  Laws. 

Post  8to.  99.  doth. 

THE  LAW  OF  THE  BUILDING  OF  CHUECHES,  PAR- 
SONAGES, and  SCHOOLS,  and  of  the  Division  of  Parishes  and  Places.  Bj 
Chables  "Fbajxcxb  Tboweb,  M.A.,  of  the  Inner  Texnple,  Esq.,  Barrister-at-Law, 
late  Fellow  of  Exeter  College,  Oxford,  and  late  Secretarj  of  Presentations  to 
Lord  Chancellor  WestVory.  1874 
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Bulley  and  Bund's  Bankruptcy  Manual. 

12mo.  16«.  cloth. 

A  MANUAL  of  the  LAW  and  PEACTICE  of  BANKRUPTCY 

as  Amended  and  Consolidated  bj  the  Statutes  of  1869:  with  an  APPENDIX 
containing  the  Statutes,  Orders  and  Forms.  By  John  F.  Bullet,  B.A.,  of  the 
Inner  Temple,  Esq.,  Barrister-at-Law,  and  J.  W.  Willis  Bttnd,  M.A.,  LL.B., 
of  Idncohrs  Inn,  Esq.,  Banister-at-Law.  With  Supplement,  including  the 
Orders  to  30th  April,  1870.  1870 

The  Sufflemekt  may  be  had  separately ^  It.  tewed. 

Brabrook's  Go-operative  and  Provident  Societies. 

12mo.  6«.  cloth. 

THE    LAW  relating   to    INDUSTRIAL    and   PROVIDENT 

SOCIETIES,  including  the  Winding-up  Clauses,  with  a  Practical  Introduction, 
Notes,  and  Model  Rules,  to  which  are  added  the  Law  of  France  on  the  same 
subject,  and  Remarks  on  Trades  Unions.  By  Edwabd  W.  Bbabboos,  F.S.A., 
of  Linoohi*8  Inn,  Esq.,  Barrister-at-Law,  Assistant  Registrar  of  Friendly 
Societies  in  England.  1869 
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Oaches'  Town  Councillors  and  Burgesses  Manual. 

Post  8vo.  7«.  cloth. 

THE  TOWN  COUNCILLORS  and  BURGESSES  MANUAL, 

a  Popular  Digest  of  Municipal  and  Sanitary  Law,  with  information  as  to 
Charters  of  Incorporation,  and  a  Collection  of  useful  Forms  especially  adapted 
for  newly  Incorporated  Boroughs.  By  Louis  Gacheb,  LL.M.,  B.A.,  of  the 
Inner  Temple,  Esq.,  Barrister-at-Law.  1875 
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Holland  on  the  Form  of  the  Law. 

8vo.  le.  Gd.  cloth. 

ESSAYS  upon  the  FORM  of  the  LAW.    Bv  Thomas  Eeskine 

HoLLAin),  M.A.,  Fellow  of  Exeter  College,  and  Chichele  Professor  of  Inter- 
national Law  in  the  University  of  Oxford,  and  of  Lincoln's  Inn,  Barrister-at- 
Law.  1870 
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Heales's  History  and  Law  of  Pews. 

2  vols.  8vo.  16«.  cloth. 

THE  HISTORY  and  LAW  OF  CHURCH  SEATS  or  PEWS. 

By  Alfbxd  Hsalbb,  F.S.A.,  Proctor  in  Doctors'  Commons.  1872 
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Shelford's  Succession,  Probate  and  Legacy  Duties. 

2nd  Edition. 

12mo.  16*.  cloth. 

THE   LAW  RELATING    TO    THE   PROBATE,   LEGACY 

and  SUCCESSION  DUTIES  in  ENGLAND,  IRELAND  and  SCOTLAND, 
inoluding  all  the  Statutes  and  the  DeoisionB  on  those  Subjects :  with  Forms  and 
Official  Regulations.  By  JjEOVasd  Shslfobd,  Esq.,  of  the  Middle  Temple, 
Barxister-at-Law.    The  Second  Edition,  with  many  Alterations  and  Additions. 

1861 

Brandon's  Law  of  Foreign  Attacliment. 

8to.  lit.  cloth. 

A  TREATISE  upon  the  CUSTOMARY  LAW  of  FOREIGN 
ATTACHMENT,  and  Sie  PRACHCE  of  the  MAYOR'S  COURT  of  the  CITY 
OF  LONDON  therein.  With  Forms  of  Procedure.  Bj  Woodthobfe  BBAinx)^, 
Esq.,  of  the  Middle  Temple,  Barrister-at-Law.  1861 
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Forbes  on  Savings  Banks. 

1  Tol.  12mo.  7«.  6d.  cloth. 

THE  LAW  RELATING  TO  TRUSTEE  AND  POST  OFFICE 

SAVING^S  BANKS,  with  Notes  of  Decisions  and  Awards  made  by  the  Bar- 
rister and  Registrar  of  Friendly  Societies.  By  Ubquhast  A.  Fobbes,  of  Lincoln's 
Inn,  Esquire,  Barrister-at-Law.  1878 


Smith's  Bar  Education. 

8vo.  9«.  cloth. 

A  HISTORY  of  EDUCATION  for  the  ENGLISH  BAR,  with 

SUGGESTIONS  as  to  SUBJECTS  and  METHODS  of  STUDY.    By  Philip 
Ainsms  Smith,  Esq.,  M.A.,  LL.B.,  Barrister-at-Law.  1860 


Wright's  Law  of  Conspiracy. 

8yo.  4«.  cloth. 

THE  LAW  of   CRIMINAL  CONSPIRACIES  and  AGREE- 

MENTS.     By  R.  S.  Wbiqbt,  of  the  Inner  Temple,  Barrister-at-Law,  Fellow 
of  Oriel  Coll.,  Oxford.  1873 
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Cutler's  Law  of  Naturalization. 

12mo.  3«.  6d.  cloth. 

THE  LAW  OF  NATURALIZATION;  as  Amended  by  the 
Acts  of  1870.  By  John  Cutucb,  B.A.,  of  Lincoln's  Inn,  Barrister-at-Law, 
Editor  of  "Powell's  Law  of  Evidence,"  &c.  1871 


Phillips's  Law  of  Lunacy. 

Post  8to.  18«.  doth. 

THE    LAW    CONCERNING    LUNATICS,    IDIOTS,    AND 

PERSONS  OF^ UNSOUND  KIND.    By  Chableb  Palmbb  Phuups,  M.A.,  of 

lUDftoy. 
1868 


Lincoln's  Inn,  Esq.,  Banister-at-Law,  and  one  of  the  CoimnisirinnarB  in  L 


28  LAW  WOEES  PUBLISHED  BY 

An  Action  at  Law :  being  an  Outline  of  the  Juriidiction  of  the 
Superior  Ooorts  of  Gonunoii  Law,  -with  an  Elemeataiy  Yiew  of  the  Prooeedings 
in  Actions  therein.  By  Bobsbt  Kaloouc  Exbx,  Banister-at-Law;  now  Judge 
of  the  SherifTs  Ck>iirt  of  the  City  of  London.    Third  Edition.     12mo.  9«.  cloth. 

1861 

A  Handy  Book  for  the  Ck>mmon  Law  Judges'  Ohamben.  By 
Gao.  H.  Pabkosoh,  GhamberCierk  to  the  Hon.  Mr.  JnstioeByles.   12mo.  7«.  doth. 
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A  Concise  Treatiee  on  the  Principles  of  Equity  Pleading ;  with 
Precedents.  By  G.  Sxkwaxt  Dbxwbt,  of  the  Inner  Temple,  Eaq.,  Barrister-at- 
Law.     12mo.  6«.  doth.  1858 

Drainage  of  Land:  How  to  procure  OutfUls  by  Kew  Drains,  or 
the  Improrement  of  Existing  Drains,  in  the  Lands  of  an  adjoining  Owner,  nnder 
the  Powers  contained  in  Part  HI.  of  the  Act  24  &  26  Yict.  o.  183;  with  an  F.Tplana- 
tion  of  theProvisions,  andSnggestions  for  theGhiidance  of  Landowners, Occupiers, 
Land  Agents  and  Suireyon.    By  J.  Wzluaic  Wilsov,  Solidtor.    8yo.  1«.  sewed. 

The  Law  and  Facts  of  the  Alabama  Case,  with  reference  to  the 
Geneva  Artntration.  ByJucB8  0'DowD,Esq.,Baxrister-at-Law.   8yo.2«.  sewed. 

Foreshores.    Beport  of  Case,  The  Uueen  at  the  Prosecution  of 

"Williams  r.  Nicholson,  for  remoying  Shingle  from  the  Foreshore  at  Withernsea. 
Heard  at  the  Police  Ck>urt,  Hull,  31st  Hay,  1870.    8to.  1«.  sewed. 

Indian  Civil  Service  Examinations.    Ou  reiK>rting  Cases  for  the 

Periodical  Examinations  by  Selected  Candidates  for  the  Civil  Service  of  India : 
Being  a  Lecture  delivered  on  Wednesday,  June  12th,  1867,  at  Ejng*s  CoUego, 
London.  By  John  Cutler,  B.A.,  of  Lincoln's  Inn,  Barrister-at-Law,  Proleesor 
of  Tlnglish  Law  and  Jurisprudence  and  Professor  of  Indian  Jurisprudence  at 
Eing*s  College,  London.    8vo.  1«.  sewed. 

Hamel's   Intemational   Law,    in    connexion   with   Municipal 

Statutes  relating  to  the  Commerce,  Bights  and  Liabilities  of  the  Subjects  of 
Neutral  States  pending  Foreign  War ;  considered  with  reference  to  the  Case  of 
the  Alexandra,  seized  under  the  joovisions  of  the  Fordgn  Enlistment  Act.  By 
Feux  Hasoraye  TTaw^t.^  Bairister-at-Law.    Post  8yo.  3«.  boards.  1863 

Francillon's  Lectures,  Elementary  and  Familiar,  on  English  Law. 
FiBST  and  Ssooin)  Sebibs.  By  JjkXBS  Fbahgzzxov,  Esq.,  County  Court  Judge. 
2  Tols.  8vo.  8«.  each,  doth.  1860—1861 

The  Laws  of  Barbados.    Boyal  8vo.  81s.  cloth. 
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Le  Karchant's  Beport  of  Proceedings  of  the  House  of  Lords 
on  the  Claims  to  the  Barony  of  Gardner,  with  an  Appendix  of  Cases  illustiatiTe 
of  the  Law  of  Legitimacy.  By  Sir  DxviB  Lb  MiBflHAWT,  of  linoofat's  Inn, 
Banister-at-Law.    8yo.  18«.  boards.  1828 
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IVorman's  Treatise  on  the  Law  and  Practice  relating  to  Iietters 
Patent  for  Inventioafl.  B7  J.  P.  Kobkait,  M.A.,  BaniBter-at-Ltaw.  Poet  Svo. 
7«.  Ad,  doth.  1863 

Oray's  Treatise  on  the  Law  of  Costs  in  Actions  and  other  Pro- 
ceedings in  the  Ck>art8  of  Common  Law  at  Westminster.  By  John  Gba.t,  Esq. , 
of  the  Middle  Temple,  Banister-at-Law.    8yo.  21«.  oloth.  1853 

An  Elementary  View  of  the  Proceedings  in  a  Suit  in  Equity. 
With  an  Appendix  of  Forms.  By  Stlybbtbb  J.  Hxtntbb,  B.A.,  of  Lincoln's 
Inn,  Barrister-at-Law.  Sixth  Edition.  By  G.  W.  Lawbahcb,  M.A.,  of 
Lincoln's  Tnn,  Barxister-at-Law.    Post  8yo.  12«.  doth.  1873 

A  Xemoir  of  Lord  Lyndhurst.  By  William  Sidney  Gibson,  Esqi, 
M.A.,  F.S.A.,  Barrister-at-Law,  of  Lincoln's  Lm.  Second  Edition,  enlarged. 
8yo.  2a,  6d,  doth. 

The  Ancient  Land  Settlement  of  England.  A  Lecture  delivered 
at  Uniyersity  Ck)llegfe,  London,  October  17th,  1871.  By  J.  W.  WnuB  Bund, 
M.A.,  Professor  of  Ck)nstitational  Law  and  History.     8yo.  U,  sewed. 

Bowditch's  Treatise  on  the  History,  Eevenue  Laws,  and  Govern- 
ment of  the  Isles  of  Jersey  and  Guernsey,  to  which  is  added  the  recent  Acts  as 
to  Smuggling,  Customs  and  Trade  of  the  Isle  of  Man  and  the  Channd  Islands, 
Forms,  Costs,  &o.    By  J.  Bowditoh,  Solidtor.    8yo.  Zs.  6d,  sewed. 

Pulling's  Practical  Compendium  of  the  Law  and  Usage  of 
Mercantile  Accounts:  describing  the  yarious  Rules  of  Law  affecting  them, 
at  Common  Law,  in  Equity,  Bankruptcy  and  Insolyency,  or  by  Arbitration. 
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